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INTRODUCTORY NOTE. 


Proceedings of the Second Session of the Indian Round Table 
Conference in Plenary Session will be published separately as a 
Command Paper, to which this volume is supplementary. 

The Introductory Note to the Command Paper explains, briefly, 
the procedure adopted by the Conference at its Second Session. 





NOTE. 


The following Heads for discussion were placed before the 
Committee by the Chairman :— 
1. Strength and Composition of the Federal Legislature. 
2. Questions connected with the Election of Members of 
the Federal Legislature. 
3. Relations between the two Chambers of the Federal 
ture. 


4. Distribution of Financial Resources between the Fede- 
ration and its Units. 

5. The Ministry and its Relations with the Legislature. 

6. Distribution of Legislative Powers between the Federal 
and Provincial Legislatures, and Effect in the States of 
Legislation relating to Federal Subjects. 

7, Administrative Relations between the Federal Govern- 
ment, the States and the Provinces. 

8. The Federal Court. 


It will be noted that: (a) the above Heads were not taken up 
by the Committee in numerical order: (6) Heads 5 and 6 were cnly 
partially discussed ; (c) no discussion on Head 7 has yet taken place, 

Detailed points for discussion in connection with each Head 
were drafted by the Chairman. They are printed in this volume at 
the commencement of the proceedi under the respective Heads. 
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Proceepincs or THE Forty-rmmst MEETING OF THE FEDERAL 
Srrvcrvre ComMMITTEE, HELD ON THE 26TH OcTonEeR, 1931, aT 
2-30 P.M. 


Hean 8. 


THe Freperat Court—(continued). 


Mr. Gavin Jones: I enter into this discussion with some diffi- 
dence, for I am a layman, an amateur in the midst of experts. 
However, I feel towards experts in general in much the same 
way as certain Delegates expressed themselves about experts in 
another sphere a few days ago. We business men are accustomed 
to consult experts continually, and we have to view their opinions 
with discretion, because naturally professional bias is likely to 
come in, and we feel that we can view the matter in a more detached 
manner. 

In dealing with this subject, I shall confine myself to general 
Saeed e quite agree that there must be a Federal Court. 

ve agree that the Federal Court should ordinarily be an appellate 
Court, but we think it should be an appellate Court for federal 
matters only. We agree that in certain cases, such as disputes 
between the Federal Government and the Units, it should have 
original jurisdiction. 

We are of opinion that there should be a right of appeal from 
this Court for all matters to the Privy Council. Our reason for 
this is that, as many Delegates have already said, the Privy Coun- 
cil has great Poe I may say that its prestige and authority 
are world-wide. An American lawyer once said to me that he 
wished that they had got in America a Court of Appeal anything 
like as good as the Privy Council in England. I think we would 
be making a great mistake if we were to discard this anchor of 
justice, to which nearly all the Dominions adhere. I think we 
would be making a mistake if we discarded it for India, anyhow 
at first. Moreover, I think I am right in saying that the Federal 
Court cannot be final in certain special cases. I believe I am 
right in saying that a British subject in certain matters, has a 
right of appeal to the House of Lords and the Privy Council. 


As regards the appointment of the Judges, we are as insistent 
as anyone else that the Court should be absolutely independent of 
political influence, and, therefore, that the appointments must be 
mad by the Governor-General. We also are of opinion that the 
salaries should be adequate and should he non-votable. 


With regard to the selection of the Judges. both for Hig 
Courts and for the Federal Court, I am in Sercainsuit vith Sir ie 
Bahadur Sapru when he ‘says that there should be no reservation 
of appointments for any particular Service, but that the Governor- 
General should be able to select from the English Bar, the Indian 
Bar, and the Judicial Services. An appeal has been made that 
they should not be selected from the J udicial Services, and much 
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has heen sail on the question of the Judges being trained lawyers. 
I quite agree that they should be trained lawyers, but I see no 
reason why a sudge cannot be equally well-trained in a judicial 
service as at the Bar. A tribute has been paid to the Judges in 
the High Courts that have been selected from the Judicial Services; 
and although there may have been mistakes made, and Judges 
mity have been selected who had not sufficient legal training, I 
think that this could be rectified by the better organisation of the 
Judicial Service. There is no reason why the Judges in this 
Service should not be adequately trained. I think I am right in ~ 
saying that only in the British Empire and in the United States 
of America are the Judges chosen from the Bar. In the Latin 
countries, they are chosen from a trained judicial service; and 
I think that we should not discard the valuable field, for the selec- 
tion of able Judges, that can be found in the Judicial Services. 
We must, I think, trust the selecting authority. 


Now, Sir, a claim has been made that this Court should he a 
Supreme Court for appeals from the High Courts for civil and 
criminal cases. I strongly demur from this, because I feel that it 
would be very expensive and not so efficient, and it would be a 
dangerous experiment in which to involve the Federation to begin 
with. I asked Sir Muhammad Shafi how many Judges would be 
required if appeals “had to be made to that Court for civil and 
crim‘nal eases, and he put the figure at seven. Sir Sultan Ahmed 
has put the figure at eleven; and I obtained the opinion of a Chief 
Justice who has recently retired, and he put the beare, even with 
restrictions as to the appeals, at sixteen at least. Sir Provash 
Mitter has put the figure at from thirty to forty, Now, Sir, when 
there is such a variation in expert opinion, you must really view 
the matter with careful consideration; and I feel, knowing India 
as I do, that Sir Provash Mitter’s estimate will not be far wrong, 
for undoubtedly a Supreme Court in India would encourage appeals, 
Undoubtedly the tendency in India is to appeal too far and too 
often. A very strong appeal has been put up by one or two Dele- 
gates that it 1s necessary on the grounds of expense to the litigant. 

this question also, Sir, I made enquiries from a Chief Justice 
who has recently retired. 

Mr, Jinnah: What was his name? 


Mr, Gavin Jones : 1 am sorry; I cannot give the name, because 
he has not given me permission to do so; but I am quite sure that 
he would be only too glad to diseuss the matter with the Lord 
Cuancellor. 

Afr. Jinnah: It is no use quoting a man who does not want 
to give his name. 

Mr. Gavin Jones: Well, I dare say he would, but he has not 
given me permission to use his name, and I cannot da it. T am 
sorry. He said this: . 

“On the question of expense, it would a pear primd 
facie that the expense of an appeal filed in India would be 
ca 


742 


Yess than that of an appeal filed in England; but strange 
as it may appear, this is not likely to be so. The expense of 
the record will remain constant." The appeal in India will 
‘he Aled in some cases through Counsel instructed by solici- 
tors, in others through ounsel not so instructed. In 
London it is through Counsel instructed by solicitors, In 

ractice the expense will be higher in India even when the 
unsel is instructed by solicitors. The reasons for this 
apparent anomaly are that the fees charged in India by 
Counsel with the qualifications that would be required in 
a Supreme Court of Appeal are very high. ‘Tt is not at all 
unusual for Counsel appearing before a Chief Court, i 
appeals of importance, to recetve daily fees of Rs. 1,000, 
1,500, or even 2,000." 
Sir Sultan Ahmed: Well, I wish it had been so. 
Mr. Gavin Jones : 

“Some of these appeals require, even before the most: 
efficient and expeditious Benches, a hearing of ten days or 
more, It is practically impossible to hear, as a rule, more 
than three comparatively simple first-class appeals in less. 
than two days. More complicated cases may take anything 
from three to twenty working days each. This is by no 
means an extreme limit: That is the hearing before strong 
Benches. Before weak Benches, it may be four times as 
long. In addition, there is a tendency in India to multiply 
the number of juniors. I have seen seven Counsel appear 
on one side in one appeal. I have made enquiries into the 
matter and have found that appeals in India have cost more 
than three times the amount to argue that they subsequently 
cost to e before the Judicial Committee of the Privy 
Council. far from giving the litigant more expeditious 
and cheaper justice, a Supreme Court is likely to give less 
expeditious and dearer justice.” 


I submit, therefore, that, when the matter is more carefully gone 
into, it will be found that a Supreme Court of Appeal for civil 
and criminal cases would be unwieldy, expensive, and in certain 
ceases would not be final. 


Now, Sir, as regards administration. The day-to-day inis 
tration of the Courts, I think, should rest with the Chief vue 
but when it comes to a question of finance, I cannot agree with 
Sir Tej Bahadur Sapru when he says that the control should be 
in the hands of the Federal Government unless, of course, the ex- 

nditure and the revenue of the High Courts is vested in the 
Federal Government—wh ich is, I think, a proposal that was made 
by the Simon Report, If, however, the expenditure has got to 
be from the Provincial or Local Governments, then I think the 
secon Hise rt we ee, Sig degen To ask the Federal 

ernment to order the Local Governments ier 

be asking for a clash. CE a 
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There is one point, Sir, that has not been made quite clear to 
me in the discussions that have taken place. That is, will a sub- 
ject in a Provincial State have a right to appeal in federal matters 
against an Indian State Government? I think, in federal matters, 
it is only right that, if a subject of an Indian State has a right 
to app Tt a Federal Court, a subject in a Provincial State should 
also have that right. I would like that matter to be made clear. 
I think, Sir, I have nothing more to say on this subject. 


Afr. fyengar: Lord Chancellor, If 1 intervene in the discussion 
of this important question, amidst the array of distinguished 
legal talent which has been displayed on the subject, it is only 
for the purpose of giving a brief indication of what, in my view, 
from the constitutional standpoint, should be the purposes of the 
establishment and expansion of the activities of the Supreme 
Court in India. The principles with which we are concerned 
have been fully explained in your Note circulated to us and in 
your preliminary observations. They have been discussed from 
different points of view already here. There is first the proposal 
in regard to providing India with a Supreme Court, which would 
give ler people a final Court of Appeal in their own country— 
more accessible and efficacious than has till now been provided by 
the Judicial Comimittee of the Privy Council. This is, if I may 
say so, purely a British Indian problem, though it must naturally 
be an integral part of whatever form of self-governing constitu- 
tion is established for British India. There is next the question 
of pts a supreme federal judicial authority for the inter- 
pretation of the constitution, and for the administration and 
enforcement of federal laws in so far as they involve judicial 
intervention, or the exercise of advisory powers. And, lastly, 
there is the question to what extent the prerogative powers of the 
Crown to entertain ap eals in Colonial eases, is, or can be, properly 
affected by the establishment of a Supreme Court in India exer- 
eising both ag ee and federal jurisdiction. In considering this 
matter in the light of Colonial and Dominion parallels and prece- 
dents, there is one essential factor which alters the position and 
which has to be borne in mind. That is that, in respect of that 
important part of the Federation comprising the Indian States, 
there is no jurisdiction claimed by or conceded to the Privy 
Council to hear final appeals from any of them, whatever 
powers the States will concede to the Crown, for the building up 
of the new constitution, to be placed at the disposal of the new 
Federation—that is of the authorities and institutions created for 
the purpose of acting within the Federation. It, therefore, be- 
comes necessary, in this behalf, for the States to assent to the 
establishment of a Supreme Federal Court in India to interpret 
the constitution and pronounce decisions on federal issues. This 
has been agreed to by them as set forth in the statement made 
by Sir Mirza Ismail on their behalf. The question whether, for 
the purpose of federation, this cession of powers should extend to 
their agreeing to the further jurisdiction of an outside authority 
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like the Privy Council, has been answered in the negative, and I 
think rightly. It would, therefore, from this point of view, 
an entire anomaly if federal issues should be subject to the euaT 
Council's inherent jurisdiction, whatever it may be, where Britis 
Indians are concerned, and should be free from it where Indian 
States are concerned; and it might lead to a conflict of decisions 
on the same issues, which would be wholly undesirable. Moreover, 
speaking as a layman, I have been told that cession of jurisdiction 
on the part of the Indian States to British authorities, as distin- 
guished from cession of territories, has raised difficulties, in some 
vecent instances, of a very complicated character, where the source 
and authority of the Court are not purely British or British Indian; 
and it would not be the case in a Federal India where the autho- 
rity of a joint Federal Legislature becomes established by consti- 
tution as well as by agreement with the federating Units, 

You, My Lord, apparently contemplated the possibility of the 
Privy Council exercising jurisdiction in consequence of cession 
of powers by the Princes, and I have no doubt this would receive 
elose examination at your hands. I have been informed in 
Madras that, in respect of an important project of port develop- 
ment, undertaken by the joint enterprise of two Indian States and 
British Indian Provinces which abut this port area, the question 
of joint ownership of this port and joint jurisdiction in its ad- 
ministration by a common authority and by a uniform set of 
regulations and laws has been a matter of legal examination, 
conferences and discussions for over ten years; and the matter is 
still being. delébara'ed upon. It is hoped that final decisions will 
he made before the port scheme is actually completed in a year 
or two, At one stage, I have been informed, the proposal was 
made to establish what is called a condominium over the whole 
area of the port; but apparently that has now been abandoned, 
and further proposals are under considération. There have also 
been cases in which jurisdiction in railway areas in Indian States 
has been ceded for certain porpors which are not entirely free 
from difficulties. Apart from the definite questions of sovereign 
Tights and the wishes of Indian States in this matter, it seems 
to me the most proper course will be for the Indian States and 
the Princes to develop the prestige and authority of the Federal 
Court in India as India’s own final national tribunal. From the 
standpoint of British India also, it seems to me equally clear that 
whatever may be the extent and nature of the Prerogative rights 
of the Crown, India’s final judicial authority should be established 
in India itself im such a national Supreme Court; and I do not 
think, having regard to the prestige and reputation of the great 
High Courts in India, we should at any time find difficulty im 
manning the Supreme Court or in maintaining it at the requisite 
standard. The history of the Dominions also seems to me entirely 
tu support the view that the development of Dominion Status, as 
well as the proper evolution of a federal constitution, must 
necessarily eliminate, in practice, if not in theory, the jurisdiction 
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of the Privy Council. As Professor Keith has pointed out, the 
first breach in the traditional doctrine that an appeal lay to the 
at Mtge from the decision of any Colonial Court was made 
in 1900, when the Imperial Government accepted the demands 
of the framers of the Australian Federation that the interpretation 
and the decision of all disputes and constitutional issues arising 
from the establishment of the Federal Commonwealth should rest, 
not with the Judicial Committee of the Privy Council, as in the 
case of Canada, but with the High Court of the Commonwealth. 
The small extent to which appeals to the Privy Council from 
the Courts of the Australian States remained open was removed 
subsequently, in 1907; and in this manner, with the full and 
Caer eine assent of the British Government, the Australian High 
Court has been made the final arbiter of the interpretation of the 
Commonwealth Constitution. I need not refer to the disputes 
which has arisen over the constitution of the Irish Free State in 
this connection. All that I have to state is that the Imperial 
Governmént, in all these cases, has throughout acted on the 
principle of a ready acceptance of Dominion wishes; and I feel 
that the wishes of the Indian States, as well as of the bulk of my 
fellow-countrymen, are in favour neither Of creating nor of keepin 

alive the jurisdiction of the Privy Council as part of the edicial 
constitutional machinery of the Indian Commonwealth r the 
establishment of the Federation. That is all I have to say. 


Dr. Shafa’at Ahmad Khan: 1 shall confine myself only to two 
points—one, the question of the centralisation of the High Courts; 
and the other, the method whereby the fundamental safeguards 
can be et He I shall limit myself in this way rtly because 
the ground has already been covered by very able and distin uished 
lawyers like Sir Tej’ Bahadur Sapru and Sir Muhammad Shafi, 
and partly because on not sufficiently competent to discuss ques- 
tions which require judicial training of the highest order and 
experience of the widest range. 

I shall therefore deal with two points to which reference has 
been made by previous speakers. The first question is, should the 
High Courts be centralised? TI differ from Sir Tej Bahadur Sapru 
on the question of the centralisation of the High Court. I do 
so, Lord Chancellor, with very great reluctance and with consider- 
able hesitation, because I have the highest possible respect for 
the experience, the knowledge and the sound common-sense of Sir 
Tej Bahadur. 

Before I deal with the question proper, I should like to make 
one or two points perfectly clear. In the first place, I should 
like to point out that, in the discussion of this matter, we are 
not concerned with the question of the appointment of the J udges 
of the High Courts or with their terms of office. On all these 
matters, I am in complete agreement with what Sir Tej Bahadur 
Sapru said in his speech. Again, it is not contended by me or 
by anybody that the administrative functions of the High Courts 
should be curtailed or withdrawn. I think it will be acknowledged 
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by everyone that a Hi h Court cannot perform its functions effi- 
ciently and satisfactorily without exercisi administrative func- 
tions. For instance, nobody has suggested that section 107 or 
the relevant portion of the Letters Patent should be curtailed. 
Now, while this is ited, it will be admitted by everyone that 
the administrative functions of a High Court should be open to 
discussion by the Legislature. I will. not decide here which 
Legislature it should be, whether Provincial or Central. In other 
words, the High Courts should not be irresponsible in the exercise 
of their administrative functions. There must be control by some 
Executive and a power of control by some Legislature. Which 
Executive and which Legislature it is to be, 1 will, of course, 
discuss. Basing my arguments on these assumptions, the only 
question we have to decide now is by what executive authority 
such control should be exercised and in what Legislature these 
wers should be vested. In other words, should these powers 
e vested in the Central or in the Provincial Executive? 

I do not deny the force of some of the arguments which have 
been used by previous speakers, with eloquence, ability and luci- 
dity. There is, I admit, a danger inherent in any system which 
involves responsible go¥ernment, that the High Court may be 

into the arena of party controversy. ee however, 
that this danger is not removed or enema by shifting the High 
Court to the Centre. So far as T have been able to gather, the 
local Legislatures have disenssed administrative acts 0 the High 
Courts on various occasions. Many of the subjects discussed were 
«n themselves eminently appropriate for public debate, though it 
must be admitted that some of the motions have not been debated 
in a proper spirit. The remedy for these defects, however, is to 
be found in amending the Standing Orders of the Legislatures and 
not in taking the entire control away from these bodies. There 
have been questions and discussions on the work of one Judge of - 
the High Court—I will not mention his name—in my own Legis- 
lature; and there have been various questions in the different 
Legislative Councils with regard to the administrative functions 
of the High Courts. While there have been a few cases in which 
a certain amount of very unfair cyjticism has been indulged in, it 
must be said, on the whole, that the method adopted in dealin 
with these motions has been fairly satisfactory, This is indee 
admitted by the Judges of the Bombay High Court, the Chief 
Justice and two Judges of the Allahabad High Court, and the High 
Court Judges of the Punjab High Court, who have said that their 
relations with the Local overnment have been amicable and there 
has been so far no serious disagreement with the Legislative Coun- 
cil. So far as the Local Governments are concerned, in their 
Despatches to the Government of India on the Report of the Simon 
Commission, practically every Local Government emphasized the 
need of keeping the present relations of the High Court with the 
Local Government intact, without any modification and without 
any change. Only the official members of the Bihar Government 
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have suggested centralisation, and the Bengal Government also 
said that the High Court may be centralised if Courts in other 
Provinces are also centralised. Hence, the consensus of opinion of 
the various Local Governments is that the High Courts should 
remain in the position in which they now are, and also that there 
should be no disturbance or dislocation of the existing relations 
between the two bodies. I am therefore of the opinion that the 
rights which the Local Governments now exercise over the High 
Courts should be maintained, so far, of course, as their administra- 
tive functions are concerned. I need not go elaborately into the 
reasons for these views, but I hope you will allow me to summarise 
them as briefly as possible. 

In the first place, if the High Courts are centralised, the 
Federal Government would not possesa the local knowledge which 
would enable it to discharge its duties properly. The Local Goy- 
ernments are more familiar with the merits of candidates than the 
Federal Government can be. In the second place, there would 
be a serious risk oF somtlies bekwesn. the Local asap iy ee 
must possess authority virtue of its responsibility for the ad- 
ministration of a oaioeal subject, aediike High WED which 
will also continue to exercise the powers conferred upon it by 
section LOT of the Government of India Act. It is of the highest 
importance that the relations between the Courts and the Local 
Government should be those of mutual confidence and trust. The 
Local Governments must rely to a very large extent on the High 
Courts for the maintenance of a high standard of the judiciary 
in the Provincial Courts. These Courts cannot maintain such a 
standard without the support of the Local Government. One 
example will suffice. At present the High Court of Allahabad is 
empowered to remove a munsif without reference to the Local Goy- 
ernment. If the High Courts are centralised, the question will 
naturally arise whether the Local Government will allow the High 
Court the exercise of these powers. 

Sir Tej Bahadur Sapru: May I point out that, under the 
Bengal Civil Courts Act, the power of removal of munsifs is given 
to the District Judge and then to the High Court. : 

Dr. Shaja'at Ahmad Khan: 1 am only giving examples from 
the United Provinces, 

Sir Tej Bahadur Sapru: That applies to Bengal, Assam, and 
the United Provinces and also, I believe, Bihar. 

Dr. Shafa'at Ahmad Khan: Could the District Judge be 
removed ? 


Sir Tej Bahadur Sapru: Yes, 

Mr. Iyengar: Yes, in all Provinces, 

Sir Tey Bahadur Sapru; The Judge may be suspended? 

Mr. Iyengar: Or suspended, yes. 

Mr. Zafrullah Khan: There is power to suspend or submit for 
enquiry. 
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Dr. Shafa’at Ahmad Khan: I am using the exact words of the 
United Provinces Government to the Government of India. They 
must know what they are talking about. Again, the Oudh Chief 
Court has power to report or punish the ministerial staff of any 
Court subordinate to it. It is doubtful if the Local Government 
ean allow any of its servants to be dismissed aH an order of the 
Court which is under executive control by the Federal Government. 
Then, my third reason is that the new constitution will give the 
Ministry and the Legislature responsibility for the whole realm of 
Provincial administration, That ran naturally includes the ad- 
ministration of justice. Even if the High Court is centralised, if 
the Council wishes to discuss the administration of the High Court, 
it will have no difficulty in doing so when the Demand for Grants 
for the ordinary administration of justice is presented to it. Many 
of the demands placed before the Legislature will continue to be 
based on the recommendations of the High Court. I can say, 
from my experience of the Council, that it is difficult to prevent a 
discussion of the High Courts, even after they have been centralised, 
In the next place, Lord Chancellor, tt is in the local Legislature 
that complaints regarding delays in litigation, the location of Courts 
in various places and other matters are ventilated; and the proce- 
dure generally followed is that they are all passed on to the High 
Court, who, so long as they are under the control and administra- 
tion of the Local Government, do pay attention to them. Then, 
there will be a risk of friction and aloofness between the Local Gov- 
ernment and the High Court, and a most unfortunate and unseemly 
conflict might develop between the highest judicial body and the 
Local Government. In the High Court itself, amenities and scales 
of establishment would tend to be set up which would be out of 
proportion to those fixed for persons, departments and establishments 
somewhat similar in character. The personnel, discipline and work- 
ing of the subordinate judiciary will be seriously affected by this 
change. Finally, if the High Courts are centralised, the expenses 
of the High Courts will have to be borne by the Central Govern- 
ment; If this is done,,then the Judicial ‘erage I suppose, will 
have to be given by the Local Government to the Central Govern- 
ment; and if this takes place, it will be difficult for the Provincial 
Governments to pay their way, because in some Provinces Judicial 
Stamps form one of the greatest sources of revenue. For thse 
reasons, Lord Chancellor, I am strongly of the opinion that the 
relation of the High Courts to the Local Governments should not 
he disturbed. - 

I will now take up the other point to which I referred, wviz., 
the methods which should be adopted for enforcing the safeguards. 
This subject bristles with difficulties, and one cannot be dogmatic 
about the remedy or the methods which one suggests: but T can 
start by saying that we are not concerned here with the content of 
the safeguards. This is a matter which is and will be dealt with 
by another committee, All that we need consider here is the method 
or machinery by which the safeguards should be enforced. What- 
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ever the safeguards may be, it is unquestionable that, if they are 
not to remain vague platitudes, and)are intended to be aufonced 
with the minimum of friction and delay and a maximum of effect, 
they should be laid down unambiguously and clearly. The agency 
or system or machinery, or whatever you may call it, for the pur- 
pose of enforcing these safeguards, will be the same with regard 
to all kinds of saf ds. The machinery will be, in the first 
place, the Central Executive. I use the words “* Central Execu- 
tive ’’ in a much wider sense than that in which they have been 
used so far. The Central Executive, in the sense in which I use 
that term, includes the amalgam of powers, privileges, prerogatives 
and rights which the Crown will exercise over certain subjects— 
eall them X—I will not mention the subjects. It will also include 
the powers with which the Federal Ministry will be endowed. The 
safeguards will therefore be enforced by this body. I am not dis- 
eussing here which part of the Executive—the Crown or the Federal 
ors pad ae enforce the safeguards. An opportunity for that 
will, I hope, arise later on, 


What, then, will be the chief categories of safeguards? In my 
humble opinion there will be three kinds of safeguards. In the first 
place, there are safeguards which affect interests such as the land- 
ords and the European commercial community. In the second 
place, there will be safeguards which affect classes and communities, 
such as the Depressed Classes and religious minorities in India. 
Finally, there will be fundamental rights for the subjects of Indian 
States. On this subject I need say nothing. I have placed these 
safeguards separately, as I think ‘there is a possibility of these 
rights falling short of those exercised by or granted to citizens of 
British India, If they are assimilated to the safeguards granted to 
the subjects of British India, nobody will be happier than myself. 
What, however, I should like to avoid is the possibility of our sate- 
guards being brought down to the level of the safeguards: which 
may be granted to the subjects of the Indian States. I am very 
much afraid that the fundamental rights-which may be legitimately 
slaimed by the British Indian subjects ‘may be brought down to 
the level of those that may be conferred on the subjects of other 
States. Here I do not wish, and have never desired, to force the 
Indian Princes to grant their subjects fundamental rights of a 
particular kind or es ha but T am equally strong on the main- 
tenance of such rights as are enjoyed now by or may be granted to 
the subjects of British India. My reason for separating these two 
kinds of safeguards is that, if they are mixed up, they will become 
so attenuated, they. will be so watered down, as to become useless 
for all practical purposes. So, in order to preserve at least. what 
I have got, ahd to stick to what I elaim, T have decided it would 
be best, only for the purpose of classification, to have the category 
of safeguards of British Indians in‘ separate class by itself. My 
Lord Chancellor, T have made my position clear. I should like all 
eafernards to he werfoctly alike: but. if there is a danger of our 
safeguatds being brought down to the level of those rights which 
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may be conferred on subjects of Indian Princes, then I should 
‘ke to stick to what I have got or what I may get. 


Baxiee classified these safeguards, let me now indicate the 
method whereby they should be enforced. The matter does not 
apply to the safeguards as to the subjects of Indian States. I am 
leaving them completely out of account for the present—they apply 
only to the other two categories. There is one principle w ich 
ale and ought to govern all these safeguards, and it is this. 
e safeguards are fun amental. In other words, they cannot be 
amended, repealed or modified in any shape or form by anybody 
in India. No statutory self-governing y, no individual, and 
no Legislature, whether Provincial or Federal, can change them 
without a procedure which is saa laid down and unambiguously 
expressed. What that procedure should be—whether they should 
be changed if the community, class or interest affected thereby con- 
sents, or whether some other method, such as the passing of a 
parliamentary Bill, amending these safeguards should be adopted 
* it is not for me to say here. WhatIs ould like to emphasise is 
that these safeguards should not be amended without the consent 
of the community concerned in a definite, rescribed, clear manner. 
How, then, should they be enforced? There are two ncies 
which I should like to indicate for effectuating this. In the first 
lace, this can be done by the Governor-General in the case of the 
Bentral Government, and the Governor in the case of the Provinces; 
but as this question has not yet been BOVEY discussed or exhaus- 
tively debated upon, I will assume i 
General. The power to be exercised by him must be exercised in 
all matters in which executive action is pecneeny? So far as the 
Governor of the Province is con : h 6 of the Provincial 
Constitution sub-Committee’s Report made the position clear, and 
I need say nothing about it. As regards the Governor-General, it 
is clearly essential to the cage of these safeguards that some 
power should be vested in him which will enable him to deal, not 
only with the laws actually made, but also with the executive action 
which is taken by or under authority of such law. The powers 
expressly conferred on the Governor-General for this pu are 
to be exercised according to his deliberate judgment, after con- 
sidering any advice which may be tendered to him by the Federal 
Ministry as well as by the Local Government and representatives 
of the class or community affected. Such a power for immediate 
action must be vested in his hands for the maintenance of rights 
ranteed in the constitution. The right should be affirmative 
as well as negative. The class or community affected might draw 
the attention of the proper authority—here the Governor-General 
—to the violation of existing rights; or, if any change is needed in 
the working of safeguards, there should be a right of petitioning 
that authority and deciding the rights to be acquired by the com- 
munity. 
At what stage should the Supreme Court intervene? It is most 
difficult for me to say offhand and indicate the stage in a precise 
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manner. I may say, in passing, that I am alive to the danger 
of frivolous litigation if every aggrieved person of a particular class 
of the community is authorised to bring an action in the Supreme 
Court or petition the higher authorities for the enforcement of 
fundamental rights of his community or class. Some check ought 
most certainly to be imposed on the propensity of certain persons 
to litigation and contention. The only check I can think of is 
provided by laying down the rule that the Supreme Court can only 
intervene if it is petitioned, or if representation is made to it by a 
certain proportion of the representatives of the community in the 
Legislature. If two-thirds, for instance, of the total number of a 

articular class in the community apply or represent to the Supreme 

rt, then the Court should take action upon the petition. 

Chairman: Of course, you had better say, having regard to 
the protection of minorities, two-thirds of those present and voting. 

Dr. Shafa’at Ahmad Khan: Yes. As regards the exercise of 
authority by the Supreme Court in such instances, I think it would 
be conducive to the peace and tranquility of a Province if two- 
thirds of the resentatives of a class or community voting, who 
are affected or think they are affected by a Bill, are allowed to ask 
the opinion of the Court om the validity of the Bill in question 
under discussion in the Legislature. 

Mr. Jinnah: That means that two-thirds of the members shall 
be parties to the litigation? 

Dr. Shafa’at Ahmad Khan: No. 

Chairman: No. I think Dr. Shafa’at Ahmad Khan is speaking 
of the people in the Chamber. 

Dr. Shafa’at Ahmad Khan: Yes. 

Chairman: Supposing, for the sake of argument, there were 100 
people re resenting a certain interest of the community, he said, 
if two-thirds wanted to go before this tribunal, they ought to have 
their way. Then Is to him that would have to be 66; but 
supposing 50 of them do not happen to be there through illness, 
it ought to be two-thirds of those present. It gives a much greater 
protection to all minorities. 

Mr. Jinnah: I am much obliged to Your Lordship; but what I 
was trying to find out was this. Who will be in a position to 
move the Court—what number? 


Chairman : Yes, I see what you mean. I suppose it would have 
to be a sort of representative action. 

Dr. Shafa’at Ahmad Khan: It would have to be a representative 
action certainly. One man will be chosen on behalf of the others. 

Mr. Jinnah: Two-thirds may not be able to stand the racket 
of the costs as parties. 


Dr. Shafa’at Ahmad Khan: I agree entirely with the suggestion 
put forward by Sir Muhammad Shafi on the subject. Tf this 1s 
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done, it will prevent agitation, disorder and conflict, If, on the 
other hand, mee to which a Bak a or te i os 
very strong objection, or to a part of which they take very stroz 
objection, is proceeded with, aia no action is taken until the Bill 
has passed into law, there is a possibility of the whole Province, 
and indeed the whole of India, being convulsed_ by agitation. I 
think, therefore, that the es ETE made by Sir Muhammad Shafi 
is very sound, practicable, and, if I may say 50, et helpful. The 
Supreme Court will consequently be invoked in all cases of Bills 
or parts of Bills which violate, or which in the opinion of the com- 
munity concerned, seem to violate, the fundamental law, as well 
as in all laws passed by the Legislatures and statutory self-govern- 
ing bodies, which SGittavelie these safeguards; but the Supreme 
Court cannot be asked to intervene in purely executive action, nor 
in matters which impose some positive duty on a body which has 
neglected to carry it out, Its function will be preventive. It will 
restrain a body—a Legislature, for instance, or self-governing body 
—from violating fundamental laws, For the positive work of pro- 
tecting, minorities, some other agency Is needed, and that is appa- 
rently the Governor-General. The two will have to work together 
and will have to carry out the, safeguards on principles to be deter- 
mined. I acknowledge, Lord Chancellor, the difficulty in which 
the Governor-General will sometimes be placed. It is a very diffi- 
cult position if he is asked from fill sides to enforce safeguards of 
varying degrees of importance. It 1s a very difficult position. for 
a Governor or Governor-General. I acknowledge the difficulty and 
I feel that in many cases it may be necessary to allow the Governor 
to cet the matter decided by the Supreme Court, if the Governor ts 
authorised to take the advice of the Supreme Court. I am fortified 
in this conviction by a provisién on the Statute Book of Catiada, 
which Your Lordship will find in section 4, repealing section 37 of 
the British North America Act, on page 288 of Newton’s book. 
This is, in my opinion a very important and, I think, a very effec- 
tive, measure for carrying out this idea, and with your permission 
J will read it: | 
‘* Important questions of law or fact touching provincial 
legislation or the appellate jurisdiction as to educational 
matters vested in the Governor-General by the British North 
America Act, 1867, or by any other Act or law, or touching 
the constitutionality of any legislation of the Parliament of 
Canada or touching any other matter with reference to which 
he sees fit to exercise this power, may be referred, by the 
Governor in Council, to the Supreme Court for hearing or 
consideration; and the Court shall thereupon hear and con- 
sider the same. The Court shall certify to the Governor in 
Council for his information its opinion on questions so refer- 
red with the reasons therefor, which shall be given in like 
manner as in the case of a judgment upon an appeal to the 
_said Court; and any Judge who differs from the opinion of 
the majority shall, in like manner, certify his opmion and 
his reasons.” 
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__ I have already said that, if a question arises which is of a very 
controversial character, and on which the Governor-General himself 
cannot form an OpEneR, or on which he is reluctant to come to a 
definite decision, he may be authorised to refer the matter to the 
Supreme Court for its opinion. I believe I am right in saying that 
this has been acted i on a number of occasions; and, as Your 
Lordship knows, the history of section 93 of the British North 
America Act of 1867 is full of instances of various minorities affected 
by the provisions of that section bringin actions to the Privy 
Council, and also, I think, to the seat of Guvermnitut in Canada. 
I suggest, therefore, that this principle may also be applied in the 
ease of safeguards which it will be the duty of the Governor-General 
to enforce. f 
_ Lastly, Lord Chancellor, I shall deal very briefly with the ad- 
visory power of the Supreme Court. I regard this power as the 
py of the entire system of safeguards. I believe such power has 
2en exercised in England with eminent suecess, and it has worked 
excellently in Canada. It has given uniform satisfaction 
in a number of American States, and it was provided for in 
Mr. Gladstone’s Home Rule Bills of 1886 and 1892, and in the 
Government of Ireland Act of 1920. It is embodied in a number 
of new constitutions of Europe. In my humble opinion, it 1s im- 
ible to make any safeguards effective without investing the 
Supreme Court with advisory power. The risk of conflict between 
the constitution and Statutes of the Provineial or Central Legisla- 
ture is so great, the inconveniences of a system under which the 
citizens cannot tell whether their obedience is or is not due to a 
Statute are so serious, that a more effective measure 1s necessary. 
How is an investor to judge if he may safely lend money which a 
Statute has empowered a Provincial or the Central Government to 
borrow, when the Statute itself may be su juently withdrawn 
and may be declared unconstitutional? Hence, it is necessary that 
the opinions of Judges should be asked without waiting for these 
questions to arise and be determined in an ordinary lawsuit. It 
procures a judicial and non-partisan interpretation, and procures 
it at once, before rights, interests, and, let me add, prejudices, have 
been created. This is also the opinion of the Commission on the 
working of the Australian Constitution. This is what they say :— 
Th our opinion, the advantage of having the advice of 
the High Court upon the validity of legislation, before the 
community incurs the trouble and expense of actmmg upon 
legislation which may or may not be valid, outweighs the 
objection to any judicial pronouncements being made as to 
the validity of legislation except in regard to a concrete case 
in litigation instigated between parties,”’ 
Tf any community or class raises any objection to any section of a 
Bill, and if it is not thought desirable to hold up the entire measure 
owing to such an objection, a provision may be made in the Act that 
it shall not come into force until a date to fixed by the Governor- 
General or the Governor as the case may be, and the latter may 
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refer the Bill then to the Supreme Court for its advice. The Austra- 
lian Commission, in fact, recommends the alteration of the Austra- 
lian Constitution and provision for the insertion of these amend- 
ments. 

I will conclude by renbining to refer you to the Explanatory 
Note on the Report of the United Provinces Simon Committee, pages 
330—370, which I wrote three years ago, and which is included 
in Volume III of the Report of the Simon Commission. I cannot 
go into details here, but I have quoted a number of laws and Statutes 
of different foreign Governments dealing with safeguards for mino- 
rities in that Note. 

Mr. Jinnah: How will the Governor-General act? 


Dr. Shafa’at Ahmad Khan: He will act as is necessary, or accord- 
ing to the advice he receives. How can he act excepting one way 
or the other? 


Mr. Jayaker: Lord Chancellor, I am very grateful to Your Lord- 
ship for giving me an opportunity of making my observations upon 
some of the points which have been raised in the course of this 
debate. It is not possible for me, having regard to the short time 
at our disposal, to go into the whole field of discussion. T shalt 
therefore confine myself to just a few points and make my ohserva- 
pps under distinct headings, so that my remarks may be perfectly 
clear. 

As regards the necessity for a Federal Court, there cannot be 
two opinions. Speaking of its jurisdiction, I agree that it should 
have an exclusive original jurisdiction; also an appellate civil juris- 
diction; thirdly, an original criminal and ‘ipellate jurisdiction ; 
and last, an advisory jurisdiction. 

Under the first heading—exclusive original jurisdiction—I would 
make the first category of all cases arising under the constitution. 
Having regard to the fact that the expression ‘‘ arising under the 
constitution ’’ has caused, in several Statutes of the Dominions, 
difficulty about interpretation, and having re also to the views 
which were so clearly expressed by some members of the minorities 
(notably by Dr. Ambedkar and Dr. Shafa'at Ahmad Khan), I think 
++ would be advisable to placate the feeling of apprehension on the 
part of the minorities by inserting in our constitution, as falling 
under the words ‘‘ arising under the constitution,”’ the following 
five groups of topics. 

My first group would be, as “ arcing out of the constitution,” 
all matters relating to powers conferred by the constitution; ©) 
privileges granted by the constitution ; @) rights to be claimed under 
the constitution ; (4) protection secured by the constitution ; and (5) 

ohibitions contained in the constitution itself, apart from the 
Statutes of the Federal Legislature. I think it will be advisable, 
although the constitutions of the Dominions do not do that, to 
insert in our constitution, 35 illustrative of what ‘* arising out of 
the constitution ’’ means, these several headings, so that the ques- 
tions about which the minorities are apprehensive, for instance, the 
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violation of fundamental rights, or the apprehensions of the com- 
mercial community, as rdg discrimination, between sections of 
His Majesty's subjects, might be provided against. That would be 
the first group in which there would be exclusive original jurisdic- 
tion in the Federal Court. 

My next group would be ali matters which involve an interpreta- 
tion of the constitution. 


My third group would be all matters which arise, either between 
the States inter se or the Provinces and the States, or matters which 
arise out of treaties between the several Provinces and the States. 
I am not here suggesting—and I need not frighten the Ruling 
Princes—that the treaties of which I speak are the Treaties between 
the Ruling Princes and the Crown, although I may express a wish 
that, in course of time, as more confidence is created in the Federal 
Court, say in the next fifteen or twenty years, even those Treaties 
might pass under the review of this Court; but that is a matter 
for the future. . The treaties of which I speak at the present moment 
are treaties between the several Units of the Federation—for in- 
stance, a commercial treaty which Bombay enters into with Madras 
for the protection of mutual rights. Such a treaty would fall under 
the group which I am suggesting. 


My next group will be that all admiralty and maritime cases 
which arise in course of time should be referred to this Federal 
Court. At present, some of them are tried by the High Courts, 
and this causes considerable inconvenience. therefore suggest 
that, wherever a maritime or admiralty case arises, it should be 
within the exclusive jurisdiction of the Federal Court. 


My next group will be all cases where orders in the way of 
mandamuses, writs of certiorari, or any other prohibitory orders 

inst an officer of the Federation are sought. at should be in 
the original exclusive jurisdiction ef the Federal Court. 


Now, the class which comes under the next ane namely, 
matters arising under Federal Acts—that is, Acts of the Federal 
Legislature—I fear, cannot be made the exclusive jurisdiction of 
the Supreme Court, for under this category will fall some Acts of 
the nature that yes uggested, Sir, in the early part of this debate. 
For instance, the Federal Legislature passes a commercial Act 
relating to bills of lading or bills of sale or the laws of inheritance 
relating to a particular community. It is a Federal Act in the 
sense that it is passed by the Federal Legislature; but we cannot 
so ordain things that, wherever a question relating to the inter- 

retation of this Act arises, the trial shall take place at the Federal 
Petit. We cannot have it because most of these questions will 
arise in the course of Provincial litigation or litigation in the 
Fucian States; and you cannot, therefore, provide that, in all cases 
where questions relating to such Acts as are Federal Acts arise, 
ther will automatically be taken to the Federal Court and tried by 
no other Court. I am therefore suggesting that, in such cases, 
we shall have to give the power of such cases being heard by Pro- 
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vineial and State Courts, with a right of appeal to the Supreme 
Federal Court. I am therefore utting these cases under an en- 
tirely different category. Now, there is a eross-division, which I 
Wish to suggest at this stage, from the point of view of parties. I[ 
would suggest that, speaking generally, all cases of the foregoi 
character which arise between the Federation and a Unit or between 
two or more States or Units of the Federation, all cases between 
a State and its citizens or a Province and its citizens, and thirdly, 
all cases between citizens of different States or different Provinces, 
must be tried by the Federal Court. Fourthly, there may be cases, 
as have occurred in certain Dominions, where the inha ltants of 
the same State claim under the law of two different States—for 
instance, under a grant made by two different States; and cases 
which come under this category must be tried by the Federal Court. 
tly, I suggest a category for your consideration, and for the 
future consideration pase ctae be carried on by this Round Table 
Conference or its Committees, as reeards disputes arising in con- 
nection with all foreign nationals who may be living in India. | 
would submit that it would ease considerably situations like those 
which arise with regard to extra-territorial 1 hts, and which are 
even now causing a considerable amount of difficulty in places like 
China, if we contd agree at once that all questions which arise with 
reference to foreign nationals shall he heard by the Federal Court. 
This may enable India to acquire tights of trying foreign nationals, 
by transferring such power to the Federal Court; and it would in- 
spire more confidence. If so, then I think we ought at once to con- 
cede that this power should reside in the eur Court in the first 
instance and also as a Court of Appeal, 


Now, as rds the next question which has been raised—as to 


giving Federal jurisdiction to other Courts—I am of opinion that 
we should proceed very cautiously. This Federation is a new ex- 
periment. "The Federal Court is a new experiment. I would submit 
that we ought to be content for the present with having one Federal 
Supreme Court at the centre, wherever you locate it, with a juris- 
diction, civil, criminal, appellate and original. But IT would agree 
that the power should be given to the Federal Legislature to create 
additional Federal Courts, either in the Provinces or in the States, 
or té invest existing Courts, either in the Provinces or in the States. 
with Federal jurisdiction. That power may be given to the Federal 
Legislature and should be mentioned in the constitution: but T 
should be very careful not to invest with this Federal jurisdiction 
more than one Court at the centre, for the present, until we see 
how this experiment works. If the experiment succeeds, then the 
Legislature may exercise these powers which are given by the con- 
stitution, and create either new Federal Courts in the Provinces or 
States or invest with Federal jurisdiction existing Courts in the 
Provinces or the States. But IT should begin this experiment very 
cautiously. ) 

The next thing I would provide in the constitution, in con- 
nection with this matter, would be the power to give advice, namely, 


a power of answering references made to the Supreme Court. 1 
would > Daag for it in four cases, The first would be for the Gov- 
ernor-General to refer a case on any constitutional question for the 
determination of the Federal Court—the Governor-General either 
himself or in Council. If you think that, during the transitional 
7 it should be the Governor-General alone, I have no objection, 
although I should prefer to make it the Governor-General in Council. 
The next ease should be on reference at the request of the Federal 
Legislature, Lower or Upper House, with reference to Bills which 
are alleged to contravene some provision of the constitution, like 
fundamental rights affecting religion or the religious tenets of a 
particular community. On this point, I differ a little from the 
suggestion made by Sir Muhammad Shafi. I would not draw the 
President into the controversy at all. ay experience is that these 
eoutroversies sometinies become extremely bitter. 


Sir Muhammad Shafi: May I just make one thing clear, so that 
there may not be any controversy about it? My main object is 
reference of those questions in those circumstances. Whether the 
reference is made by the Governor-General or the President is 
‘immaterial, 


Mr, Jayakar: I would, in that case, make the following sug- 
gestion for the consideration of Sir Muhammad Shafi. I would 
make the President refer the matter to the Governor-General, who is 
often in a position to take a detached view; and the President 
would be saved from being drawn into what may become a bitter 
communal controversy. I would, therefore, stggest that the Pre- 
sident should make reference to the Governor-General, and the 
Governor-General, after exercising his mind on it, should either 
make the reference or give some advice which lulls the embitter- 
ment. My third group would be that the Governor of a Province, 
either by himself or in Council, should have similar power of making 
the reference. My last group would be references by Judges of 
the Provincial High Courts; and I should welcome such a power, 
if the Indian States require it, for their superior Courts, of refer- 
ring certain questions for determination by the Federal Court. How 
these questions will come up before the Provincial High Courts T 
shall mention presently. 

Betore I leave this topic, I should like to make one suggestion. 
[ should give power, on the lines of section 78 of the Australian 
Constitution, to the Federal: Legislature to make laws conferring 
rights to proceed against Federating Units. At the present moment, 
there are many Stafes where this right is not allowed; and I would, 
with due submission, make this suggéstion to some of the States 
where the right to’ sue the State is not allowed to the citizens of 
that State. Ido-not want to mention any names, because it would 
be invidious to do so. I quite agree that, in the more important 
States, this right does exist—the right on the ‘part of the citizen 
to sue the State, as in British India you can sue the Secretary of 
State for wrong done by him or his agents. I would submit, for 
‘the consideration of those States where such a right does not exist, 
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that the working of the Federal Constitution would become con- 
siderably easier if such a right were conceded to the subjects of 
those States where it does not exist at present, As the question is 
somewhat delicate, I do not want to go further into details. 

Then, coming to the important question as regards whether the 
Federal Court ought to have appellate jurisdiction in non-Federal 
matters, about which a AER a amount of controversy has been 
raised, I agree with the principle which was expressed by Mahatma 
Gandhi that India should have, at least as an ideal, if we can work 
up to it, a completely self-contained judicial system. I agree with 
that ideal, and I hope we shall work up to it speedily; but I fear 
that, having regard to the sentiments which have been expressed 
by the State representatives here, it would be an incomplete picture 
unless the States were prepaned to fall into line and give a right 
of appeal to the Federal Supreme Court in non-Federal matters, 
Otherwise, the difficulty would be that there would be a right of 
=pyeel: so far as British India is concerned, in non-Federal matters, 
and as the Indian States there would be no right of appeal. 
I should therefore submit, for the consideration of the Indian States, 
whether by some kind of convention it is not possible to concede a 
right of appeal to the Supreme Court. But that is a matter for 
the States to decide. I do not wish to be dogmatic about this 
question. I only point out that this is either a complete system 
or not adopted at all. I cannot concede a state of things in fede- 
ration where the Federal Court is the Court of final appeal as 
regards non-Federal matters, so far as British India is concerned, 
but, as regards the Indian States, it does not perform any such func- 
tion atall. The difficulty will be exactly that expressed by Sir Akbar 
Hydari when dealing with this question from another aspect. Your 
Federal Court will gradually divide itself into two parts. Already 
signs are appearing that one would be called the ‘‘ Supreme ”’ side 
and the other would be called the ‘‘ Federal ’’ side. The 
** Supreme ’’ side would be the final court of appeal for British 
India in non-Federal matters, and the “‘ Federal ’’ side would be so 
with regard to Federal matters for the whole of India. I fear it 
will divide the Federal Court into two divisions, which will diverge 
from each other; and then different standards will be 
from the Judges. Already Sir Akbar Hydari has stated that, with 

to Federal questions, matters of constitutional law will 
arise. He says that a man may be a good criminal lawyer and 
judge and a good civil lawyer and judge but may not know any- 
thing of constitutional law. Therefore, it was suggested—I think 
rightly—by Sir Akbar Hydari that, so far as the ‘‘ Federal ”’ side 
of the Court is concerned, you want in your Judges different kinds 
of qualifications from those which you require on the ‘‘ Supreme ”’ 
side of the Court. Therefore this division—this process of bifur- 
cation—may increase gradually. You will have a ‘‘ Supreme ”’ side 
and a ‘‘ Federal ” side; and the ery will go up eventually, IT am 
‘sure—why should the Indian States pay for the ‘‘ Supreme ’’ side 
of the Federal Court, which is purely a court of appeal for British 
India and not for the States? This, in my opinion, will ruin your 
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Federal Court. I am therefore anxious to make a inning. As 
we advance, we shall go on developing. But if sag with this 
distinction as to the Provinces of British India, my fear is it will 
ruin your Federal Court and possibly make the ‘‘ Supreme ”’ side 
of it more important, more attractive, and more popular. With 
regard to the matters which will en the attention of this Court 
as an appellate Court for British India, I fear that this side of 
their work will engage the attention of the Judges to the exclusion 
of Federal arent We have heard the figures given by Sir Pro- 
vash Chunder Mitter, Sir Sultan Ahmed and Sir Tej Bahadur 
peri If I may add my own experience, I suppose it is quite 
‘safe to take a figure of between 300 and 400 appeals in a year. If 
you take four Judges sitting the whole year—which means only 
six months, taking into consideration the time for which the Courts 
sit—then it will occupy four Judges for the greater part of the year; 
and I fear that, unless you have some provision by which matters 
can be expedited, your ‘‘ Supreme’ side will absorb most of the 
attention of the Court. 


What I am anxious about is that we should not make two ex- 
riments at once. Our Federal Court is an experiment; we do not 
ow how it is going to work. If you tack on to it, as it were, 

a Privy Council in India, I am afraid it will overweight the ex- 
periment, and I do not know how it will succeed. I am for caution, 
and would, therefore, begin with one experiment at a time. When 
it succeeds, you can by all means tack on another to it, and make 
your judicial system self-contained in India. Another difficulty I 
feel in this connection is this—that, whatever we do, we cannot 
do away with the jurisdiction of the Privy Council in so far as it 
represents the Prerogative of the Crown. I hope it is clearly under- 
stood that, however much we may try, we cannot do away with the 
Prerogative of the Crown to hear cases as the final court of appeal, 
either by giving special leave or as a matter of right under Orders 
in Council, I think I am pretty sound constitutionally when I say 
that, by both these methods—by special leave and by Orders in 
Council—the Crown can exercise this right; and the citizen has a 
right to go to the Crown. However much we may try, we have no 
power to make a constitutional experiment by which we would 
wipe out the power of the Crown or the right of the citizen to ap- 
proach the Crown as a final court of appeal, either by special leave 
or by Order in Council. I am anxious we should not get into the 
controversy which resulted in Australia from the enactment of sub- 
section 2 (a) of section 39; and, in this connection, I invite careful 
attention to the observations of.Their Lordships of the Privy Council, 
made in the well-known case of Webb y. Outtrim, reported in 
1907 Appeal Cases, page 81. These remarks are very valuable 
from this point of view. 

Chairman: Was that a judgment of Lord Loreburn? | 

Mr. Jayakar: 1 think so. I am anxious we should not get into 

all this trouble at the beginning of our experiment. I find in section 
106 of the Constitution of South Africa—which was more ready, 
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if I may say so for federation than we can be for a few years— 
that they made eat to do something like this. They provided 
that no appeal should lie to the King in Council, and so on; but 
hey were compelled to add to the section the following words; 
** Nothing herein contained shall be construed to impair any right 
of the King in Council which he may be pleased to exercise to 
grant gine leave to appeal ’’ and so on. fi think it is futile to 
think of attempting to abolish this right of the Crown and its 
subjects by a mere stroke of the pen. It can be abolished by the 
gtowth of popular sentiment, I agree; but it is absurd to think 
of abolishing it by legislation, because you have not the power to 
do-so. You may provide so, but any suitor can come before the 
Privy Council here and move the Council for special leave to appeal, 
and all your constitution is powerless against that remedy. TI think, 
therefore, that this endeavour to do away with the jurisdiction of 
the Privy Council is somewhat futile, if may say so, It can only 
be successful when public opinion has so far boen educated that 
we do not want to go outside our own constitution for the sake of 
enforcing our rights. 

So much for the right to deal with non-Federal questions. Com- 
ing to criminal jurisdiction, I would allow an original and an 
appellate jurisdiction. The original jurisdiction should be confined 
to offences against Federal Acts, and also all criminal offences in 
which foreign nationals are concerned. You will thus get rid of 
these difficulties which European criminals in India at present intro- 
duce, in regard to the jury being composed of so man Englishmen 
or s0 many Frenchmen, and so on, I see a possible way out of 
the difficulty if you transfer to the criminal side of the Federal 
Court all trials in which foreign nationals are concerned. T do not 
want to be dogmatic; I merely want to make a suggestion. Pos- 
sibly in that direction we may seek an easy solution of the racial 
question relating to foreign nationals, 

Sir Sultan Ahmed: If the offence is eommitted in Madras, would 
you bring all those concerned to’ the Federal Court? 

Mr. Jayakar: T would leave it to the man-accused to claim that 
right if lie wants to be tried by the Federal Court, but I would give 
him the°’right to be so tried if he so desires it. 

Mr. Zafrullah Khan : The right to ‘compel witnesses and everyone 
else to come to Delhi? 

Mr. Jayakar: Yes, ii thereby the racial question will become 
more easy. I only make that suggestion for consideration. 

__ Mr. Jinnah : Would you confine that to particular kinds of 
offences or is it to’apply to any offence? 

Mr. Jayakar : That is a matter for consideration. Tt might be 
confined to offences involving the death penalty, and so on, 

‘Sir'Sultan Alimed: There'is no facial question now in trials. 

Mr. Jayakar: Seemingly not, but Iam ‘afraid there is a good 
deal of it yet under the surface. 
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Mr. Zafrullah Khan: Ut you will excuse the interruption, I 
should like to ask whether your suggestion that the Federal Court 
should have jurisdiction to try offences against Federal laws means 
offences by anybody. 

Mr. Jayakar: At present I am dealing with foreign nationals. 
I would not necessarily make every offence against Federal law 
triable by the Federal Court, but’ offences against constitutional 
law should be considered carefully, 


Sir Muhammad Shafi: What does Mr. J ayakar mean by offences 
against constitutional law? 

Mr. Jayakar: Certain offences against the State, like waging war, 
I have not gone into details because there is no time: but I would 
certainly submit that some offences which at the present moment 
are offences against the State—offences like Ww ing war or creating 
a rebellion—should be so dealt with. 


Sir Muhammad Shafi: That is an offence under the ordinary 
Indian Penal Code. 

Mr, Jayakar: At present it is the Indian Penal Code, but it 
will become a Federal law in the course of time. 

Mr. Iyengar: The Penal Code will be separated into Federal 
and non-Federal sections? 

Mr, Jayakar : Ultimately the criminal law will become Federal ; 
at present it is not. 

Chairman: Have you an Act in India like our Foreign Enlist- 
ment Act? 

Str Tey Bahadur Sapru: No, we have no Act like that, but the 
Foreign Ealistonent Act has been extended to India. 


Mr. Jayakar: I am speaking of such offences as affect the whole 
Federation. I am not in a position to state exactly offhand what 
those offences would be, but I should certainly remove them from 
the purview of Provincial Courts. I¢ is my experience that these 
offences, when they are tried in the locality where they occurred, 
are not always judged in an atmosphere of dispassionate coolness : 
and I would, therefore, remove those offences—only just a few— 
like waging war or raising rebellion or those against military laws 
—it is a matter for further enquiry. I would take them into the 
hands of the Federal Court of criminal jurisdiction. Then, coming 
to the other class which Sir Muhammad Shafi suggested, namely, 
murder cases involving a death sentence, or transportation for life 
(which was added by Mr. Zafrullah Khan), I should very much like 
that to be done; but I fear, having regard to the cases which are 
likely to arise, it is not possible. I pay speak of my own Court 
and of the side on which I practise. We have two sides in the 
Bomba High Court, one which deals with mofussil cases and one 
which deals with criminal cases which arise in the city. There are 
two different Courts that hear these cases; and, speaking from my 
knowledge of the mofussil cases, I should say that the class of cases 
where the final penalty of the law—namely, death or transportation 
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for life—is inflicted, may be taken roughly as two a week or eight 


in the course of a month, 

Mr. Zafrullah Khan: Are you referring to the suggestion that 
Sir Muhammad Shafi and I made with regard to cases where an 
acquittal recorded in the High Courts is converted into a conviction 
on appeal? 

Mr, Jayakar: 1 must have misunderstood you. I thought you 
referred to all cases where the extreme penalty was inflicted, 

Sir Muhammad Shafi: I referred to both the classes of cases— 
eases in which a High Court converts an acquittal into convic- 
OMe 4h aictatiett 

Mr. Jayakar: Those would be very few cases. 


Sir Muhammad Shafi: ...... and also ordinary cases of 
murder and so on. 


. Mr. Jayakar: Yes; I am dealing with that class now. I should 
very much like that to be done; but I fear that the numerous cases 
which will come up will make it impossible. I think, in Bombay, 
on the mofussil side alone, there will come up about 130 cases per 
annum; and, as regards all the other Provinces you can easily 
judge the number. I fear that it is not possible to do that, although 
{ should certainly like that, in the case of the final penalty of the 
law, the Federal Court should have the final word. 


Then I pasa on to the next important question—namely, I should 
like some provision to be made in the constitution enabling Federal 
India, the British Indian Provinces and the Indian States to sue or 
‘be sued in their representative capacity. There may be difficult 
about that, but I should like to have some provision in the consti- 
tution giving power to the Federal Legislature to provide that the 
Federation and the Units might sue or be sued in a representative 
capacity. This causes considerable trouble at the present moment, 
All that should be avoided by a distinct provision in the constitution, 


Speaking of the Judges, I agree that they should be selected 
from the Bar and from the Judicial Service; and I would go further, 
and say that the provision which relates to appointments in the 
High Wee y, that the Indian Civil Service should have a 

uota of one-third at least—should disappear, If they come in as. 
distinpaished memberg of the Judicial Service, I have no objection: 
but they should not come in qua Civil Servants—that is my objec- 
tion. Therefore, if any Civil Servant has distinguished “himself 
as a High Court Judge—and there have been many who have done 
s0—I have no objection that he should be promoted to be a Judge 
of the Federal Court. The Judges should hold office during good 
behaviour, and the safeguards for their independence, I would 
submit, should be at least two, the first one of which should be 
on the lines of section 72 of the Australian Constitution, which pro- 
vides that they are not removable except by the Governor-General 
in Council on an Address from both Houses in the same Session. 
T should make that compulsory. T de not want a kind of can- 
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‘vassi ing on between two Sessions. I would provide for an 
Address from both Houses in the same Session asking for such re- 
moval for proved misbehaviour or incapacity, and not merely sus- 
picions of the same. I would repeat that provision, because I think 
it contains a very valuable safeguard. My next safeguard will be 
something in the nature of the United States Constitution, Article 
III, Section 1—namely, that they should receive a fixed remune- 
ration which should not be reduced during the time that they are 
holding office. In some constitutions we find that safeguard. I 
should reproduce it in the Indian constitution. 


Chairman: I think there was a decided case only a few years 
ago which said they need not pay Federal Income-tax, which is a 
very wonderful decision ! 

Mr. Jayakar: Then there is one more provision which I would 

t for consideration—I have not e up my mind about it 
—whether it would be advisable, at least in the transitional period, 
to make their salaries non-votable. I merely make the suggestion 
that, in the transitional period, it might be a safeguard, be- 
cause a number of questions will come up for their determination, 
and possibly they would like to have a greater feeling of security. 
I therefore suggest for consideration whether it would be right to 
id fo that, for ten years, their salaries should be non-votable. 

am only making the suggestion as to whether it would give them 
more protection. 

Then, the Chief Justice would haye the power to prescribe rules 
as r the admission of Counsel to practice before the Federal 
Co which, I submit, is a matter of very great importance if 

ou want to maintain the dignity and the prestige of the Bar which 
is to grow up in this Federal Court—and also as regards the con- 
duct of proceedings, whether three J wages or more or less should 
hear appeals on constitutional points. In all those matters, which 
I do not want to go into, I should give the power to the Chief 
Justice to prescribe rules providing for the conduct of business, and 
also for the admission of Counsel to practise before the Federal 
Court. The appointment of the staff will also rest with the Chief 
Justice. 

Then, as regards the point which Your Lordship raised—namely, 
the enforcement of its decisions—I think the point is very material 
when one comes to consider decrees of the Federal Court in its 
original jurisdiction. On its appellate jurisdiction there will be 
no trouble, because the court of first instance will execute the 
appellate decree; but the point becomes material in cases where 
the original decrees of the Federal Court are concerned, and in 
that case I quite agree that there should be some provision b 
which the enforcement would be carried out without hitch. I wo 
reproduce the provisions in this connection of Section 111 of the 
South African Dowiakitation and also Section 112. Section 111 pro- 
vides that judgments and orders shall have the same force and 
shall be executed in like manner as if they were judgments of the 
High Court in that Province, and Section 112 gives power to the 
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Registrar of the High Court of that Province to issue a writ for 
execution as if it was a judgment of that High Court. We might do 
well to reproduce these two provisions. Of course, the point raised 
by Dr. Ambedkar, as to the ultimate repository of military power, 
1s a question into which I do not wish to go, because it is not really 
a constitutional point. It is really a question of the working out 
of the Constitution, and I do not wish to go into that question at 
all. 


Then, as regards the venue of the Court, my view is somewhat 
different from that of Sir Muhammad Shafi, and I would select a 
ventle which satisfies these following tests: first, that it is central 
compared to the whole of India, not located in one part like Simla 
or Delhi. My next test would be that the climate should be such 
that work could proceed there for the whole year, and not merely 
for six months, as, for example, at Delhi, “You cannot work at 
Delhi for the whole year. I would select a place somewhere in the 
centre, for example, Pachmarhi, which fees be equally accessible 
to all parts of India, and which had an equable and temperate 
climate for the whole year. Delhi is not a place of that descrip- 
tion, My last suggestion is that it should be at some place which 
is not the seat of the capital either of a Provincial or the Central 
Government. I wish this Court to be located at some place where 
there is no Executive Government to confabulate with. I am not 
sugvesting anything wrong. I should certainly like to have this 
Court at a place where it is the most supreme power so far as that 

articular place is concerned—where there are no chances either at 

inner or parties of confabulation. I should therefore put it in a 
ae where there is no seat of Government either Provincial or 

ederal. That is my suggestion. I am sure it is possible to find 
such a place in India. The Court should he in a place which is 
absolutely neutral. 

Sir Sultan Ahmed: And, apparently, inaccessible. 


Mr. Jayakar: Now I come to one or two questions which arose 
cog A Your Lordship remembers that Sir Tej Bahadur 
Sapru dealt with some questions relating to the existing High 
Courts. I have one or two suggestions to make on that. [ am 
referring to the power to appoint additional Judges. I know the 
harm it has caused, I do not wish to mention the details because 
they are not quite creditable to that part of my profession with 
which they are concerned. There should be no ower to appoint 
additional Judges. I quite agree with Sir Tej Bahadur Sa wii?s 
sheer: TF x in, +¢ a ae eatlcs has grown up of hear- 
ing second appeals through a Bench consisting of only one . 

Phat is absurd. sieiamee 

Chairman: 1 have never heard of that. 

Mr. Jayakar: I think that ought to he put a stop to. 


Sir Tej Bahadur Sapru: The vonsequence of that is that an 
appeal lies from the decision of one single Judge to two J udpes ; 
and again, if those two Judges differ, there is a possibility of a 
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case going up before a full Bench. Now, what the Judges of the 
High Court have done to counter that mischief is that they have 
raised the pecuniary limit of appeals going up before single Judges; 
but that is not a very effective way of doing it. 

Sir Muhammad ap In our Court what they have done is 
this, that when a second appeal of that type comes up, the Judge 
before whom it is placed calls in another Fudge and makes him sit 
with him; then the two of them sign the er. 

Mr. Jayakar: In m of the country, even the pecuniary 
limit is not prescribed, be weve recall most difficult canakie of 
the law of inheritance and the law of contract being decided by a 
single Judge. What makes the matter still more obnoxious is that 
the right to appeal to a Bench of two Judges in My Province de- 
pends upon the Certificate which the deciding Judge has to give over 

is own judgment that it is a right ease to be heard by two Judges. 
I should do away with this power altogether. 

Chairman: 1 did not know that. That is a very important 

int. I think there is only one advantage in having a single 

udge. That is that you cannot have a disagreement! But I do 
not know of any advantage beyond that. 

Mr. Jayokar; Tt has caused a considerable amount of dissatis- 
faction among suitors; and if it is the aim of British Justice to 
create confidence, that must be changed. 

Another point I want to touch upon here is somewhat contro- 
versial. I should like the question to be very carefully examined, 
which was started by Sir Tej Bahadur Sapru, as regards the rela- 
tions between the Central Government and the High Court. 


(The Committee adjourned at 4-26 p.m.) 


PROCEEDINGS OF THE Forry-SECOND MEETING oF THE FEDERAL 
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Heap 8. 


Tur Feperat Court—(concluded). 


Mr. Jayakar: Lord Chancellor, Before I resume the discussion 
of the question at the point where I left off last night, there is 
one matter which I omitted to mention in the course of my s 
yesterday, namely, appeals from the Federal Court to the Privy 
Council in federal matters. I have dealt with the question as 
regards non-federal matters; but, as regards federal matters, I am 
of opinion that the appeal to the Privy Council should be main- 
tained for some time to come, especially as questions relating to 
minorities’ and other fundamental rights granted by the constitu- 
tion may come up frequently during the next ten years after India 


766 


has a Federation. I would give as a matter of course an appeal 
to the Privy Council in all cases decided by the Federal Court in 
its maritime and admiralty jurisdiction; and I think it would he 
advisable to repeat in our constitution provisions like those which 
are to be found in the South African Constitution in Section 106. 
I think that would be advisable having regard to the fact that our 
maritime and admiralty jurisdiction is still in its infaney. In all 
other matters, I agree with Sir Tej Bahadur Sapru and Sir 
Muhammad Shafi, that where the Federal Court certifies that the 
uestion is one which ought to be determined by His Majesty in 
uncil, an appeal may fie to the Privy Council; and I think it 
would be advisable to repeat Clause 2 of Section 74 of the Australian 
Constitution, which, with your permission, I will read :— 

“The High Court may certify, if satisfied that, for any 
special reason, the certificate should be granted, and there- 
upon an appeal shall lie to Her Majesty in Council on the 
question without further leave,’’ 


I think it would be advisable to leave this question to the unfettered 
discretion of the Federal Court, without stating any limits either 
as regards the quantum of property or the nature of the question 
involved im the litigation. fi might be that the quantum was small 
but that the point was very important, and vice versé. I should 
therefore leave it entirely to the discretion of the Federal Court 
to grant a Certificate; and, in such cases, an appeal may lie to the 
Privy Council, This is apart from the ueraah Prerogative of the 
Crown to admit appeals by special leave, or as a matter of right. 
under Orders in Council. I am not at the present moment referring 
to that jurisdiction because [ referred to it yesterday, 

{ will now continue with the point which I left half-finished 
yesterday, namely, connecting the Provincial High Courts with the 
Central Government. I am aware that the question is extremely 
controversial, and it is not unlikely that there are some communal 
aspects of it which may evoke communal controversy; but I wish 
that the question should be discussed absolutely in a dispassionate 
way, because it has occupied the attention of British Indian Courts. 
for some time. I may mention, as a matter of history, that when 
the Statutory Commission went out to India under the presidency 
of Sir John Simon, this question was directly raised by some Pro- 
vincial High Courts, and it engrossed so me | attention, especially 
amongst the commercial community in India, that a representative 
body of commercial men, called the Associated Chambers of 
Commerce for India and Ceylon, submitted a memorandum to that 
Commission advocating that the Provincial High Courts might be 
linked up with the Contral Government. Unfortunately T have 
not a copy of that memorandum here, so I cannot refer to it; but 
T will mention one or two anomalies which have got to be attended 
to in the consideration of this question, ‘The position of the 
Provincial High Court is somewhat peculiar, For instance, the 
High Court Judges are appointed by, His Majesty the Kine tc 
England. Additional Fics, are appointed by the Governor. 


General in Council. The terms of the appointment are regulated 
by rules which are made by the Secretary OF State for India. Thus 
the High Courts are connected with His Majesty, the Secretary of 
State, and the Central Government. Curiously enough, they also 
maintain another tie with the Provincial Governments. Just to 
mention a few details, in administrative matters affecting the High 
Court, the Home Department of the Local Government 1s supreme. 
In important matters directly affecting the High Court, it is the 
Governor of the Province who attends personally to this portfolio. 
Lastly, to complete the anomalies, financial matters affecting the 
High Court are looked after by the Finance Department of the 
Provincial Government. You see the anomalies there: the High 
Court Judges hold their appointment from the King; their terms 
of service are regulated by the Secretary of State; and in the day-to- 
day administration of the High Court, on important questions like 
finance and other matters, they are subject to the jurisdiction of 
the Local Government in three different Departments. Sir Tej 
Bahadur Sapru asks me to point out that, under Section 105 of 
the Government of India Act, Clause 2, temporary Judges are 
snpain toe by the Local Governments. The Section reads as 


ows :— 


‘« On the occurrence of a vacancy in the office of any other 
Judge of the High Court, or during any absence of any such 
Judge, or on the appointment of any such Judge to act as 
Chief Justice, the Governor-General in Council in the case 
of the High Court at Caleutta, and the Local Government im 
other cases, may appoint a pap with such qualifications 
as are required in persons, to be appointed in the High Court. 
to act as a Judge of the Court.” 

That adds one more anomaly to the list which I have submitted. 


I submit, therefore, that this question requires to be very carefully 
examined. I know there are difficulties on both sides, some of 
which were pointed out by Dr. Shafa’at Ahmad Khan in his speech ; 
but the question has agitated the mind of the Provincial High 
Courts for a long time. I may be permitted to quote just two 
eee from a Memorandum which was submitted to the Simor 

mmission by one of the Provincial High Courts, which shall be 
nameless during this discussion. It sets out the case very clearly, 
and I will just read an extract :— 

‘‘ Tt has always been a cardinal principle of the adminis- 
tration of British Justice that the Courts should as far as. 
possible be kept aloof from political strife and exigencies.. 
When the Reforms are extended in British India, there 
will probably arise many questions of importance affectin 
the constitution and the rights and liberties of the people 
which will require determination by the highest tribunals of 
the land. Political parties or political leaders may bring their 
disputes before the Courts of law, and the decisions of the 
Courts may not be liked by them. It is essential to the 
independence and impartial administration of justice that 
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the judicial department, should be removed from the influence 
of the Legislative Council and should not be subjected to 
attacks by its members. Whatever measures may be design- 
ed to secure that the distinction between the administrative 
and judicial functions of the Judges should not be confused, 
and that the Judges should mek ihe hampered in the latter 
by their executive subordination to Local Government or 
the Council, there are indications of the danger of thei; 
judicial functions being indirectly hampered by purely party 
considerations if further powers are granted to the is- 
lative Council over the judicial department.’ 
Now, this is very important :— 


* The Judges consider that it is of the utmost importance 
that steps should be taken at this stage to secure that the 
Courts shall not in any way be subject to party influence, 
political or personal. Powers of appointment, in particular, 
are liable to affect the independence and efficiency of the 
judiciary. It will be admitted that a J udge whose appoint- 
ment rests not upon his technical qualifications but upon 
political or party considerations cannot be wholly inde- 
pendent in the discharge of his judicial duties; and he js 
apt to mould his views to suit the wishes or the policy of 
the party or the persons to whom he owes his office, Finan- 
cial pressure may also be used to indicate displeasure with 
the independence of the judiciary.’’ 


I cannot do better than quote these two passages, which sum up 
the argument for the centralisation of this particular department. 
I have no dogmatic views on the matter; all I say is that this 
uestion shod be examined very carefully in a dispassionate way. 
t am aware of the difficulty, which was pointed out by previous 
> ei that either you have to transfer the administrative and 
neial part of the question entirely to the Central Government, 

or you repeat the anomalies under which the Calcutta High Court 
works at the present moment, where the financial connection is 
with the Provincial Government and the administrative control 
with the Central Government. My plea is that the question should 
be more carefully examined, because I hold the view, which js 
based, upon the experience of the High Court to which I belong, 


that from very nearness and vicinity many questions assume a 


18 & Case eminently 
breeds contempt. If 
ernments, eat influ- 
Controversies which 


you transfer these Courts to the Central Gov 
ences to that extent will cease to operate. 
assume bitterness owing to their communal or other character 
if they are located in a small area are always more bitter than if 
Dey are spread over the whole of the country, JT am therefore 
making out a plea that this question should he dispassionately 
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examined in the light of all the material which is available on this 
Heh Co That finishes the third question relating to the present 


Reference has been made to the question of the age limit. I 
think the age limit can very safely be raised to 65. I am aware 
of many cases where very qualified and eminent Judges have been 
lost to the High Court owing to the rule that they have to retire 
at 60. I know that, in the climate of India, somnolent habits 
may be induced after 60 on the part of people who sit on the bench, 
but I think those are exce Biel cases’ On the whole, I think the 
age can certainly be raised to 65. T think 70 would be a little too 
old. I suggert 65 years of age for compulsory retirement from the 
Supreme Court. 


Then there is only one point I would like to touch upon before 
I finish this part. That is the point which was raised by Mr. 
Zafrullah Khan. It is a very important question about which I 
have some difficulties. He ‘said that matters, however small, 
in which question of a law being ultra vires are rai 
in the lowest Court, should be taken at once to the higher Court 
without passing through the intermediate stage. I have some diffi- 
culty about accepting this principle. The difficulty which I feel 
is this. At this stage, the plea which is raised of ultra vires can 
only be accepted on the pleadings, because it cannot be gone into. 
If the Court has no jurisdiction to hear that particular case, you 
cannot give it jurisdiction by consent. Therefore you have got to 
take the plea on the state of the pleadings as they are disclosed 
at that stage. I have some experience of such pleas, because in 
Bombay we have legislation which bars, either completely or in a 
modified way, the jurisdiction of Municipal Courts. It just occurs 
to me to mention one instance. We have an Act in India which 
deals with cases in which ms sto a are parties. An agricul- 
tourist is defined as a man who earns his living by agriculture, or 
whose agricultural income is more than his ge A Bi income, 
Such cases cannot be tried in the ordinary way by the High Court. 
I know it is a wholesome provision, but very often it leads to dila- 
tory tactics; becatse, if a suitor is not able to pay, all he has 
to do is to advise his Counsel to put in his written statement a 
lea that this Court has no jurisdiction to try the case because the 
defendant is an agriculturist. Owing to the fact that the Court 
is unable, at that stage, to go into the merits of the case, the result 
very often is that it holds up the litigation. The difficulty is that, 
at this stage, you cannot go into the full merits of such a conten- 
tion; you have got to take it from the pleadings or on a certain 
amount of primd facie evidence in the case. erefore, I believe 
that the result of the suggestion made by Mr. Zafrullah Khan 
would be that, in the hands of unscrupulous clients, and unscrupul- 
ous Counsel too, it would be used as a dilatory device for postponi 
the final day of judgment. I submit, in that case, the propos 
made by Sir Tej Bahadur Sapru is sounder, namely, that a case 
may be stated for the consideration of the highest tribunal, and 


770 


then the highest tribunal may he called upon to deliver its opinion 
on the reference. That, I think, would be a far more useful way 
of dealing with this difficulty. Secondly, Sir, the proposal made 
by Mr. Zafrullah Khan only saves one Court. His proposal was 
that, instead of the Munsiff or the lowest subordinate Judge trying 
the case, it should be tried by the District Court. Well, that 
‘only saves one Court, because the immediate Court higher than the 
Munsiff would be the District Court, 


Mr. Zafrullah Khan: And also the single Judge hearing in 
the High Court; it would save that appeal. 


Mr. Jayakar: I am in complete agreement with that part of 
your proposal. I am dealing now with the other one, Therefore, 
I think, if you really want to save unnecessary litigation and 
time, the better plan would be to have some provision under which 
a case may be stated and brought up before the hichest tribunal 
faimeltiniely: Of course, that will also lead to dilatory tactics ; 
but that is unavoidable to a certain extent. As you pointed out, 
Sir, another difficulty is that the determination of this question 
may depend upon facts. Some Court has to ascertain the facts 
upon which very often will depend the pent of ultra vires or any- 
thing that arises of that nature. Therefore, my submission is that 
the proposal made by Sir Tej Bahadur Sapru is more acceptable. 


One point, I understand, caused considerah 
in my speech of yesterday. I was told that I 
as regards the jurisdiction of the Privy Council in non-federal 
matters. Well, what I wish to say—I do not know whether I was 
tlear yesterday—is that I am quite aware that it is desirable to 
give to the Federal Court, in non-federal matters, an appellate 
jurisdiction, My point was this, that if the States could to-day 
play up and cs Sh to the exercise of such a jurisdiction over their 
courts, in non-federal matters, by the Federa Court, I would have 
no objection at all; in fact, I would begin, as T said yesterday, 
by giving to the Federal Legislature power in the constitu, 
tion to invest the Federal Court with 


appellate character 
in non-federal matters. All that I wished to int out was 


that, until the States have made up their minds to agree to 
this right of appeal being given to the Federal Court in non-federal 
matters, the possibility is that the Court will confin 
character only to British India; and my point was that the result 
of that will be that your Federal Court will split into two sections, 
which will gradually go on drifting from each other. You will 
develop one side of it which is a purely appellate court dealing 
with British India, and the other of a federal character. Neces. 
sarily the group of questions which come up before the Supreme 
Court—namely, the appellate part of it deali g with non-federal 
questions from British India—will absorb more and more atten- 
tion and will become more and more popular: and my fear is that 
it will swamp, in certain cases, the federal part of that Court, 
But if to-day the States could be induced in some way to come up 
and give this appellate jurisdiction to the Federal ‘ourt in on 


le misapprehension 
was not quite clear 


e its appellate 
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federal matters, I am entirely in agreement with the proposal that 
we should give to this Federal Court another side—namely, the 
Supreme Court side dealing with appellate questions from all India, 
from all the Provincial and State Tits, in connection with non- 
federal appeals. 

There is one more point, with which I shall conclude, Sir, and 
that is as i ap the criminal jurisdiction of an appellate charac- 
ter. I think I omitted to mention that point; and my opinion 
there is that in all criminal cases there should be an appeal to the 
Federal Court under some provision which may be made moe 
to what you used to call in your country “‘ Crown cases reservec ae 
by a kind of certificate given either by the High Court or b the 
Advocate-General or the Attorney-General (we call him the hae: 
cate-General in our country); and in all cases where the Court or 
Advocate-General is of opinion that a point of sufficient importance 
arises, such cases may be heard in appeal by the Federal Court 
in criminal jurisdiction, Of course, my acquaintance with the 
Crown cases reserved is somewhat old; I have not refreshed my 
knowledge of that subject since my student days; but some proce- 
dure Soa ae to that might be provided for, and in those cases 
where the High Court or Advocate-General certifies that cases are 
fit to be tried in appeal by the Federal Court, such cases might be 
tried by that Court. 

T have nothing more to say. . 

Chairman: With regard to Crown cases reserved, they are very 
seldom reserved now-a-days since the passing of our Criminal 
Appeal Act, although there is still power to do so. The Criminal 
Appeal Act gives the same sort of power now that the Crown cases 
reserved had. But there is only one point in addition to what you 
have said. In addition to the Advocate-General—that is the 
Attorney-General—the Judge who is trying the case can state a 
case for criminal appeal. I have done it myself four or five times. 

Mr. Jayakar: That may be done. 

Mr. Jinnah: Sir, the question which we have to approach 1s 
one which must he apy ed from a very different point of view 
than it has been in the past. I do not think it is going to help us 
very much to examine this question in the light of various enquiries 
that have been made in the past, for the simple reason that we 
are proceeding now on the basis of all-India Federation. As you 
know, so far as we have proceeded, it still remains a little sketchy, 
and whether it is going to materialise or not is still an open ques- 
tion; but if you look at it on the hypothesis of the all-India 
Federation, so far as we have proceeded, then we are face to face 
with three questions. The first is, so far as the federal matters are 
concerned, should those matters vest in the Federal Court? Now, 
T will not take up the time of this Committee with this question 
—namely, that any question that relates to the Federal Constitu- 
tion or arises out of the Federal Constitution should vest in the 
Federal Court—and I shall categorically answer the questionnaire 
on those points. But there is a difficulty that presents itself to 
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te when you come to discuss the vesting of the jurisdiction in the 
Federal Court with regard to federal laws. When we talk of 
federal laws, it is somewhat difficult to understand what are the 
federal laws so far as we have proceeded with the federal subjects. 
1 find here in front of me a list—it is a pretty long list—where 
the cases will arise. Take, for instance, the railways. Any laws 
affecting the railways or any offences or any civil cases arising with 
regard to transactions in the transport system, and so on—I have 
pot a very jong list in front of me—will all those cases be federal 
awe or not 


Chairman: Might I just ask ah a question? What is your 
practice in India with regard to through rates on railways? For 
instance, supposing a trader wants a through rate—I am not so 
familiar with the pevie railways as I am with the English—a 
through rate, we will say, from town A to town B, which goes over 
three different systems of railways. Is there any tribunal that 
he can go to which will enable him to get a through rate, or will 
enable him to say that the through rate which they charge is 
excessive? 


Mr. Jinnah: No, there is no tribunal that he eould go to. It 
is purely an administrative matter. 


_ Sir Tej Bahadur Sapru: No, there is the Railway Rates 
Tribunal. 


Mr. Iyengar: That is an advisory body. 


Mr. Jinnah; It is not a tribunal at all. There is no tribunal. 
That is entirely an administrative matter. You have got to deal 
with the Railway Companies. There is no en uiry about it. There 
is no evidence. There is no rate ascertained at all. Tt is really 
a matter of business transaction pure and simple. There is no 
tribunal of a judicial character. 


But that was not what I was thinking of. Take, for instance, 
offences under the Railway Act. TI send any, Rood from Bombay to 
Calcutta, and my goods are damaged. ell, I have a remedy 
against the Railway Company. I file a suit under the Railway 
Act. Well, that is federal law. Wot only that, but we have not 

et ascertained what will happen to the other laws, such as the 
Transfer of Property Act, the Civil Procedure Code, and numerous 
Statutes which are all-India Statutes. What will happen to those 
Statutes? Where will you go with regard to those cases? Which 
Court will you go to? Take, for instance, the criminal law. the 
Penal Code and many criminal Statutes, Where will you po with 
your all-India Statutes? Therefore, it seems to me. Sir, that it has 
een assumed all along that the Federal Court wil] be vested with 
jurisdiction, not only relating to the constitution or matters or 
ee arising out of the constitution, but also relating to federal 
awe. 


Sir Maneckjee Dadabhoy: If they are not federal Statute 
will not the ordinary Court have jurisdiction ? _ 
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Mr, Jinnah: Yes; but it is assumed—lI took it trum the open- 
ing h of Sir Muhammad Shafi, and you have proceeded on 
this basis—that the Federal Court must be vested first with the 
jurisdiction to deal with matters relating to the constitution and 
matters arising out of the constitution; the Federal Court should 
-have exclusive appellate jurisdiction with regard to all federal laws; 
further, that the epederal Court should take the place of the Privy 
Council, except that the ee Council should have the privilege of 
granting special leave, and, lastly, that it also should assume cri- 
minal jurisdiction. What I was pointing out was this. We must try 
to separate these four points. thay no difficulty in understand- 
ing this irt, that the Federal Court must be vested with jurisdic- 
tion to deal with matters relating to the constitution and arising 
out of the constitution; but when you come to vest your Federal 
Court with a jurisdiction with regard to federal laws, then it pre- 
sents to me an enormous difficulty. Further, apart from the diff- 
culty I have mentioned, are the Indian Princes and the States 
agreeable, so far as their States are concerned, that, for any ques- 
tions relating to federal laws which may arise, the Federal Court 
should be the Supreme Court? I say that you will have very nearly 
50 per cent. of cases which will arise out of federal laws. 


Then, I do not see what you are going to do with the other laws. 
So far we have been trying to classify them as Central subjects. 
What will you do with them? Then. we go a hitle further. 
Another difficulty presents itself to me, namely, that when your 
Federal Legislature is set up—and we will take it that the Civil 
Procedure Code is not Federal law so far as we have proceeded in 
classifying the subjects—supposing your Federal Legislature, when 
it is set up, makes an amendment in the Civil Provatiie Code, will 
it become federal law? 


Sir fej Bahadur Sapru: It all depends on what you mean by 
federal law. What do you mean by dederal law? 


Mr. Jinnah: That is what I want to know from you, because 
you said that federal laws must be vested in the Federal Court. 


Mr. Jayakar: Appellate jurisdiction. 


Mr. Jinnah: Yes, of course; it cannot be original jurisdiction, 
What do you mean by federal laws? That is what I am trying 
to examine. There are certain laws, as you have classified them 
now, under the heading of federal subjects. There is no question 
that they ara federal laws, I find this difficulty. What will 
happen when your Federal Legislature is set up and undertakes 
an amendment of that particular Statute? Take the Transfer of 


Property Act. Take the Civil Procedure Code. 
Sir Tej Bahadur Sapru: That will not be federal law. 
Mr. Jinnah: Where will it be? 


Sir Tej Bahadur Sapru: Under a Central subject—unless you 
abolish the distinction between Central and Federal, 
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Mr. Jinnah: It seems to me, if you are putting the subjects. 
in this difficult position, that you are leaving out a large pony of 
cases which will arise out of these various Statutes which you have 
called Central laws or Central subjects, and with regard to which. 
the final Court of Appeal in India would be the High Court or 
High Courts, and the appeal would lie to the Privy Council. 

Sir Yej Bahadur Sapru: No, no, 

Mr. Jinnah: Where will it go? 


Sir ej Bahadur Sapru: It will go to the Supreme Court, in: 
the exercise of its jurisdiction on non-federal matters. 


Mr. Jinnah: I am talking of non-federal matters. 

Str fej Bahadur Sapru: So am I. 

Mr. Jinnah : Where will it go? 

Sir Tej Bahadur Sapru: To the same Court on the Supreme 
Court side—the non-federal side. 


Mr. Jinnah: In that case, you want to vest your Federal Court 
with jurisdiction with regard to the constitution, federal laws, and 
appeal against the High Courts, in the place of the Privy Council ? 

Sir Tej Bahadur Sapru: That was the suggestion, 

Mr. Jinnah: And criminal appeals? 

Sir Tej Bahadur Sapru: In a very modified manner. 

itr. Jinnah: Tt seems to me, then, that you at once create this 
difficulty. What about the cost? Who is going to pay the cost? 
There are certain Units, such as the Indian States—they are not 
gomg to submit to the appellate jurisdiction of your Federal 
Court qua matters other than those arising out of the constitution 
or federal laws. That is the first point. If you say the costs are 
to be bprireoned, remember that it will be a very big Court. It 
will not be a small Court. It will be a very expensive Court and 
the question of cost will arise, 


Sir Maneckjee Dadabhoy: The cost of maintenance of the 
Court? 


_Mr. Jinnah: Yes. The next question is this. Is it really not 
a difficult thing to work, when you have a Federal Appellate Court, 
having the jurisdiction that you suggest, to which one third of 
India does not submit? It seems to me that it is bristling with 
difficulties, Personally, I have no hesitation in saying that I have 
always been a supporter of the Supreme Court, and I have always 
maintained that it is high time that we had a Supreme Court in 
British India. The question has been debated more than once 
since 1921, and even hefore that it was discussed, and we pressed 
in the Legislature more than once that a Supreme Court should be 
established ; hut then we were contemplating a very different state 
ot cage sol ht oe sontamy our attention only to British 

ia, and the question did not present itself in that diffi ul 

whieh it now beaks ls wae 
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My suggestion, therefore, is this. You have civen us a 
conundrum, and that conundrum is to try to materialise an all 
India Federation. This is a corollary of that conundrum, and 
therefore my suggestion is this. You may be startled when I say 
that you have to divide this thing into three parts, and keep them 
separate. I would s that we should start with the Federal 
Court on the hypothesis that we have solved this conundrum of all- 
India Federation, and confine ourselves to giving jurisdiction to 
the Federal Court only in matters relating to the constitution and 
arising out of the constitution. The personnel of the Court will be 
qualified in those constitutional matters as constitutional lawyers, 
because the questions dealt with will arise, as we have contemplated, 
between the Federation and the Units and between the Units inter 
se. Further, I maintain, Sir, that it should be open to any subject, 
if his right is invaded or attacked—relating to the constitution, of 
course, or arising out of the constitution—to go to the Federal 
Court direct. 

Here I might mention the subject which was discussed with 
regard to the invasion of the rights of any interests or of any com- 
munity or of any class—relating, of course, to the constitution or 
nie 3 out of the constitution, he constitution will he a Statute ; 
and if any right is invaded or attacked or infringed by anybody, 
it should be open to the subject to go to the Federal Court. 

Chairman: You would include in that, I suppose, any case 
where there was a commercial or religious discrimination ? 

Mr. Jinnah: Yes; and here I would observe that I do not think 
any useful purpose would be served by getting an agency to refer 
the matter to the Federal Court. if my right is invaded or 
infringed, I would suggest—the suggestion has already been 
made, and I have no special objection to that at all—that if two- 
thirds of the members Nalcustae to that interest or class or com- 
munity object, then that measure ought to be suspended forth- 
with; and it would then be open to one or two persons belonging 
to that class or community or interest at once to file a suit, and a 
limit of a month or two months could be fixed for that purpose. 
Let any subject who is affected file a representative suit, and let 
that question be decided by the Federal Court forthwith. 


Mv, Jayakar: Even before the Bill has become an Act? 


Mr. Jinnah: Yes. 

Mr. Iyengar: You would file a suit—what for? 

Mr. Jinnah: That is ultra vires. 

Mr. Iyengar: How can it be ultra vires before it has become an 
Act? 

Mr. Jinnah; Tf a Bill is introduced, and if a member of any 
community says that it violates the fundamental principles of the 
constitution, and therefore it should not be proceeded with, what is 
the position? For instance, a Bill may be against a religious 
usage or religious practice, or infringe somebody's religion. The 
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Bill is introduced. The particular class affected object to the Bill 
on the ground that it infringes their religion or religious practice or 
usage, and that therefore the Legislature has no power to enact 
this measure. Now, do you want to wait until the Bill becomes 
an Act? Isay ‘‘ No”. Then, it is suggested that somebody else 
should be constituted the agency to make a reference to the Court. 
I say ‘No’. It is my right, and my right is going to be 
infringed or invaded. I say that Bill is bad ab initio, because it 
infringes fundamental rights, and I say that Bill ought to be 
suspended ; but, in order to show that the objection is not a frivolous 
one, you can ask for a majority of two-thirds of the community 
affected. That gives you evidence that serious objection is taken 
- to it and the objection is not merely a frivolous one. 

Mr. Iyengar: But that may be a political vote, and not a vote 
on the merits, 


Mr. Jinnah: It may be anything. You will never get perfec- 
tion, and you are now asking for perfection. I say that if two- 
thirds of the members of a community in the Leeilate seriously 
in their representative capacity, assert that this Bill infringes their 
religion or their religious usage, then that is a bond fide objection, 
and I am satisfied; and, that being so, I say that that Bill ought 
to be ere ted in order to give them an opportunity to test the 
question before the highest tribunal. You can say that, within 
two months or three months, if you like. 


Mr. Jayakar: But the trouble may be unnecessary, because the 
Legislature may not pass that Bill. 

Dr. Ambedkar: Or it may emerge in a form to which there is 
no objection. 

Mr. Jinnah: Pardon me, Mr. Jayakar, in that case the Govern- 
ment of the day, when the objection is raised, will probably try 
their very best to meet the objection. This is when everything has 
failed. You have been in the Legislature, and we know something 
also of the ways of Governments. The Government do not allow 
an impasse to arise unless there is no other course left open to them, 
Tf you were the Prime Minister and that objection was raised, your 
Government would try to meet that objection. ; 


Sir Te; Bahadur Sapru;: At what stage, therefore, will you give 
this right against an offending Bill? After the Government has 
tried all measures? 

Mr. Jinnah: At the stage when the Government decided t 
proceed with that Bill. ee 
Mr, Iyengar: Suppose a two-thirds majority of a community, 
though it may be a minority community, is determined to obstruct 
all Government measures, and in every case obstructs Bills in this 
way, alleging that they raise communal or religious issues, what 
happens? ‘ | 
Mr. Jinnah: You are attributing to people intentions. . . . 
Mr. Iyengar: I think I am attributing political strategy. 
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Mr. Jinnah: Ti you think that people are so wicked, you had 
better retire from making any constitution. 

Mr. Iyengar: You and I obstructed financial Bills, you know. 

Mr. Jinnah: Excuse me; I did not. You did. 

Mr. Iyengar: You voted against supplies. 

Mr. Jinnah: I did not. | 

Mr. Iyengar: You did. 


Chairman: Let us let bygones be by gones. We are legislating 
for the future. 

Mr. Jinnah: I think Mr. Iyengar has got a_night-mare. 
Because he has done nothing else but obstruct in the Legislature— 
and he always did that because that was his policy—therefore he 
cannot get over the idea that everybody else would do the same 
thing, Tet us hope that, in your future constitution, people will 
be responsible people, that people will not, merely for the sake of 
opposition, raise difficulties. If that is the spirit in which you are 
going to work, then, of course, no constitution will work however 
perfect you make it. 

Sir Tej Bahadur Sapru: Mr. Jinnah, will you just permit me 
to call your attention to one thing? Perhaps you might express 
your opinion on the procedure which was followed in India itself, 
when the Supreme Court existed, of registering the Statutes of 
the Governor-General in the Supreme Court. Would not that 
practice be better? In the time of the East India Company, when 
the Supreme Court existed, the Statutes passed by the Governor- 
General were registered. 

Mr. Iyengar: For a few years. o 


Sir Tej Bahadur Sapru: They were registered in the Supreme 
Court, and unless they were registered they were not of any binding 
OPrce. 


Mr. Jinnah; IT am assuming now that people will not raise any 
factious, frivolous objections. I am now assuming that you have 
ot two-thirds of the members of a community or class who really 
eel that a particular Bill infringes their rights. When I say 
rights, I mean a limited kind of rights—I do not mean every mght 
zs do not mean every Hill. If there is going to be a frivolous 
objection, Mr, Iyengar, supposing you bring in a Transfer of Pro- 
perty Aci amendment, and if you think that the Hindus will rise 
in a body and say it is going to affect their religion, as they did 
in the last Legislature— 

Mr, Iyengar: Many pions of legislation were treated as com- 
munal in the last Legislative Assembly. 

Mr. Jinnah; T am just giving you the answer. Supposing the 
Hindus in a Bedy— two thine of them—say it affects their religion, 
I am prepared, if I have anything to do with it, to say to them : 
Very well, I accept your two-thirds majority; it is sufficient for 
me. What is going to hoppen? Under the Statute, you have got 
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one month within which you can file the suit and get the decision 
of the tribunal. Whatever that decision is, of course it will be 
followed. Supposing a few months are lost, it is only a peo 
of a few mouths, not a question of years or centuries. I think 

ou are young enough aid woe will be able to pass many measures 
if you are there. However, it really comes to this. y allow 
the measure to proceed further and become law, and then start 
the ball rolling? The only difference is, are you going to start 
the ball rolling after or before? It cannot be urged that there 
will be a great deal of waste of time, because, as I say, you must 
fix a limit. The suit must be filed, say, within one month. After 
all, your Supreme Court, if you are going to follow the suggest ions 
vhich I make, should be vested only with the jurisdiction arising 
out of or relating to the constitution. It will not he so over- 
worked, and therefore the cases can be expeditiously disposed of. 
I say that seems to me the only satisfactory method. I will finish 
with that, I do not want to take up more time. 


Mr. Joshi: You propose to give this right of appeal to two- 
thirds of the members? os 


Mr. Jinnah: Tt is not a right of appeal; it is a right of exelu- 
sive jurisdiction. : 

Mr. Joshi: Vo iwo-thirds of the members of the community ? 
Do you wish to confine this right to religious communities, or would 
vou extend it also to economic communities? 


Mr. Jinnah: 1 said that if there is any measure which infringes 
any provision of the constitution—which includes fundamental 
rights and many other things—if it infringes any provision of the 
constitution which affects any subject or any community or any 
class, and if an objection is raised, by at least a majority of two- 
thirds, that it affects their particular right under the constitution, 
that measure ought to be suspended, and within one month that 
party or a member of that party or community should be entitled 
to file an action. 


Mr. Joshi: Now I will give you an instance. I will tell you 
what point I am making. Supposing the fundamental rights 
define that there shall be no discrimination against classes—that 
no legislation which discriminates between classes shall be passed, 
or no legislation which discriminates against sex should be passed. 
Now, if a Bill introduces some clause which discriminates between 
sexes or between economic classes, those classes may not be repre- 
sented in the Legislature. Under those circumstances, do you 
provide any measure? 


‘Mr. Jinnah: IT said ** Yes ’’. In that case, when the measure 
is ; 

Mr. Joshi: No. in the Bill form, when the measure is in the 
form of a Bill. 


Mr. Jinnah: If there is nobody to raise the objecti 
how can you decide it? ‘ e objection, then 
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Mr. Joshi: Yes, but what protection do you propose to give 
them? 
- Mr. Jinnah: The protection I propose to give those who are not 
there to raise the objection is the pickin that you have as a 
matter of right to iRalleniee that Statute in a Court of Law as 
infringing your rights. ) , 

Sir Maneckjee Dadabhoy: But, in case of discriminatory legis- 
lation, would yen ‘not allow that right to be given to other members 
wh are not of the same class? 

Mr. Joshi: Why not, therefore, give that right to anyone 
affected? There may be a discrimination against women and there 
may not be women members. Why not, therefore, give the right 
to anyone whose interests are affected ? 

Mr. Jayakar: That would mean that one person could block 
legislation. 

Mr. Joshi: No; if the class which is affected is not represented 
in the Legislature, you must provide for their protection. 

Mr. Jayakar: After it becomes an Act, 

Mr. Joshi: Why give greater facilities to these classes which 
are represented in the Legislature? 

Dr. Ambedkar: They will have a double remedy, because they 
will have the remedy of blocking the Bill as such. 2 

Mr. Joshi: They will have the remedy of being represented in 
the Legislature and blocking legislation, and you give them a 
further right; but to those people who are not represented in the 
Legislature, you give practically no remedy. 

Mr. Jayakar: There must be a two-thirds majority. Therefore, 
ex-hypothesi it can only apply to those interests which have got a 
group in the Legislature. . 

Mr. Joshi: My point is that, as Mr. Jinnah is proposing to 
give certain protection to those classes which will be represented 
in the pee es whether he proposes to give to those classes 
which require greater protection a similar power to block Bills 
when their interests are affected. 

Mr. Jayakar: If you give similar protection to those classes, 1% 
must come to this, that one or two members of the Legislature may 
be able to block a Bill. 

Mr. Joshi: I am not thinking of one or two members. There 
may be a class for which there may be no member, and then any 
one man should be able to act. 

Sardar Ujjal Singh: What classes have you in mind? 

Mr. Joshi: I have in mind women and workers. They may not 
get elected; and how can you define a worker? How will you define 
a member as-belonging to the working class unless there is a special 
constituency for the workers? Any member who gets in for a 
general constituency cannot be defined as a worker. A member 
can be defined according to his religion, as a Hindu, a Mussalman 
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and so on, but you cannot define a member as a working-class 
member unles there is a special representation for the workers. 

_ Sardar Ujjal Singh: Labour would be represented in every, 
constituency. 

Mr, Joshi: Labour would be represented through general consti- 
tuencies, but such a member need not necessarily be a worker. I 
am therefore asking whether those people who require greater 
protection should not have the same power to block Bills as those 
classes of people who will be better represented will have. In my 
judgment, those classes require better protection. 

Chairman: Are you suggesting that a Trade Union should have 
the right to block a Bill?» 

Mr. Joshi: Yea, Sir. My point is that those classes which 
require ter protection should have those rights before those 
classes which are represented in the Legislature, 

Dr. Ambedkar: There is just one more thing I should hike to ask 
you. After this procedure is over—I mean, a two-thirds majority 
raising an objection, and one or two members going to a Court of 
law to see whether it infringes any religious practice, and the High 
Court or the Federal Court gives the decetan that it does not, and 
the Bill is proceeded with and becomes an Act—would you there- 
after agree to a right for any single individual member, whose 
religiovs practice or liberty was affected, to come in and challenge 
our Act and say it was ultra wires? 


Mr. Jinnah: No, it would be res judicata. The question is 
decided. It went to the Court, and the Court held that the Bill was 
not wltra vires. Therefore it is res judicata, You cannot go on 
litigating. 

Mr. Jayakar: The subject matter is different. One was a Bill 
and the other would be an Act. 

Mr. Jinnah: Mr. Javakar, I think, if you were a Judge of the 
Supreme Court, you would dismiss that suit in five minutes. 

Mr. Jayakar: T do not know. 


Dr. Ambedkar: Members would take an objection in the form 
in which it is. Would the members of the community, who were 
not in the Legislative Council, have the right to go to law? 

Mr. Jinnah: Oh, yes, if no objection is taken. If they are all 
sleeping and the Bill becomes law, if it is ultra vires, it is still 
ultra vires: and you can go to the Court and have it declared 
ultra vires. 

Mr. Joshi: They get less jurisdiction. 

Mr. Jinnah: T was answering Dr. Ambedkar’s question. ‘As io 
your question, Mr. Joshi, T think it is impossible to meet you. That 
is all T can say. 


Then, Sir, I said that therefore I would confine the jurisdiction 
of the Federal Court only to those matters which related to the 
constitution and those matters which arise out of the constitution: 
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but I have a greater ambition than that, and I do not stop at that. 
I most respectfully make my submission to this Committee to consi- 
der the other two questions separately—that is the appellate civil 
jurisdiction and the criminal jurisdiction. I said that, if you 
separate your Federal Court, and if you will, in making the 
appointments, select the personnel of that Court which will be 
specially qualified in matters arising out of the constitution, you 
will then, I think, set up a Court which will be the most desirable 
Court. We know, Sir, that this is an age of specialists. In India 
we have not yet risen to that height. You will be surprised to hear 
—and I think my friends here will bear me out—that in India, 
in the morning, you are arguing a complicated question of Hindu 
law, and, in the afternoon, you are dealing with a case of light 
and air and easements, and perhaps the next day you are dealing 
with a case of a commercial kind, and a third day, perhaps, you are 
dealing with a divorce action, and a fourth day you are dealing with 
an admiralty action. 

Chairman; Have you not specialised people for admiralty work, 
say, and special people for divorce? 


_ Mr. Jinnah: No. Of course, our system is different. You have 
here in this country people that specialise. You have got the 
Chancery Division, you have got the King’s Bench Division, 
Provate Admiralty, Divorce and so on. You have got a special 
Bar for special laws. 

Chairman : Yes—patents, railways and so on. 

Mr. Jinnah: Patents and Income-tax and criminal law—various 
matters in which the Counsel are specialised. Therefore, what I 
was suggesting was this, that we should not lose sight of the fact 
that there is a very strong feeling in India for a Court of appellate 
jurisdiction which should take the place of the Privy Council—a 
very strong feeling—and that Court must come, and must be consti- 
tuted. But constitute that Court, again, proceeding on the lines 
of specialisation. There we want men well versed in civil laws— 
the general civil laws—and you will therefore have to constitute 
that Court having regard to its requirements. I would suggest 
that you should have a Supreme Court having appellate jurisdiction 
over the Provincial High Courts. In other words, in one sentence, 
that Court should take the place of the Privy Council—namely, 
the appeals should lie under the same terms and conditions as the 
appeals lie now to the Privy Council from the various High Courts 
in India. It would not make any difference in the way of number 
or expenses, because, if you are going to jumble up everything in 
one Court, the work has got to be done, and you require a number 
of men to do the work—so whether you separate or whether you 
jumble up, I do not think you will save in cost or in the number of 
Judges. Therefore, I say, let us develop the idea of a separate 
Supreme Court having the same jurisdiction as the Privy Council 
has now, and, in the course of time, that Supreme Court may 
succeed in attracting the attention of the Indian States, and, in 
course of time—I hope sooner than many people think—many of 
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the Indian States may think it desirable that the appeals from 
their High Courts should be allowed to be filed before that Supreme 
Court. At present it can only be confined to British India, unless, 
‘of course, the States are willing to come in. Personally, I should 
welcome them if they were willing to come in; but, as far as I can 
see from the speeches that were made on behalf of the Indian States, 
they are not prepared to surrender their Courts to any Appeal 
Court in matters other than those affecting the federal constitution 
and the federal law. I say that, therefore, if you constitute the 
Supreme Court, it should be vested with the jurisdiction to deal 
with federal laws—not the constitution but federal laws—and have 
the civil appellate jurisdiction over the British India High Court. 


Str Maneckjee Dadabhoy: What about Mr. Jayakar’s argument 
yesterday, that you cannot take away the right of an individual 
to appeal to the Privy Council? You want a man to go to the 
Supreme Court. Mr. Jayakar argued yesterday that the right to 
appeal to the Privy Council, which every individual has, cannot be 
taken away by any Statute or anything. He possesses that right. 

* Mr. Jinnah: Mr. Joayakar was quite right. 


Sir Maneckjee Dadabhoy: 1 therefore want to understand your 
argument. 

Mr. Jinnah: You are anticipating me; I was coming to that. 
Mr. Jayakar was quite right. When you have established your 
Supreme Court, tbe as I am trying to put before you, it will have 
the jurisdiction that the Privy Council has now; but it has nothing 
to do with the Prerogative of the Crown, you see, which it enjoys 
through the Privy Council or the Judicial Committee, to rive special 
leave of appeal—that is to say, if your Supreme Court has decided 
the matter. If you want to go further, you con only do so, provided 
it gives a certificate to go to the Privy Council. If it refuses to 
give a certificate, nevertheless you cannot take away the Prerogative 
of the Crown to grant special leave in any given case, 


Mr, Joshi: Will not a parliamentary Statute do that? 

Mr. Jinnah: Yes. You can do anything by Statute, except 
bring about complete equality. Tam not, therefore, suggesting at 
present that that Prerogative of the Crown should be taken away. 
At present I think it is desirable, 


_ To proceed now to the third point, with regard to criminal 
jurisdiction, I firmly believe that in India we must have a regular 
criminal Court of Appeal, just as you have in England. Until 
we have that, I do not think we shall be able to satisfy the wants of 
India. This sort of compromise ion—namely, that in certain 
matters, when there is an error of law or something like that, you 
may go to the Supreme Court—I am afraid is not going to help 
us very much, because, as far as my experience goes in criminal 
cases, questions of law or of error are very few indeed. Generally. 
in criminal cases it is a question of fact and of appreciating evi- 
dence. There are many cases where I think the necessity of a 
criminal Court of Appeal is beyond doubt—just as you have here 
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4 criminal Court of Appeal which is not confined merely to questions 
of law or of errors or grave irregularities. I feel that India must 

ave a criminal Court of Appeal, It is a question which eee 
very close examination. I quite agree with Mr. Zafrullah Khan 
that there is always an appeal to the Divisional Bench, but it is 
not always satisfactory. I think there ought to be a criminal Court 
of Appeal which will give more confidence to the people than does 
‘our present position. Let me tell you, Sir, that if there is anythin 
in India which is the greatest bulwark of the Government, it is 
the criminal and civil administration of justice. I think myself 

at this is a question which requires very close examination. 
Therefore, I would say: let your Federal Court, so far as we have 
proceeded, confine itself only to, that jurisdiction which I have 
mentioned; have your Supreme Court, and give it appellate juris- 
diction and make it take the place of the Privy Council; and have 
your criminal Court of Appeal. 


Tt was said that litigation will increase, and it was asked how 
many Judges will be required, and so on. It was stated that 
lawyers demand very heavy fees, and so forth. I think the members 
of this Committee do not cuite realise that they are not dealing with 
Australia or with Canada. In Australia you have a population 
of four millions, and in Canada you have a population of ten or 
eleven millions. It does not seem to be realised that, when we are 
talking of India, we are talking of a country as big as Europe. 


Supposi you were to have one Federal Court for the whole of 
Euro ok 7 


aving jurisdiction vested in it of all the federal laws, 
all + ie sonalittions. civil appellate jurisdiction and criminal 
jurisdiction—how many Judges would you require? It is no use, 
therefore, saying that you will require so many J udges, because 
that depends upon the size of the country and upon the require- 
ments of the country. In India you have a vast continent. That 
18 the reason why I say that in India it is more essential, just as 
in the United States of America, which is the nearest example I 
Can give—there the Federal Court is vested with jurisdiction with 
regard to certain specified matters, particularly the constitution ; 
and it has no appellate jurisdiction over the Courts of the States. 
The country is too vast. Therefore, I say that all these arguments 
about the cost and the increase in the number of J udges, and about 
litigation going up by leaps and bounds, are not convincing. With 
regard to the argument that litigation will increase if there is a 
Court nearer at hand, I am inclined to agree with that, No doubt 
there is difficulty in the way of litigants to-day in coming to the 
Privy Council, not only on the ground of excessive cost, but on 
the ground of the time it takes in getting instructions and on the 
grounds of the delay which is involved and also the inconvenience 
which is involved. To give one example, very recently a matter 
! to be considered here. Certain papers were not available. and 
it could not be definitely decided what steps should be taken until 
hose papers were available. What does one have to do in such a 
caseP You have to write to the clients somewhere in a remote 
corner of India—say Madras. : 
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A Member: Madras is not a remote corner of India. 

Mr. Jinnah: I took Madras because it is a four-day journey 
from Bombay to some parts of Madras, and it takes fourteen days 
from London to Bombay. That means eighteen days altogether. 
Then, when the people get the letter we must allow them some 
time in which to reply; and by the time you get the papers, two 
and a half or three months have gone. It is not, therefore, merely 
a question of cost, but of time, delay, and inconvenience. There is 
not the slightest doubt about that. Above all, Sir, I cannot under- 
stand why India should not aspire to its own Supreme Court, 
Why should India be the only exception that is permanently tied 
down to the Privy Council here? Other Dominions have got it. 
There can, therefore, be no question as to the necessity and as to 
the justice of this; and accordingly I say that we should have a 
Supreme Court. I am only prepared to agree to this separation 
in view of the idea of an all-India Federation, apart from which our 
task would have been much easier. 


! think, Sir, that I have done with the question of the Federal 
Court so far as your questionnaire is concerned, and I will, if T may, 
now categorically answer the questionnaire. 


The first question is :— 


** Should members of the Federal Court be appointed by 
the Crown and on what tenure? *’ : 


I say ‘‘yes,”” by the Crown, and during their good behaviour 

subject to the vote of the two Houses. I do not know exactly what 

** a case of proved misbehaviour ’’ means; I have not been able to 

understand it. I suppose the Legislature, when it passes its vote— 
the two Houses of the Legislature—will not give reasons why it is 

convinced of the misbehaviour. TI suppose the votes will be that 

they are dissatisfied; and I say that, on the vote of the two Houses. 

the Judges should be liable to be removed. 


The second question is :— 


“Should the Court have an original and an appellate 
jurisdiction, or only an appellate? ’’ 


My ‘suggestion is that this Federal Court should have only original 
jurisdiction in matters relating to and arising out of the constitu- 
tion, and a separate Court should be constituted, by the name of 
the Supreme Court, having appellate jurisdiction with regard to 
federal laws and appellate jurisdiction over the High Courts of 
the Provinces, hoping that the Indian States may, if not imme- 
diately, then in the course of time, come in, as will the Provinces 

T say also that there should be a separate criminal Court of Appeal 

I may qualify my statement here to this extent, that the Federal 
Court should be vested with jurisdiction relating to constitutional 
matters—matters arising out of the constitution and such other 
matters‘as may be specifically mentioned in the schedule. T mean 

there are the matters such as vou have referred to, Sir, in your 
memorandum. " 
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‘Lhe third question is :— 
““ Should the Court have an exclusive original jurisdiction, 
.g-, in the following matters? ’’ 
I have dealt with that; my proposition covers that. 
The fourth gestion I think my proposition has already coyered. 
The fifth question is: 
“‘ Should provision be made for special references by the 


Governor-General to the Court as under Section 4 of the 
Judicial Committee Act, 1833? ” 


I am not in favour of that, because I think the Courts are always 
reluctant to deal with abstract uestions, and I do not think any 
useful purpose would be at I think the Goyernor-Ge 
ought to rest content with such advice as he can get from his legal 
advisers, and act and exercise his powers, such as may be vested 
in him, instead of being allowed to refer abstract questions from 
time to time to a judicial tribunal. You will correct me, Sir, if 
I am wrong; but I think this power has been very seldom exercised 
in this country by the King. 


Chairman: That is right. 
Mr. Jinnah: It may have been exercised in those days for some 


special reason, and T am not acquainted with the history of it, as to 
how and why it was thought necessary; but I am not satisfied that 


we should follow that. 


The sixth question is: — 


* Should there be a right of appeal from the Federal 
rae the Privy Council as of right or by leave of the 
urt? ’’ 


I say “ only by leave of the Court,’’ and the right of the Crown to 
grant special leave of appeal should be preserved in all cases. 
The last question is :— 

** What provision should be made for the enforcement of 
the judgments of the Courts in the States and in the Provinces 
respectively ? ”’ 

‘On that question I will say this. In all disputes, so far as the 
Federal Government is concerned, and so far as the Units, whether 
they are States or whether they are Provinces, are concerned, we 
can only trust that, as all the asta hares agreed to the setting up 
of the Federal Court, in the ordinary course its decisions will be 
respected and carried out. think, as a matter of honour, they will 
be bound to respect them and to carry them out. If that is not 
possible in some cases however, and if, as Dr. Ambedkar pointed out, 
there is a conflict of a serious nature, which was so well illustrated 
by him, then T say that, so long as we proceed on the hypothesis 
that the defence of the Crown subjects lies ultimately with the 
Crown, the Crown must he in a position to enforce the decree or 
the warrant of the Federal Court. 
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I have now finished dealing with the questions which are more 
specifically before us, but many details have been raised and many 
extraneous matters have been introduced. ‘The first is the sugges- 
tion that the High Courts should be centralised and that the Central 
Government should have control over the internal administration . 
oi the High Courts. It seems to me that, when one talks of decen- 
tralisation, when one emphasises the view that the Provinces should 
be autonomous, it is at once suggested or suspected that there is 
some communal design behind it. I am firmly convinced, with 
great respect to my friends who do not agree with me, that if you 
talk of Federation and of making your Provinces really autonomous 
and self-contained, and if you are going to proceed on that principle, 
then I say that all these arguments that if a High Court is near the 
Provincial Government it will be influenced and it will be affected 
and there will be debates in the Legislature—all this is useless. 
Are your Provinces to be autonomoug Provinces? Are your Pro- 
vinees fit for responsible government? Are your Provinces going 
to manage the Governments and are they capable of managing the 
Governments? Will you not be able to produce men who will show 
a better character than you are describing here when you say this 
will happen and that will happen? Are not you arguing against 
your own case when you talk like that? I say I leave the High 
Court to my Provincial Government. He who pays the piper must 
call the tune. Your Provincial Government is to foot the bill, 
and some member sitting in Delhi or Simla, or wherever he may 
be, a member of the Central Government, is to dictate to the High 
Court as to internal administration. Sir, I know in the past various 
suggestions have been put forward. I want my friends to get out 
of this rut of centralisation, Centralisation has been the olicy— 
it has been the one definite line of the Government of tania tie 
very different reasons, for very different objects. Do not fall into 
that error. Get out of this centralisation, { know how the Reports 
have been made by various committees. The Simon Commission 
Report was brought into requisition to aid in support of this argu- 
ment. What does the Simon Commission Report say? Does it 
give you any responsibility at the Centre? What sort of constitu- 
ion does it ropose? Do get out of that rut. If you are thinking 
of your Federal Government under the Federal Constitution 
responsibility at the Centre with autonomous Provinces—then, T 
say, I have not yet heard any argument except this argument of 
holding out that our people are so wicked that if the High Court js 
responsible to the Provincial Government there will be such com. 
munal rancour, there will he so much intrigue and wickedness. that 
it is better to take away this High Court from that atmosphere and 

mt the High Court in an atmosphere a little more pure in the 
Bentes: That is the only argument. 

Then, Sir, there is the other question with regard to the J. 

Patent appeals and additional Judges being appointed, odes 
rovisions in the Government of India Act as to fixing the quota 
Tor the certain number of members of the Civil Se 


matters do not strictly arise out of this question which we age 
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resent discussing; but I am in general agreement with Sir Tey 
Baha dur Sapru. I quite agree with him that this practice of 
appointing additional Judges is not desirable. I remember, in 
my High Court, recently knocking against about half a dozen 
Judges, who had been on the Bench, roaming about in the corridors 
of the High Court with briefs in their hands. 


Sir Pej Bahadur Sapru:; Or possibly without briefs! 


Mr. Jinnah: It is demoralising to the Bench; it is demoralising 
to the proféssion. I think it is an undesirable practice. Once you 
appoint a Judge, let him remain there. It may be pressed on the 
Bronnd of economy, but I think in the long run it does more harm. 

t may save a little money, but I think it can be better managed 
with a little manipulation. We have, in India, Judges going on 
leave very often, and, if it is manipeleiee properly, 1 think you can 
always have, instead of additional Judges, one or two permanent 
Judges who can always remain there, use somebody or other 
is always going on leave. 


Then with regard to the qualifications of a High Court Judge, 
I am not against the Civil Service. I am not being carried awa 
by any other consideration, except one, that I want, in my Hig 
Court, Judges of the highest capacity, honour and integrity. It is 
not the fault of the Civil Service; it is not the fault of the men at 
all. It is the fault of the system. No man on earth placed in the 
position in which they are in the Service, can ever qualify himself, 
unless he happens to be an exceptional genius; and we have un- 
doubtedly known a few geniuses in the Civil Service on the High 
Court Bench. But, I say, unless a man is a genius, you do not 
give him a chance to qualify himself for this position and the work 
that is required of him. A young civilian comes—he is sent from 
pillar to Bree from one district to another. He is in the executive, 
concerned with administration, and for a number of years he roams 
about. This is a fact—and I think any member of the Civil Service 
will bear me out—that when it is found that he is not much 
for the administrative and executive work, he is shunted into the 
judiciary. It is the simplest way to do it. You do not know 
what to do with him, and so you put him on the Bench and make 
him a District Judge or an additional Sessions Judge. If he is 
‘there as an additional Sessions nope or a District Judge—again, 
it is not his fault—what does he do, what class of case comes to 
him? ‘Then you have got to comply with the provisions of the 
Statute, because you must have the requisite number of Civil 
Servants on the Bench. Well, then, you have got to select from 
these District Judges, and you make them High Court Judges. 
Well, when they are there the majority of them are like fish out 
of water, and you cannot expect anything else. Therefore, it is 
not that I have any bias or any prejudice or any particular ill-will 

inst the Civil ice; but I say no—recruit the High Court 
Fadges from the profession, because there you have a large body 
of men who go through the acid test of years of practice, and have 
risen, by dint of their industry and merits, in their profession, and 
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are fully qualified; and therefore you get a far better material for 
your High Court Judges. 

_ Well, Sir, there are other matters which are purely matters of 
detail, and I do mot wish ‘to take up the time of the Committee. I 
have ino doubt that those details will be considered later on by those 
who are better qualified to deal with them, 


Str Purshotamdas Thakurdas: Lord Chancellor, I can assure 
the Committee that I shall be very brief indeed. I should hardly 
have intervened in this debate, but the thought-provoking memo- 
randum of His Highness of Bhopal, dated 13th January of this 
year, tempts me to deal with one point which is pertinent to this 
subject. e memorandum is published in the Federal Structure 
Committee’s Report (Part I), at 290 and 291. In the fifth 

h of that memorandum His Highness says that, barring 

irma, it will be found that Indian States comprise 47 per cent. 

of the total area of India. He admits that, in population, the 

States are much lower in strength than British India, and he goes 

on to deal with the reasons for this disparity; and, after mentioning 

his’ reasons, His Highness says—and T will quote one sentence from 
his memorandum— 


‘IT would not for one moment deny that there have been 
other reasons also and that Governments in the Indian States 
also have not in many cases paid due attention to the develop- 
ment of their territories.’’ 


May I specify one such reason which is relevant to this question 
which is before the Committee at this moment? There is no re- 
‘course to any tribunal beyond the State’s own Court: and IT know 
that this is one of the several reasons why people from British India, 
and, if I may say so, even people from the Indian States, fight shy 
‘of commercial or industrial enterprises on a scale bigger than the 
most modest. I know of many instances of this handicap. Those 
who have had anything to do with such enterprises in the Indian 
States would confirm me. It is for this reason that the Political 
Department is sought to be brought in for large-scale ventures in 
Indian States. The reasons for this may be many. In many cases 
the Judges are not of a high order of legal knowledge and ex- 
perience. In some the Ruling Chiefs do not leave the J udges a 
very free hand. In most cases the prospects of the Presiding J udge 
depend on the sweet will of the Ruling Chief. I would therefore 
ask Their Highnesses of the Indian States to consider if they will 
not help themselves by removing this one handicap, which may be 
one of many others, on development of Indian State areas. by agree- 
ing to the right of appeal in non-federal matters from Tndian State 
‘Conrts to the Supreme Court. Mr. Jayakar suggested vesterday 
a convention to this effect. I am not in a position to say how this 
ean be done. My sole purpose in saving these few words is to 
impress on Their Highnesses this remedy for the backwardness of 
Indian States in matters commercial and industrial, which are 
connected with the questions hefore the Committee at the moment 
Perhaps there may be a device to remedy this without affecting the 
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sovereignty of the States, about which Their Highnesses are very 
particular. In atiy case I wish these points to be on record for the 
consideration of this Committee and of Their Highnesses. 


(The Committee adjourned at 1 p.m. and resumed at 2-30 p.m.) 


Sir Muhammad Shafi: Towards the commencement of my 
speech, in opening this debate, I ventured to observe :— 


** Such has been the rapid in the political condi- 
tions and constitutional ideals in India during the post-war 
period that now, at this moment, there is practical unanimity 
among all schools of political thought in India in favour 
of the early establishment of a Supreme Court.’’ 


I venture to think that the debate, extending over several days, 
has conclusively established the correctness of that observation. 
All political parties in British India and the Indian States have 
expressed unanimously a demand for the creation of such 
a Court in India, and the debate has completely estab- 
lished the correctness of the obseryation in my opening speech 
which I have just quoted. Apart from differences of opinion with 
re to detail, then, the whole of India, British as well as Indian 
India, is unanimous in its demand for the creation of a Supreme 
Court in India. And, if I may venture to say so, representatives 
of Indian States have made a magnificient and generous response 
to the demand of British India in this respect, and have given a 
signal proof of their broad-minded patriotism which has won our 
deep admiration. The position, then, is this. There isa universal 
agreement among all schools of political thought in India, both 
British India and Indian India, in favour of a Supreme Court in 
our country. And, if I may venture to say so, Lord Chancellor, 
your own memorandum recognises the validity as well as the reason- 
ableness of this demand. 


The main question for the consideration of this Committee is, of 
course, the jurisdiction to be exercised by this Supreme Court when 
it is created. In the first place, we have to consider the question 
of the original jurisdiction to be exercised by this Court. The 
ordinary original jurisdiction which this Court is to exercise was 
summarised in paragraph 8 of your memorandum, Lord Chancellor; 
and the debate, covering several days, has shown a complete 
unanimity with regard to the correctness of the position embodied in 
that paragraph. There is general agreement that the jurisdiction 
of the Court should extend to all the matters specified in the para- 
graph to which T have referred. 

Then, there is the second branch of the jurisdiction of this Court, 
upon which T had something to say in my opening speech—that is 
to say, advisory jurisdiction. All speakers have agreed that the 
Supreme Court should have advisory jurisdiction on a reference 
made to it by the Governor-General. 


Sir Tej Bahadur Sapru: Not Mr. Jinnah. 
Sir Muhammad Shafi: Oh yes, I do not remember any dissent. 
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Sir Tej Bahadur Sapru: Mr. Jinnah did not. 
Sir Sultan Ahmed : I objected. 


Sir Tej Bahadur Sapru: You objected, and Mr. Jinnah also 
objected to-day. 

Mr. Zafrullah Khan: No other’ person? 

Sir Tej Bahadur Sapru: No other person; quite right. 

Sir Muhammad Shafi: Well, there is almost unanimity. 

Sir Tej Bahadur Sapru: There you are right. 

Str Sultan Ahmed: Did the States agree ? 

Sir Tej Bahadur Sapru: 1 doubt it, 


Sir Muhammad Shafi: But, in addition to a reference to it by 
the Governor-General, I have made another suggestion, that on 
an objection raised in the Legislative Council by a group of re- 
presentatives that a particular measure or a particular portion of a 
measure infringed fundamental rights, and when a majority of the 
representatives of that group demanded it, a reference should be 
made to the Court for their opinion. I pointed out, during the 
speech of my friend across the table, that whether that reference 
is made by the Governor-General or by the President is immaterial, 
and that the real point is the making of such a reference in those 
circumstances. On that hah there has been difference of opinion 
among the members of this Committee. Sir Tej Bahadur Sapru 
and some of my friends across the table have expresed the opinion 
that, instead of any reference to the Court at that stage, parties 
should be left to their remedy at law. I venture to submit that my 
learned friends, with all respect to them, have failed to appreciate 
the real object of my suggestion. The real object of my suggestion 
was to avoid the bringing into existence of a state of things in 
India calculated to widen the gulf between the communities. T 
wanted to nip any possibility of communal differences and com- 
munal tumult in the bud, by a reference of the question at once to 
the Court. What will be the result if the remedy which IT have 
suggested is not adopted? The result will be that there will be 
tremendous agitation all over the country during the period when 
the measure is passing through the two Houses of the Central 
Legislature: and after such a measure has been actually enacted. 
the lesson of civil disohedience, which has heen taught to the 
-of India during the last few years, will not be forgotten. 
will be conflict between authority and the section affected } 
legislation. In the third place, there will he protracted litigation 
in Court, with all its attendant agitation subsequently when aq auit 
has been instituted ievstioninigs <hs ae of the enactment, Do 
my friends across the table, who expre their opposition to my 
suggestion, contemplate such a state of things continuing over a 
long period—continuing over the period occupied by the debates in 
the two Houses of the Central Legislature, and that subsequently 
occupied by the litigation which will be started in Court, with all 
ats attendant agitation and troubles in the country—do they con. 
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template all that with equanimity? I venture to submit that the 
best thing in the interests of the country—in the interests of peace 
and goodwill between the different communities—would be to hedge 
it In with all the restrictions you like, but to leave the group who 
feel that they are affected by any enactment in any Bill—who feel 
that their fundamental rights have been infringed—tfree to facili- 


tate a reference to the Court at that stage in order to obtain the 
opinion of the Court, 


Str Tej Bahadur Sapru: Will you tell me how long you anti- 
cipate litigation starting during the progress of the Bill to last in 
the Supreme Court or in the Federal Court, raising the question of 
the validity of that legislation? How long do you think such liti- 
gation will last after the Bill has been passed ? 


Sir Muhammad Shafi: The reference to the Federal Court and 
its opinion will, comparatively speaking, take only an insignificant 
time, while the passage of such a measure through the two Houses 
in the first instance, and subsequently the institution of a suit in 
an original Court, and then an appeal against that right up to the 
highest Court of Appeal, will extend over a long period—much 
longer indeed than a reference to the Federal Court in the first 
instance. IT can assure my colleagues that the suggestion I made 
was conceived in the best interests of intercommunal co-operation 
and goodwill, and in the best interests of India, and was calenlated 
to mip in the bud an evil which, if allowed to remain during all 
that period when litigation in the Courts was going on, would 
bring about disaster so far as intercommunal co-operation is 
concerned, 


Mr. Jayakar suggested that the Court shou]d have original 
jurisdiction in cases against foreign nationals. T venture to submit 
that that would be unnecessarily burdening the Court with business 
which could very easily be done by ordinary Courts in India. Of 
course, these foreign nationals would have a right of appeal to the 
Federal Court if the questions involved in the case were such as 
were cognizable by the Federal Court. Otherwise, there is no 
reason why the cases of these foreign nationals should not he tried 
by the ordinary Courts in the country, up to the High Courts in the 
various Provinces. 

Coming now to the appellate jurisdiction of the proposed Court, 
in federal matters, there is unanimity of opinion amongst all who 
have taken part in the debate that the Court should have appellate 
jurisdiction in the matters specified in the Lord Chancellor's 

femorandum. I need not, therefore, dwell upon that portion of 
the subject any longer. There is, further, eomplete unanimity, as 
far as I can judge, with regard to the civil appellate jurisdiction. 
There is, however, a difference of opinion on my suggestion regard- 
ing the criminal appellate jurisdiction which, I submitted. the 
Court should possess. 


I notice that, as regards casea of appeals by Government against 
acquittals—in which eases I suggested that, should the High Court 
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convert an acquittal into a conviction, there ought to be an appeal 
to the Supreme Court—with the single exception of my friend on 
my right (Sir Sultan Ahmed), who happens to be the Government 
A te of Bihar, no one opposed that suggestion of mine. I 
venture to submit that, if my friend could for a moment divest 
himself of the position which he occupies in the Province of Bihar, 
his judgment would be somewhat different. At any rate, I, for 
one, feel confident that would be the case. It seems to me that, 
when a man has been tried by a Sessions Judge with the aid of 
assessors, and that trial has resulted in his acquittal by a Court 
which has had the witnesses before it, then I venture to submit 
that even if that extraordinary provision in our Criminal Procedure 
Code, authorising appeal against an acquittal, is to remain—and I, 
for one, think that it ought to be expunged—then it is in the 
highest degree unjust to the accused person that, should the High 
Court reverse the acquittal and convert it into a conviction, there 
should be no further appeal against the judgment of the High 
Court. The High Court tia not, as is obvious, had the witnesses 
before it. It knows nothing about the demeanour of the witnesses; 
it knows nothing about the effect which that demeanour has produced 
upon oe who actually tried the case; and, merely on the 
printed , the High Court, after hearing Counsel, comes to an 
opinion on the facts of the case. 


Sir Sultan Ahmed: Will the second appellate Court have any 
further advantage on these points? : 


Sir Muhammad Shafi: That is beside the point—I submit that 
does not at all touch the essence of the argument which I am 
placing before you. At any rate, it will be in the same position 
as, if not in a better position than, the High Court, for it will have 
two conflicting opinions before it—one by the original Court tryin 
the case and the other by the High ‘Court; and no doubt it will 
bear in mind the fact that the Judge who presided over the original 
Court was in a far better position to come to a correct judgment 
than the High Court. I submit that it is in the highest degree 
unjust to an accused person that, once he has been tried by an 
original Court, and the  Hyaseaeks Judge has had an opportunity of 
seeing the witnesses and watching their demeanour, and has had 
much better opportunities of coming to a correct judgment than 
an Appeal Court, which may possibly be influenced by the advoracy 
of a very able Government Advocate like my friend on my right 
(Sir Sultan Ahmed)—T say it is in the highest degree inequitable 
that, when two Courts have differed in opinion in those circum. 
stances, the accused pérson should not have the right to go to a 
higher Court in order to question the correctness of the High 
Court. I submit, therefore, that the highest Court of Appeal 
which we are seeking to establish in India, ought to have jurisdic 
tion to hear appeals in such cases. . : 


As recards ordinary murder cases in which a conviction has 
resulted in the Sessions Court, against which conviction an accused 
person has had an opportunity of appealing to the High Court, and 
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the High Court hag rejected his appeal, the case is, I admit, some- 
what different. But the position which I adopted in my ppening 
speech was that, while there is what is called a revision to the Hig 

Court in all other criminal cases in India—that is to say, after 
a man has been tried and convicted he has first the right of appeal 
to the Sessions Court, and, if his appeal is rejected by the Sessions 
Judge, he has the right to come up to the High Court on revision, 
and the revisional powers of the High Court are very extensive, 
—there is, on the other hand, in the case of murder trials, no 
authority higher than the High Court itself, which can correct 
any errors which may have been committed by the High Court 
in hearing the appeal against a conviction. I suggest, for the 
consideration of the Lord Chancellor, that similar power—call it 
power of appeal or power of revision—should be vested in the highest 
Court of Appeal that we are now creating in India in murder cases, 


In so far as appeals to the Privy Council are concerned, the 
position will remain practically as it is now. In certain cases, 
where the Supreme Court in India has reversed or modified the 
decree of the High Court, there will be, I venture to submit, 
an appeal of right to the Privy Council; but where there are 
concurrent judgments delivered by the two Courts, then the exist- 
ing provisions of the Code of Civil Procedure, where substantial 
questions of law are concerned, will remain, while of course the 
Privy Council will have its prerogative of giving permission to 
pi d.ters in any case in wheh it thinks fit. I submit, therefore, that 
the submissions which T have made, Lord Chancellor, in connection 
with the appeal in criminal cases, are sound and ought to be 
embodied in the proposed amendment. 

Coming now to another question raised during the course of the 
debate—who shall appoint the Judges to this Court?—I submit 
that the power of appointment should vest in the Crown or in the 
Governor-General representing the Crown, and the reason for that, 
I venture to submit, is self-evident. It is essential for the inde- 
pendence of the Court that the power of appointment should vest 
in the Crown, for there will be disputes between the Federal Govern- 
ment and one or other of the [nits of this Federation, and between 
Unit and Unit, and in consequence, unless the appointment is made 
by the Crown or by the Governor-General as representing the 
Crown, the independence of the Court will be impaired. I venture 
to submit, therefore, that the power of appointment to this Court 
should vest.in the Crown or in the Governor-General as represent- 
ing the Crown. 


So far as the question, from which class should the Judges of 
this Court be drawn, is concerned—whether they should be only 

ctising lawyers or Judges of High Courts, and if Judges of 
High Courts, whether they should be lawver Judges or even civilian 
Judges—I venture to submit that the real test is that the best lecal 
talent and experience should be available for appointment to this 
Court. Bearing that fact in mind, I venture to submit that prac- 
tising lawyers of fifteen years’ standing should be the minimum 
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ualification so far as the Bar is concerned—and it will be noticed 


at fifteen is a compromise between ten and twenty, two 
gered which were - and also, of course, Judges of High 
arts may be promoted to our highest Court of Appeal. Now, 


Judges of High Courts will be either lawyers or Judges selected 
from the Civil Service who have spent the greater portion of their 
period of service on the judicial side, and I have no doubt that it 
will be only those Judges belonging to the Services who have dis- 
tinguished themselves on the Bench, and have given proof of their 
legal ability as well as their judicial-mindedness, who will have 
the chance of being promoted to the highest Court in India. 

_ dir Maneckjee Dadabhoy: I am afraid there wag some difference 
of opinion there as Fepat the promotion of these High Court 
Judges to the Supreme Court. TI believe it was argued that such a 
possibility should not be introduced. 

Sir Muhammad Shafi: I have no recollection of anybody 
arguing that Judges of the High Court should not be promoted. 

Sir Maneckjee Dadabhoy: Sitting Judges of the High Court— 
that was my impression. 

Sir Muhammad Shafi: No; I do not remember anyone putting 
forward that point of view. 


Mr. Zafrullah Khan: They are eminently qualified, 


Sir Muhammad Shaft: Then, as regards the age limit, I venture 
to submit that the age limit should be seventy. My learned friend, 
Sir Maneckjee Dadahhoy, in that connection made a remark whic! 
evoked some laughter; but, if I may venture to say so, my friend’s 
own instance is in point. \ . 

Tt will be remembered that, in my opening remarks, I did not 
make any suggestion with regard to the pay of the Judges of this 
Court, but as opinions have been expressed during the course of 
the debate, T venture to think that the pay of these ordinary Judges 
should be the same as that of the Chief Justices of High Courts 
ea: oa that of Calcutta, and that it should constitute a non- 
voted item. 


With regard to the question of removal of the Judges, I think 
that the analogy of Section 72 of the Australian Act ought to be 
adopted and that they should be removable only on an Address by 
the two Houses of the Central Legislature. 


These are my main submissions with regard to the subject matter 
which is dixeulty before us; but my friend, Sir Tej Bahadur Sapru, 
rai a : Ghai with regard to the High Court Judges, ‘With 
regard to that question, may I invite the attention of this Committee 
to what the Government of India have said in their Despatch in 
paragraph 53 at page 49:— 

““ Amongst subjects not intimately connected with conati- 
tutional issuea of fundamental importance are the recom- 
mendations made by the Commission that the charges of all 
High Courts, including the Chief Court of Oudh and the 


795 


Courts of the Judicial Commissioners of the Central 
Provinces and Sind, should be put upon central revenuea, 
and that the administrative control of all such Courts should 
be exercised by the Government of India and not by Provin- 
cial Governments. We have made a summary examination 
of these proposals and have received in very general terms the 
views of the Courts and the Local Governments concerned. 
The material before us, however, is not sufficient for the 
adequate consideration of these recommendations, the finan- 
cial and administrative aspects of which, intricate in them- 
selves, will require detailed exploration, in consultation with 
Local Governments, in the light of the decisions reached on 
the larger constitutional issues; and we are of opinion that 
they could be more conveniently approached when those 
decisions have been arrived at.”’ ) 


I venture to submit that we would be prejudging the ultimate 
decision, after proper enquiry and proper consideration of all the 
pros and cons of the question, if we were to express any opinion in 
this Committee here. Therefore, I do not want to say anything 
further on that question. 


My Lord Chancellor, that is all I have to say in connection with 
the debates which we have had on this very important question. 
Tt must now be clear to His Majesty’s Government, as a result of 
these debates, that all schools of thought in India are unanimous in 
pressing for the creation of this highest Court of Appeal in India; 
and, personally, I do not see any reason why the creation of such 
a Court should not be taken in hand as soon as possible. 


Heaps 5 anp 6. 
5.—Tse Mrxistry, AND trs RELATIONS WITH THE LEGISLATURE. 


6.—IThtstripction oF LEGISLATIVE POWERS BETWEEN THE FEDERAL 
asp Provincia, LeGIsnaTvrEs, AND EFFECT IN THE STATES OF 
LEGISLATION RELATING TO FepERat SvsByEcts. 
The following points for discussion in connection with Head 5 
were drafted by the Chairman :— 

(i) Proceeding on the basts (see paragraph 9) of this Com- 
mittee’s Second Report, that Executive power and authorit 
will vest in the Crown, represented by the Governor-General, 
how are the Governor-General’s Ministers to be appointed? 
Is there necessarily to be a Prime Minister; Sod ch fo, oF 
the selection and appointment of the other Ministers to be 
igen invariably, ate a constitutional necessity, through 

LTTE 

(ii) What is to be the number of the Federal Ministers; or, 
tf no number ts to be prescribed by the constitution, by what 
authority is the are ees in practice to be determined and 
modified ? 
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(ii) fs ston to be made for the representation tn the 
Council a Ministers of— 

(a) the States and British India respectively, and or 

(b) of different classes, communities or wterests; if so, 
of what classes, communities or tnterests ? 

(iv) Jf there are to be such representative Ministers, are 
their respective numbers to be prescribed either in the consti- 
tution itself, or by Instructions to the Governor-General? 

(v) (a) In what sense are Ministers to be responsible to 
the Legislature? 

(b) Is this responsibility to be collective? and, if so— 

(c) Zs such collective responsibility to be recognised and 
expressed in the constitution? 

(vi) What is to be the relationship of the persons appointed 
by the Governor-General to assist him in the administration 
of the ** Reserved" portfolios to— 

(a) the Legislature? (Are they, for erample, to be, or 
become, members of one or other Chamber, with the usual 
rights as such to speak and vote, or are they merely to 
have the right to speak in either Chamber, with no power 
to vote?); 

(b) the Council of: Ministers? (Are they, for mple, 
to attend all meetings of Ministers, or only when directed ta 
do so by the Governor-General ?), 

‘(vii) Could the constitution itself, as distinct from consti- 
tutional usage and practice, appropriately purport to 
prescribe and define— 

(a) the circumstances in which a Ministry is to he held 
to retain or to have lost the confidence of the Legislature, 
and in which it is justified or not justified in retaining 
office? 

(b) the circumstances in which “in the interests of 
stalnlity an adverse vote should not............ necessarily 
involve the resignation of a Ministry ”’ (Second Report of 
Federal Structure sub-Committee, . Section 35)\—having 
regard to the fact that, in general, in parliamentary 
systems of government an adverse vote does not necessarily 
involve a Ministry's resignation? . 

(c) whether or not a Ministry would be justified in re- 
taining office if, on any given matter, they are accorded 
the support of one Chamber but denied that of the other? 

(viii) Would stability he secured in practice by an express 
provision in the constitution that a vote of no-confidence in 
the Ministry is not effective unless it ts carried by a vote of 

_ not less than two-thirds (or some other arbitrarily fired nro- 
portion) of the members present and woting (or of the total 
membership of one or both Chambers)? 
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(ix) Is tt possible to secure, without + ing the unity of 
the Pe aes, the expressed desire of the States that their 
representatives should take no part in the discussion of 
British Indian affairs? 

If so, would this be satisfactorily effected by providing in 
the constitution that all purely British Indian matters should 
stand referred to a Committee consisting of all the British 
Indian representatives or to a Standing Committee of them? 


Would it be possible to exclude the representatives of the 
States from voting on any such British Indian matter which 
the Ministry, having experienced or anticipating an adverse 
decision from the British Indian representatives, decided to 
peated gree the Legislature as a whole as a matter of confi- 

ence | 


The following points for discussion in connection with Head 6 
were drafted by the Chairman :— 


(i) Is the constitution to declare in terms that the legtsla- 
tive powers of the Federal Legislature and of the Provincial 
Legislatures are confined respectively to the spheres of 
Federal (and Central) subjects and Provincial subjects? 

(Nore.—Under the present Government of India Act, tt 
will be remembered, the combined effect of Sections 65 and 
SOA may be broadly stated as being that there is no statutory 
distinction between the extent of the legislative powers of the 
Central Legislature and the Legislature of a Province, 
except that the competence of the latter does not extend 
beyond the provincial boundaries. While, therefore, there 

_ aré provisions® designed to ensure that, without the previous 
assent of the Governor-General, neither body shall invade 
the sphere assigned to the other by the allocation of subjects 
under the Devolution Rules, the position remains as it was 
before the Act of 1919, that no Act passed by either is 
challengeable on the ground that it could be validly enacted 
only by the other. An affirmative answer to this question 
would, therefore, alter this position). 

(ii) Where are the residual legislative powers to lie? 

(iii) Is it to be taken as accepted doctrine that “* it is of 
the essence of a Federal constitution that the enactments of 
the Federal Legislature, acting within its legal scope, should 
have full force and effect throughout all Units comprised in 
the Federation"’ (First Report of Federal Structure sub- 
Committee, paragraph 8), and that consequently Acts of the 
Federal Legislature relating to Federal subjects will apply 
sg ales vigore to the territory of the States members of the 

eration in the same way and to the same extent as they 
will apply to the Provinces? 


* Section 67 (2), Clauses (7), (11) and (IT), 
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iv) Even if the answer to Question (i) is in general in the 
a tive, are the Federal a : ven brat 
retain in any respect concurrent powers of legis 
so, in what aoc or in relation to what subjects (or aspects 
of subjects)? 

(v) Jf on any matter there are to be concurrent powers, 


are federal laws to prevail over provincial laws on the same 
subject ? 


(vi) Zs the question of ultra vires legislation to be left 
exclusively to the Courts, or is any machinery practicable 
which would prevent the question of ultra vires arising or of 
restricting inconvenience when it does arise (cf. Government 
of India Act, s. 84 (2) last eight lines)? 


Chairman: There are certain things that I am very anxious to 
obtain your opinion about, which are absolutely nec for our 
draughtsmen to whom we shall have to entrust the task o i 
the Bill to be placed eventually before Parliament. I want now, 
if I may, to read out the questions upon which I want your opinion. 
I am very anxious that none of these questions should fringe 
upon the communal question. Up till now, I have had nothing to 
do with the communal question, and I express no opinion upon it; 
but the questions that I do want you to discuss, and which are 
absolutely necessary in order to frame some of the earlier clauses 
of the constitution, are those I am going to read out now. I am 
particularly anxious that we should steer clear of the communal 
question altogether, and I ask you to be good enough to do that, T 
suppose it will almost be possible to introduce the communal ques- 
tion into any topic of discussion, but I beg you, in discussi 9a 
matters, to keep quite clear of it. T have excised some of t em 80 
as to do away with that question. 


Now the first question, if you will look at Head 6 of the paper I 
circulated, is this :— 

‘“ (i) Is the constitution to declare in terms that the legis- 

lative powers of the Federal Legislature and of the Provincial 

egislatures are confined respectively to the spheres of 

Federal (and Central) subjects and Provincial subjects? ”’ 


Then there is a note about it, which reads :— 


‘* Nore.—Under the present Government of India Act, it 
will be remembered, the combined effect of Sections @h and 
80A may be broadly stated as being that there is no statutory 
distinction between the extent of the legislative powers of the 
Central Legislature and the Legislature of a Province, except 
that the competence of the latter does not extend beyond the 
provincial boundaries. While, therefore, there ate provi- 
sions” designed to ensure that, without the previous assent of 
the Governor-General, neither body shall invade the sphere 
assigned to the other by the allocation of subjects under the 


* Section 67 (2), Clauses (1), (IT) and (TIT) 
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Devolution Rules, the position remains as it was before the 
Act of 1919, that no Act —— by either is challengeable 
on the ground that it could be validly enacted only by the- 
other. An affirmative answer to this question would, there- 
fore, alter this position.”’ 

With regard to question (ii), I ask you to leave that out. 
Question (ii) is:— 

““(ii) Where are the residual legislative powers to lie? '" 

The third question is this :— 

** (11) Is it to be taken as accepted doctrine that ‘it is of 
the essence of a Federal constitution that the enactments of 
the Federal Legislature, acting within its legal scope, should 
have full force and effect throughout all Units comprised in 
the Federation’ (First Report of Federal Structure sub- 
Committee, paragraph 8), and that consequently Acts of the 
Federal Legislature relating to Federal subjects will apply 
pare vigore to the territory of the States members of the 
Federation in the same way and to the same extent as they 
will apply to the Provinces? ”’ 

On that I hope to get the assistance of the States Delegation. 

** (iv) Even if the answer to Question (i) is in general in 
the affirmative, are the Federal and Provincial Legislatures to 
retain in any respect concurrent powers of legislation? If so, 
in what respects or in relation to what subjects (or aspects of 
subjects) ? 

(v) If on any matter there are to be concurrent powers, are 
federal laws to prevail over provincial laws on the same 
subject ? 

(vi) Is the question of ultra vires legislation to be left 
éxclusively to the Courts, or is any machinery practicable 
which would prevent the question of ultra vires arising or of 
restricting inconvenience when it does arise? "’ 

With regard to Head 5, I have excised a good deal of that so as- 
to have no part of the communal question raised upon it. There- 
fore, the first question I would like to ask would be:— 

* (ii) What is to be the number of the Federal Ministers; 
or, if no number is to be prescribed by the constitution, by 
what authority is the number in practice to be determined 
and modified ? 

(iii) Is provision to be made for the representation in the 
Couneil of Ministers of (a) the States........." 

I am in a little difficulty about this subject and I very much want 
your help. I think it can be discussed without trenching upon the 
communal question. If it cannot be, I propose to stop it going any 
further. It really is a very difficult question to decide. 

te (v} (a) In what sense are Ministers to be responsible to 
the Legislature ? 
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(b) Is this responsibility te be collective? and, if so— 
(c) Is such collective responsibility to be recognised and 
expressed in the constitution? ” 


May I just remind you, as regards that—I have been leoking into 
it—that, as to the doctrine of collective responsibility, it may not 
be possible to apply it to India. I express no opinion, because I 
want to hear arguments upon it. It is a very curious fact that one 
of my predecessors in the Chair of Lord Chancellor, Lord Thurlow, 
was Lord Chancellor in several successive Governments. It was 
about 1780—that sort of time. Speedy then collective respon- 
sibility had not reached its present height, and Lord Thurlow very 
often used not only to speak but vote against the Government of 
which he was a member—so that it is a modern doctrine. But I 
should very much like your opinion on that as a constitutional point. 
I must say it is difficult. 

Mr. Iyengar: On one oceasion he was asked by Pitt to go out. 

Chairman: Yea, he was; that is quite true. Then, with regard 
to this, I want great help :— 


(vi) What is to be the relationship of the persons appoint- 
ed by the Governor-General to assist him in the administra- 
tion of the ‘ Reserved’ portfolios to— 

*“‘ (a) the Legislature? (Are they, for example, to be, 
or become, members of one or other Chamber, with the 
usual rights as such to speak and vote, or are they merely 
to have the right to speak in either Chamber, with no 
power to vote ?); 

(6) the Council of Ministers? (Are they, for example, 
to attend all meetings of Ministers, or only when directed 
to do so by the Governor-General?) * 


The other questions are questions relating to votes of non-confidence, 
I need not go into them at present. But I appeal to everybody—do 
please avoid any discussion of any communal matter. It need not 
enter into any of these quesfions. We must get your opinion. I 
do not want to discuss them in any particular order. It may he 
one particular member of the Committee feels competent to deal 
with one question and one with another, so that you need not 
necessarily all speak on every question. 


Sir Tej Bahadur Sapru: May 1 ask one question so as to enable 
many of us to settle our programmes? When do the Government 
hope to call a Plenary Session of the Round Table Conference, and 
what is the programme—hbecause there are shipping difficulties 
being felt by some of us? We have made arrangements and some 
of us are in the course of making arrangements. We should like 
to know from the Government definitely what is the programme 
they have in view. 


Chairman: My answer to that question is this. You may have 
noticed—I do not know whether you have done, but I think you 
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may have noticed from the newspapers—that we have had a General 
Election on in this country, and, as a matter of fact, the Prime 
Minister is still at Seaham. He will be back on Thursday morning. 
I hope to see him quite early on Thursday morning, and I will let 
you know as soon as possible what the answer to your question is. 
Once again, I am very sorry that we have had this General Election 
now. I will not say more about it, but it has made it extremely 
difficult for all of us who have been here. But the Prime Minister 
will be back then, and, Sir Tej, I will convey to you as soon as 
possible what the position 1s. | 

Sir Muhammad Shafi: May I be permitted to say this on behalf 
of certain members of this Committee, that while we have no 
objection to all but sub-head (ii) under Head §&—‘“‘ Distribution of 
Powers between the Federal and Provincial Legislatures, and Effect 
in the States of Legislation relating to Federal Subjects '’—being 
discussed, because we are as anxious as any other members of this 
Committee to get on, we think that the sub-heads for discussion 
under Head 5—‘‘ The Ministry, and its Relations with the Legisla- 
ture ’’—ought to be postponed until after the Minorities Committee 
has met; and therefore we would ask Your Lordship to postpone the 
discussion of these Heads until after that. . 

Charman: Yes, I will try to postpone as many as I possibly 
can. I suppose you would not mind sub-head (vi) of Head 5— 
“* What is to be the relationship of the persons appointed by the 
Governor-General to assist him in the administration of the 
* Reserved ' portfolios? ’’ That really cannot touch any communal 
question. 

Pandit M. MW. Malaviya: Can we discuss that question without 
knowing what subjects are to be reserved ? 

Chairman: Oh, yes, certainly you can. But, if you do not 
want to discuss anything, by all means do not do so.* | 

Diwan Bahadur Mudaliyar: Lord Chancellor, I must confess to 
considerable difficulty in speaking on the Head which has been 
thrown open for discussion. I recollect the circumstances under 
which this has occurred; but, at the same time, it places me in an 
extremely embarrassing position, because it certainly disarranges 
all my thoughts, and I do not know if I shall not be trenching upon 
forbidden ground. 

Chairman: Ti you trench upon forbidden ground nobody will 
follow you, You will be a trespasser, but pecea fortiter! 

Diwan Bahadur Mudaliyar: In any case, I expect I shall be 
pulled up if I do. 

Now, I have understood ‘‘ Reserved "' subjects to be those 
subjects which were considered to be reserved subjects at the last 
Session of this Conference—Defence and External Affairs—and 
on the basis of that supposition I shall proceed to state my views. 

With reference to the reserved subject of Defence, Lord Chan- 
cellor, at the last Round Table Conference it was not finally decided 
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how the Army Member should be appointed, We were more or less 
clear that he should be appointed y the Viceroy and not chosen 
by the Prime Minister, but there was considerable discussion as to 
whether he should be appointed from the elected members of the 
Legislature or whether it should be an official that may be appointed 
as the Army Member. Since then, the position has to a certain 
extent been clarified; and I venture to put forward what I think 
would be the view of the majority of the members sitting at this 
table, that it would be preferable if the appointment of the Army 
Member were to be by the Viceroy, but from among the members 
of the Legislature. Various considerations have entered into a 
decision on this question. At the present moment, the Indian 
Army is one of those subjects which is treated in a very hostile 
spirit by the Legislative Assembly. I speak with knowledge of the 
members of the Legislative Assembly, and I think it is certainly 
unfair to our Army that our Legislature should not have that conf,- 
dence in its administration which it deserves. In other countries 
the Army is the pride of the Nation, and Legislatures hardly ever 
try to criticise the administration of the Army, as has unfortunate] 

been the case in India. But the fault has not altogether been of the 
Legislature. It seems to me that. if you want a right pe tive 
to be taken of the Army by the Legislature, nothing will help it 
more than the fact that the Member was chosen from among them- 
selves. Though he would not be primarily responsible to the Lepis- 
lature on all matters concerning the Army, it would be a great 
advance, and would place the Army with reference to the Legisla- 
ture in a_better position than it occupies to-day. The Army 
Member, Lord Chancellor, I visualise as the spokesman of the 
interests of the Army and as the spokesman on Army questions. 
He ought to come before the Legislature feeling that, on the policy 
which he expounds and on matters relating to the Army which he 
‘sets before the Legislature, he will he certain of some measure of 
support from fhe members of the Legislature. Tt will be not to the 
advantage of the Army itself if, from the moment the Member in 


Having said that with reference to the choice of the Member in 
charge of Defence, let me at once trv to place my views with refer- 
ence to his position ris-a-vis the Cabinet in the first instance, and 
the Legislature in the second instance. T think that the Army 


cesman of the Army, but 


to the Army. He shonld hold the portfolio of Defence. 

he able to follow the daily administration of the Army in the senas 

in which the Secretary of State for War in this country follows the 

administration. Technical details—details regarding the Army 
! 
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proper and its disposition—will of course be in the hands of the 
Commander-in-Chief; but that i ome of the Army administration 
which has any ionship to the Government and to the isla- 
ture must be under his administrative control. He will hold the 

lio of Defence, and will not be merely an advocate primed 

m time to time to put forward before the Legislature those ideas 

which he has taken for just that occasion and for just the time being. 
With that advan and with that position, he will partake in all 
the discussions in the Cabinet. He will partake not merely in dis- 
cussions with regard to the Army, but with reference to all sub- 
ects which may arise for the consideration of the Cabinet. Simi- 
arly, the other Members of the Cabinet will have before them all 
the proposals which the Army Member may have to lay before them. 
This mutual understanding between the two sections—the Reserved 
Member in charge of Defence and the other Members—will be of 
great help in lubricating the wheels of the administrative machi- 
nery. At the present moment, administration is so complex that 
you cannot possibly conceive that Defence can be relegated and 
kept apart from other spheres of civil administration. The question 
of Defence naturally involves also questions relating to the civil 
departments, and questions relating to civil departments may at any 
time involve questions relating to Defence. It seems to me, there- 
fore, that it is absolutely essential that there should be joint dis- 
cussions both on Reserved Subjects and on non-Reserved Subjects 
in the Cabinet of the Governor-General. I would therefore place 
the Army Member in exactly the same position as other Members 
of the Cabinet so far as discussions in the Cabinet are concerned. 
Ultimately, of course, on military matters, the decision of the 
Army Member, if it is supported by the Governor-General, will 
prevail as against the views of the other Members of the Cabinef, 
even as ultimately, with reference to those other civil departments, 
the opinion of the Cabinet, whether the Army Member agrees with 
it or not, will prevail. He will have, so far as Defence matters are 
concerned, the advice, the opinion and the valuable comment of 
the other members of the Cabinet; but the decision will be finally 
his and that of the Governor-General. 

Chairman: Is the Army Minister—as we will call him for the 
moment, for the want of a better name—entitled to attend as of 
right? 

Diwan Bahadur Mudaliyar: Yes, My Lord; that was the point 
I was making. 

Chairman: I know that, but on every question or merely on 
questions where the Army is involved? 

Diwan Bahadur Mudaliyar: On every question. I would not 
make any distinction between the Army Member and the other 
Meinbers of the Cabinet as far as Cabinet meetings are concerned. 
He will be present on every occasion and take part in the discus- 

"sion of every question, because I think that at any stage of the dis- 
enssion of a civil department question considerations may be 
involved relating to the Army. You cannot compartmentalise these 
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two ore , and you cannot suggest that a discussion with reference 
to civil departments can go on without there being any possibility 


of a reference to Defence considerations or considerations relating to 
the Army. 


Broadlly speaking, therefore, I feel that, in the Cabinet discus- 
sions, the Army Member should not be in a different ition from 
that of the other Members of the Cabinet, so far as other questions 
before the Cabinet are concerned; but I say that, ultimately, the 
decisions on Defence matters will be his and those of the Governor- 
General, just as decisions with regard to other matters will be those 
of the rest of the Cabinet and the Prime Minister. 


Chairman: If I may interrupt again, would the Army Member 
be a military man? 

Diwan Bahadur Mudaliyar: No, My Lord. I think, from what 
I have already stated, it is obvious that he could not be a military 
man, at least at the present time. I have suggested that he should 
be chosen from the members of the Legislature, and at the present 
time I see no chance of a military man being a member of the 
Legislature elected by constituents. 


So far as his administration of his own department is concerned, 
he will naturally have the assistance of the military experts. 
Possibly he will be advised by a Military Council. Even His Ex- 

the Commander-in-Chief receives advice at the present time. 
here 1s a Military Council—it is not a Statutory Council—consist- 
ing of the Chief of the General Staff, the Adjutant-General, the 
Quartermaster-General, the Master-General of Ordnance, the Army 
Secretary (who is a member of the Legislative Assembly) and the 
Financial Adviser on military affairs. His Excellency the Com- 
mander-in-Chief acts on that advice, and it is possible that the Arm 
Member will have a similar Council which will advise him on a 
military affairs, so far as his administration of the subject is con- 
cerned. With that knowledge and with that advice he will come 
before the Cabinet and seo ea the Defence policy to the other 
Members of the Cabinet. ere the other Members of the Cabinet 
agree with him, there will be no more said about it; but, should 
they disagree, he will take the matter before His Excellency the 
Governor-General, and the decision of the Governor-General will 
prevail. 

Chairman: Do you envisage that the Army Member must hav 
been somebody who was elected to the banilatars, or could he ss 
somebody outside the Legislature, or could he be somebody outside 
the Legislature but with an obligation, if he were made Arm 
Member, to get a seat within a certain time? y 


Diwan Bahadur Mudaliyar: As I i i 

Member would be of right a member of the Terclantec oe 
Chairman: One of the people elected? 
Diwan Bahadur Mudaliyar : One of the people elected 

be outside the Legislature, just as any Cabinet Minister ret 
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outside the Legislature, provided that, within a certain period— 
three or six months—he atti a member of the Legislature. It 
does not matter whether he is inside the Legislature at the time of 
his appointment or outside it but qualifies himself for membership 
in the Legislature in the ordinary way in a definite period. It is 
the same position with regard to any Indian Minister. 


Chairman: I suppose he might be in either House. 


Diwan Bahadur Mudaliyar : He might be in either House, most 
certainly. 

Chairman: Might he be somebody who had been appointed by 
the States? 


Diwan Bahadur Mudaliyar : I have used the words “‘ an elected 
member of the Legislature ’’ in rather a wide sense. I consider 
that members who are nominated by State Governments, or as some 
of us hope, elected by the subjects of the States, are all elected 
members of the Federal Legislature. They may be nominated by 
the State Governments; but for our purposes I consider them 
elected members of the Legislature, because I feel that this phase 
of nomination by State Governments is a temporary phase, and as 
time goes on that will give place to an election either by direct or 
indirect vote, either by the subjects themselves or 4 the Legisla- 
tures in the States, or a some other method which the States may 
think of. Iam not on that question. I include, among the elected 
members, representatives of the States, who come in, after all, of 
their own right and are not nominated by the Governor-General. 
Therefore, these gentlemen will all be non-official members of the 
Legislature—not nominated by the Executive authority of the 
Federal Government or by the Governor-General; and any one of 
them, I suggest, whether he is a member of the House of Repre- 
sentatives or whether he is a member of the Federal Senate, will 
be qualified to be an Army Member. If he is not already on either 
of these Legislatures, he has to become a Member of either of those 
bodies within a given time when he is appointed Army Member. 


Then, with reference to the position of the Army Member, vis- 
a-vis the Legislature, as I say, I contemplate that we should not 
have the vee eyeton of Measles of the Cabinet being confined to 
any particular House such as you have in this country, for instance. 
Mem of the Cabinet will no doubt be members of one House 
or the other, but I should like to preserve the privilege that we now 
have of a right of audience in the other House being given to the 
members of the Lower House or the Upper House as the case may 
be, so that, if the Army Member is a member of the House of Re- 
pometateres, he would have the right to vote only in the House of 

presentatives, but he would have the right audience in both 
Chambers. Now, My Lord, by stating that he would have the 
right of audience in both the Chambers and that he should be a 
member of one of them, I do not think I have really exhausted the 
‘description of his position with reference to the Legislature. 

B2 
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I should like next to dwell on the question how far the Legisla- 
ture will have any voice with reference to his administration and te 
what extent he will be answerable to the Legislature. We have 
proceeded on the assumption that Defence is a reserved subject and 
that the Minister will be responsible to His Excellency the Viceroy. 
But even on that basis, studying very carefully the recommenda- 
dions of the Defence Committee, [ see the clear necessity of laying 
down that, on some aspects of this administration, the views oi the 
Legislature will have to prevail still. The Defence sub-Compiitiee 
has suggested that a scheme of Indianisation should be laid down 
and should be carried out. The Defence sub-Committee has also: 
sugcested that there should be a gradual reduction in the number 
of British troops in the country. There are similarly other ques- 
tions with reference to the administration of the Army. Now, if 
you have a ponoy of Indianisation ngreed upon beforehand, as I 
hope it wiil be agreed upon, then there should be some method by 
whieh the nuplementing of that policy can be supervised-.some 
authority which will have the control or the supervision of the 
implementing of that policy so as to see whether that policy is being 
carried out or not. At the present time, in spite of the fact that the 
Army Budget is non-votable, I know the Legislative Assembly has 
got considerable freedom in discussing Defence matters. We 
cannot possibly contemplate the future Federal Legislature having 
any less powers than the Indian Legislative Assembly of to-day. 
It seems to me, therefore, that the Legislature should have the 
power of criticising and, to a certain extent, of limiting, the dis- 
cretion of the Army Member with reference to the method in which 
an agreed poliey, of Indianisation, for instance, is being carried 
out by him on the administrative side. 

Mr. Sastri: In other words, that aspect of the subject of 
Defence is not to be considered reserved ? 

Diwan Bahadur Mudaliyar: Yes, that is exactly what it means. 
That is putting it into better language than I could use. 

Chairman: You meant—Indianisation not a reserved subject ? 

Diwan Bahadur Mudaliyar: Not in that wide sense, My Lord. 
Presuming that there is a policy of Indianisation agreed upon, the 
actual giving effect to that policy cannot be a reserved su ject. 

Chairman: Let me get it right if I may—agreed 
copter en = ee a zpocewed subject. Then, does that 
mean this, that the islature will be entitled to exp its wi 
as to whether the aitier is bein ites We. 


* g carried out and to at it 
carried out. Is that what it means? a that it is 


policy on 


Diwan Bahadur Mudaliyar; Yes, My Lord; Vegi 
will not have authority to change an mareed onl on 
no voice on that policy which a@ fortiori has been agreed upon and’ 
must be the policy for a prescribed period of years. After that 
period of years, probably, by a subsequent agreement, that policy 
might be changed, if necessary. During that period, however, 


the Legislature will have no power to alter that policy; but it :nust 


807 


have power to supervise, and to see that the policy is implemented 
and carried out in the spirit in which it has been agreed upon. As 
to the question of the establishment of Milttary Canteen: for train- 
ing, that again has to be under the control of the Legislature to the 
extent that the Legislature must satisfy itself that that policy 1s 
being carried out. In these and other matters, the Army Member 
woulil be responsible to the ee In other matters, as J 
have said, he would be responsible to His Excellency the Viceroy. 


Sir Sultan Ahmed: What are the other matters? 


Divan Bahadur Mudaliyar: The technical administration of the 
Army. 


With reference to the control of Military expenditure, the plan 
suggested on the last oceasion was that the expenditure for the 
Army should be agreed upon on a contractual Fosse subject to a 
periodic revision. TThagetors this amount will be agreed to by the 
Federal Legislature without question. We will not use the term, 
which horrifies some of us, of “ non-voted items *’; but it will be 
an item which will not really be subject to reduction by the Legis- 
lature. The Army Member, however, must have a certain amount 
of control, and the Finance Member in particular must has a certain 
amount of control even within the contract amount. It ought not 
to be open to the Army Member—and here, My Lord, I am 
speaking because we have some little idea of the present contract 
system, though it may not be the exact contract system which we 
contemplate for the future—I say that the Army Member cannot 
have the right to spend the contract amount in such a way that, at 
the end of the contract period, the recurring liabilities would be 
increased substantially, making it impossible for a revised contract 
to be come to except on certain basis. Supposing 45 crores is 
allotted to the Army to-day for its expenditure, of which the 
recurring items of expenditure amount to only 30 crores, and the 
non-recurring items of expenditure are 15 crores, it is pomibie that, 
at the next contract period, the non-recurring items of expenditure 
will be very considerably curtailed and a new amount may be fixed 
upon; but supposing, in the meanwhile, commitments are entered 
into, because a contract amount has been. given, whereby the recur- 
ring amount of expenditure is increased from 30 crores to 40 crores, 
then it ia obvious that, at the second stage of revision, to the 
extent of 40 crores your hands are tied. ‘Take, for instance, the 
revision of the salaries. Supposing, for instance, because the Army 
has got 45 crores of expenditure at the present time, salaries are 
revised substantially in such a way that the recurring obligations 
increase, then it seems to me that, at the next period of the contract, 
we cannot go behind those salaries which have been revised, and 
therefore indirectly, and to that extent, the liberty te revise the 
contract is threatened. Therefore, what I am driving at is this. 
Though the contract amount has been fixed—though the Legisla- 
ture will vote for that contract amount without question—it does 
not mean that the Chancellor of the Exchequer of the Federal Gov- 
ernment would have no control over Army expenditure. He has 
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constantly to watch the growth of Army expenditure’ even within 
the contract amount, and to see that the recurring obligations are 
not piled up without his consent. Then again, My Lord, even with 
reference to the contract amount, supposing we have fixed 45 crores 
for a period of five years, within that period occasions may arise, 
economic disasters may take place, the revenues of the Federal 
Government may suddenly tumble down as the revenues of most 
governments have tumbled down during the last few weeks; and it 
may be necessary. to revise the contract, amount within that period. 
There ought to be machinery open (the same machinery and the 
same sort of agreement may be come to) but there oughi to be 
machinery open if, in such emergencies, a revision is necessary. 

I will give one more reason why I am somewhat insistent on this 
suggestion that the Army Member should be non-official. Your 
Lordship will see that, in the Defence sub-Committee’s Report, 
page 62, 1t is stated :-— 


“The sub-Committee considered that, with the develop- 
ment of the new political structure in India, the defence of 
India must to an increasing extent be the concern of the 
Indian people, and not of the British Government alone,” 


My Lord, when we speak of reserved subjects, let us be clear in our 
mind that we speak of them for a transitory period; that we do not 
contemplate a permanent reserve subject for all time to come: that 
we contemplate a transitional stage. If we are contemplating a 
transitional stage, I venture to think that we must have some 
machinery whereby that transitional stage may be a real transitional 
stage and whereby we might emerge into a final stage where condi- 
tions will be different. If we have an official Member all through, 
how is the non-official to get any experience of Army administra- 
tion? How is this period of transition to end? How is this know- 
wigs of Army administration to come to any non-official responsible 
Indian Member at all? I know that, when the great Lord Morley 
made the experiment of introducing Indian Members into the 
Executive Council, there was some diffidence expressed in this 
country; but there was a great deal more criticism in my own— 
that these gentlemen were mere ‘‘ brown bureaucrats ’’ instéad of 
“ white bureaucrats "’, and that they would do no good at all, and 
it was a reform in which nobody was interested. We have had some 
of these brown bureaucrats at this table, and I venture to think 
that, whatever criticisms we might have made during the past, we 
must express our indebtedness to the great and valuable contribution 
which they have made and which they would have been unable to 
make had not they occupied the position which they held as 
“ brown bureaucrats’. It seems to me, therefore, that for any 
useful purpose to be served with reference to the Army after the 
transitional stage, you must go through a stage when some of our 
own Ge eee will be the responsible Members in charge of the 
Army, nsible to the Viceroy, just as Members of the Executive 
Councils to-day are responsible to the Governors and to the 
Governor-General. In that way they will cain that knowledge and 


809 


experience which will be an invaluable asset if that transitional 
stage should ever come to an end. I therefore plead very earnestly 
that, without giving up the idea of a reserved subjects in any way, 
and without trying to trench on that position, it would be better, 
both in the interests of the Army and in the interests of the develop- 
ment of the constitution, if the Army Member is chosen from 
among the members of the Federal Legislature. 


As s the Member in charge of External Affairs, my posi- 
tion is slightly different. I do not know how many members on 
this side will agree with me, but I am not insistent on the demand 
that the Member in charge of External Affairs—foreign affairs— 
need necessarily be an elected member of the Legislature, aing that 
word in the widest sense. My reason is this. I see, My Lord, 
both in this conte, and elsewhere, that legislatures are not 50 
completely seized of foreign affairs as they are seized of defence 
and other matters. The very fact that distinguished foreign 
ministers have been members of the Upper House in this country 
shows that the popularly elected Chamber does not require the same 
amount of control over foreign affairs—in fact, it could not very 
well exercise it without detriment to foreign political relations. It 
does not require the same amount of control over foreign affairs as 
it does over other matters. I would, therefore, not object even 
to an official being appointed to be in charge of foreign affairs. THis 
relationship with the Legislature on these questions will be of a 
very meagre character, q have no doubt about that. I do not 
think that, even when we have complete control, including control 
of External Affairs, the Legislature will play a very large part in 
shaping foreign policy. at is done, as we all know, behind the 
scenes, in Cabinets and committees of Cabinets, and not by discus- 
sion on the floor of a popularly elected Chamber. 

Chairman: You think there might be somebody like our Perma- 
nent Under-Secretary of State for Foreign Affairs? 

Diwan Bahadur Mudaliyar: No, My Lord; I want him to have 
the status of a Cabinet Minister. 

Chairman: I thought you said that the person who would advise 
the Governor on external relations need not be in the Legislature, 
That is what I thought you said. 

Diwan Bahadur Mudaliyar: I said he need not be an elected 
member of the Legislature. He would certainly be nominated to 
the Legislature after his appointment, but he would not be chosen 
from among the elected members of the Legislature. 


Chairman: Then you are in favour of some nominated members 
for the Legislature? 

Diwan Bahadur Mudaliyar: I am not against this gentleman 
being nominated to the Legislature. 

Chairman: Nominated by whom? 

Diwan Bahadur Mudaliyar: By the Governor-General. 
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Chairman: He would nominate this gentleman who would 
assist him in the management of External Affairs, and his nomina- 
tion would make him a member of the Legislature. 

Diwan Bahadur Mudaliyar: Yes; but so far as the Cabinet is 
concerned, he would certainly be a Member of the Cabinet; and I 
visualise that these questions also will certainly come for discussion 
before the Central Government just like the Army questions, and 
that the rest of the Members of the Cabinet will be completely in- 
formed of all that is going on, the decision ultimately resting with 
the Viceroy on the A ete of the Member in charge of that. 


(The Committee adjourned at 4-1 p.m.) 


Peockepincs oF THE Forry-roimp Mererixnc oF THE FEDERAL 


Structure COMMITTEE HELD ON THE 28TH OcrTosEeR, 1931, ar 
Il a.m. 


Heans 5 ann 6. 
5.—TuHe MINISTRY, AND ITS RELATIONS WITH THE LEGISLATURE. 


6.—Distermutios oF LEGISLATIVE POWERS BETWEEN THE FEDERAL 
_anp Provincial LecisLatuRes, ann EFrect In THE STATES OF 
LeGistaTion RELATING TO FEpERAL Supects.—(continued)., 


Diwan Bahadur Mudaliyar: Lord Chancellor, Last night, when 
we broke off, I was dealing with the question of the position of the 
Minister in charge of External Affairs, and I said that I had no 
objection to his being an official, because the relations of the Legis- 
lature to matters of foreign policy are so meayre that it would not 
make a very great difference whether he was an elected member of 
the Legislature or an official nominated by virtue of his capacity as 
Minister of External Affairs to either of these Chambers, and pre- 
ferably to the Upper Chamber, but having the right of audience in 
both Chambers. 

What exactly is meant by dope affairs has not yet been defined, 
and the extent to which they will be “ reserved ’’ has not reall 
been understood either. Iam very anxious to make it clear at this 
stage that there are some affairs which may be technically called 
‘external affairs, but which in truth are not such, and in respect 
of which the Legislative Assembly at the present time, and the 
Federal Legislature of the future, must continue to have some sort 
of power to criticise, and probably to control. Let me take the 
question of the position of Indians overseas. At the present 
moment, Lord Chancellor, the Legislative Assembly has a right to 
criticise the position of Indian subjects overseas, and it has con- 
cerned itself very much with this question during recent years. Tf 
I might divide that subject, again, into two categories—the position 
of Indians in other Dominions of the Empire and the poetion of 
Indians im other parts of the world which are not Dominions of 
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the British Empire—at the present moment, to the best of my 
knowledge, a member of the Government is in charge of the subject 
of Indians overseas in the British Empire, and the Foreign Secre- 
tary is in charge of Indians in other parts of the world than the 
British Empire. So far as Indians in other parts of the British 
Empire are concerned, I am clear in my mind that the future 
Federal Legislature should have control both over the policy and 
with reference to the administration of that particular subject— 
what little administration there can possibly be over such a subject. 
So far as Indiana in other parts of the world than the British 
Empire are concerned, I realise that the Legislature cannot have 
that control which it can claim to have over the first category of 
subjects. In any case, my view is that the Foreign Minister, if 
this subject should be in his control, as I trust it will be, so far as 
British Indians in the Dominions of the British Empire are con- 
sige should be amenable to the control of the Legislature in that 

Turning to another subject which has recently come very much 
under discussion in the Indian Legislative Assembly, we are now 
thinking of organising Trade Commissioners in various parts of the 
world on behalf of India, and I believe a scheme is afoot lane ane 
such Trade Commissioners will be appointed in various commercia 
centres of the world. The importance of this subject cannot be 
denied. We all know that, in many parts of the world, there are 
the Consuls and the Vice-Consuls of Great Britain and they are 
often the Presidents of British Chambers of Commerce in such 
places. We know that commercial secretariats are a necessary 
auxiliary to various Ambassadorial delegations in different parts of 
the world. Now, I have no idea of encroaching on Foreign affairs, 
but I think the Legislative Assembly has now some amount of 
control over the establishment of Trade Commissioners or commer- 
cial secretariats; and the Federal Legislature must obviously con-. 
tinue to have that power also. 

Therefore, in respect of these two or three items the Legislature 
will exercise some amount of control, though technically they ma 
be grouped under the category of External Affairs. As I have maids 
Lord Chancellor, both with reference to the Army and with refer- 
ence to External Affairs, in spite of the fact that they are treated 
as reserved subjects, there are some aspects of them in which the 
Legislature must have some control. 

Now, I ask myself, what is the position of these two Ministers, 
the Minister of the Army and the Minister of External Affairs, 
with reference to those subjects and with reference to the Legisla- 
ture? Normally speaking, when the Legislature has a control over 
those subjects, it might be expected that the Army Member would 
stand by his policy and would have to resign if the Legislature did 
not accept his poliey. At this stage I come against two difficulties, 
In the first place, I do not visualise the possibility of a single 
Member of the Cabinet resigning because his policy has not been 
accepted by the Legislature. In the second place, it would obvious 
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ly be anomalous to expect a whole Cabinet to vacate office because 
the policy of the reserve Member, on a small portion of the subject 
which happens to be under the control of the Legislature, has not 
been accepted. You cannot therefore ask the Army Member to 
resign because, with respect to the Indianisation policy, the imple- 
‘menting of it has not been carried out according to the wishes of 
the Legislature; and you cannot expect the whole Cabinet to be 
turned out on a vote of no-confidence because, on a reserved subject 
and on a very small portion of the reserved subject, the Legislature 
differs from the Member in charge of that subject. It seems to me 
that the difficulty can only be got over in one way—that it should 
be understood from the beginning that, if the Legislature, on these 
particular subjects which have to be very carefully classified, ex- 
presses its wishes, it must be understood that the Army Member or 
the Member for External Affairs will carry out those wishes and 
that the Governor-General will see that those wishes of the Legisla- 
ture are carried out. An analogy—it is not a parallel—may be 
found in the Swiss Constitution, where, broadly speaking, Ministers 
are expected to carry out the wishes of the Vn eget on certain 
subjects. I do not Bc that is a parallel; it is merely an 
analogy. What it y comes to is this, that with reference to 
these particular subjects, the Army Member or the Member in 
charge of External Affairs will have to convince the rest of his 
colleagues on the Cabinet; and, if the Cabinet agrees with him, no 
qo of a clash with the Legislative Assembly can really arise. 

f, however, the rest of the Cabinet is not with the Army Member 
or the Member in charge of External Affairs on this subject, then 
the Governor-General will have a clear indication of what action 


he would have to take, as the person ultimately responsible for 
these reserved subjects. 


. 9 a yee 
. These are my submissions, Lord Chancellor, with respect to 
Psub-head (vi) of Head 5. 


Mr. Joshi: I should like, if I may, to put a question to Diwan 
Bahadur Mudaliyar. Why does he make a distinction, so far as 
Indians overseas are concerned, between those who go to the Domi- 


nions and those who nee foreign countries? Under the Indian 
Emigration Act, the Indian Legislature has power, not only to 
discuss these matters, but to have a final voice in the matter of 
Indians emigrating not only to the British Dominions but also to 
foreign countries—so that there is really no reason to distinguish 
between foreign countries and the British Dominions so far as 
Indians overseas are concerned. 


Sir Tej Bahadur Sapru: I should like to put i 
Mr. Joshi. What does Sotto by saying that ‘the Tn ian Legis. 
lature has a voice? Take, for instance, the case of Indians goin 
to the Belgian Congo. What can the Indian Legislature do wit 
regard to Belgium or the Belgian Congo? 

Mr. Joshi: The 


eden Indian Legislature has a right to prevent 
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Sir Tej Bahadur Sapru: That is a different matter; it is not in 
relation to foreign countries, but in relation to its own nationals 
before they depart, 

Mr. Joshi: The Indian Legislature has the power to fix the 
conditions in which emigration shall be allowed. 

Sir Tej Bahadur Sapru: But inside India, before they have 
departed. 


Diwan Bahadur Mudaliyar: I think the answer to Mr. Joshi’s 
question is obvious. I was looking at the matter from the other 
end, so to speak. I was looking at the question of relations with 
other countries. The Indian Legislature has no control over the 
relations with the Belgian Congo or any other foreign country, and 
even with reference to the British Dominions it has no control, 


Mr. Joshi: For the matter of that, even the British Government 
has no control over the Belgian Congo. 


Sir Tej Bahadur Sapru; It is a matter for diplomatic nego- 
tiation. 


Mr. Joshi: There is no difference, therefore, between Dominions 
and foreign countries at all. 


Diwan Bahadur Mudaliyar: T should now like to take up sub- 
head (ii) of Head 5, which is as follows: — 


** What is to be the number of the Federal Ministers, or, 
if no number is to be prescribed by the constitution, by 
what authority is the number in practice to be determined 
and modified ? ’’ 


There are three alternatives on this question of fixing the number 
of Ministers, which I see have been adopted in various constitutions. 
The first proposal is not to fix any number at all, and that, I see, 
is the basis on which the Canadian Constitution, for example, is 
working. The result of it has been that the number of Cahinet 
Ministers has grown and grown until, at the present day, I think 
I am right in saying that there are 23 Canadian Ministers working 
the Constitution of Canada. The South African Constitution, on 
the other hand, has made a rigid provision and has fixed ten as the 
maximum number of Ministers who can work that Constitution. 
It cannot be altered except by way of a constitutional amendment. 
The Parliament has no power to increase that number. In between 
is the Australian model—which I recommend for adaption to Indian 
conditions—whereby initially the number is fixed, but power is 

iven to Parliament to increase that number. I refer to Sections 
64 and 65 of the Constitution of Australia :— 

** Until the Parliament otherwise provides, the Ministers 
of State shall not exceed seven in number, and shall hold 
such offices as the Parliament prescribes, or, in the absence 
of provision, as the Governor-General directs.”’ 

I would recommend a provision analogous to this for adoption with 
reference to Indian conditions. 
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I suggest that the number may be fixed at ten for the present, 
the ten including the two Ministers in charge of Reserve Subjects, 
the Minister for Defence and the Minister for External Affairs : 
Roughly speaking, I would like the portfolios to be divided in the 
following manner: The Prime Minister (and I will later indicate 
what portfolios he. may have); the Minister for Finance; the Minis- 
ter for Trade and Commerce; the Minister for Railways and Public 
Works; the Minister for Customs and Inland Revenue; the Minister 
for Justice; the Minister of the Interior, whose portfolio will 
include immigration and colonization; the Postmaster General; the 
Minister for Defence and the Minister for External Affairs. 


Chairman: What about Health? 


Diwan Bahadur Mudaliyar: I did not contemplate that to be a 
Federal or Central subject, My Lord. That is why I have not put 
in a Minister for Health. 


Chairman; Do you contemplate any central co-ordination of 
Education? At present, European education is a reserved provin- 
cial subject and Indian education is a transferred provincial subject. 
Do hte contemplate any sort of co-ordinating central authority or 
not 


Diwan Bahadur Mudaliyar : I do not contemplate that. 


I believe that the present portfolios of the Member in charge of 
Land Revenue, Health and other subjects will disappear altogether. 
That is an anomaly even at the present time; and I do not contem- 
plats that, with full provincial autonomy, there will be any need 
or those portfolios. 


_ Chairman: Whom do you contemplate as being in charge of 
minor administrations like Delhi and Ajmer? 


Diwan Bahadur Mudaliyar: I have kept the Prime Minister free 
altogether; I have not assigned any portfolio to him. If there is to 
be a Minister for a group of subjects which cannot be readily 
included in any category, or for which a definite name cannot be 
given, there will be a Ministry for Miscellaneous Affairs, in which 
case one of these other portfolios will be attached to the Prime 


Chairman: When you talk about Trade and C 

you dnicluded industsics'in that? or sea aa 
Diwan Bahadur Mudaliyar : Yes, My Lord. 
T have kept the Minister of Finance absolutely free to deal 


merely with finance. Ido not want any administrative ortfoli 
he entrusted to him. _ At the present time, the Finance eee 
also got some administrative control; for instance, he is in charge 
of Customs and Inland Revenue. I do not think it would be proper 
to give that administrative control to him. What happéns at the 
present time—and I say it without any reflection whatsoever—is 
that the moment the finances of a State are found to be insufficient 
are raised automatically, as they are the readiest means of 
affording revenue, or the Income-tax is raised—the Minister in 
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charge of Finance also being in the administrative control of these 
two subjects. I do not think this has worked happily for India, 
and I feel that the Minister for Finance should be absolutely 
independent of any administrative subject whatsoever, so that on 
all administrative subjects he may be able to bring to bear an une 
biassed mind merely from the point of view of the reasury. 

Sir Provash Chunder Mitter : Who will collect the Income-tax? 


Diwan Bahadur Mudaliyar: There will be a Board of Revenue 
under the Minister for Customs and Inland Revenue. 


I must make clear another point with reference to this, My 
Lord. So far, we have been proceeding in India on the basis that 
all Ministers are of equal rank. I do not think it is necessary to 
predicate that. In your country there are Ministers of different 
ranks, if I might express it in lay language, and J contemplate 
that, as the number of Ministers increases, it would not be possible 
to have all Ministers of the same rank, but it might be necessary 
to have Ministers of different ranks. 

Sir Tej Bahadur Sapru: Would they all be getting the same 
salary ? * 

_ Diwan Bahadur Mudaliyar : T am peaking of salary rather than 
of importance. The Postmaster-General may be, from the point of 
view of salary, of a different status from the Finance Minister. 


Sir Tej Bahadur Sapru: It is 09 question of emoluments. 
Diwan Bahadur Mudaliyar: Yes;*it is really a question of 
emoluments. | 
Then, My Lord, perhaps I might go to sub-heaq , which 
Your Wordahip indicated as open for discussion :— ) 
* (a) In what sense are Ministers to be responsible to the 
Legislature? 
(4) Is this responsibility to be collective? and, if s0,— 
(c) Is such collective responsibility to be recognised and 
expressed in the constitution? ” 


I would take sub-head (vii) along with that, because the two really 
go together. Excluding, for the time being, the two Ministers in 
charge of reserved subjects, I contemplate obviously the rest of the 
Ministers to be responsible to the Legislature. T ey will, in the 
first place, be eg Eemhe as all Cabinets are, to tha Legislature ; 
but they will also be responsible in the sense that, if the Legislature 
loses confidence in their administration, they will haye to vacate 
office. The general phrase “ parliamentary res] ‘nsibility,’’ well- 
understood in all constitutions, 1s what I contemplate wii} teference 
to those Ministers who are in charge of subjects other than reserved 
subjects; and so far as T am concerned, I can conceive of no respon- 
sibility which is not based on the theory of joint or collective 
Tesponsibility. It seems to me that there can be no real respon- 
sibility if each individual Minister can be hauled up by the Legis- 
lature and can be told he does not possess the confidence of the 
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Legislature. M erience of the working of the dyarchic consti- 
. tution in the Boies has made it clear that individual respon- 
sibility of Ministers makes for chaos in administration and makes 
for the breaking up of Ministries at short intervals. If the example 
of Madras is quoted as that of a Province which has fairly well 
worked the dyarchic system under very difficult circumstances, let 
me assure Your Lordship and the Committee that one of the prime 
reasons of that result is the fact that in Madras, we have always 
ised and acted on the principle of the Fae responsibility of 
Ministers in charge of transferred subjects. If each Minister were 
to go and canvass for support in the Federal Legislature, then it 
would not make for that unifying of policy which is essential in 
ing out the administration of a sub-continent like India. 
Howsoever Members may be returned to the Legislature, howsoever 
before they enter the Legislature they may woo various and varying 
constituencies to find an entrance into that body once they have 
come into the yo per they must be responsible for supporting a 
set of persons who will be in office and in charge of the adminis- 
tration. I see much greater danger’ in thinking of responsibility 
of individual Ministers than in visualising the possibilities of sepa- 
rate or joint electorates, or whatever other manner of constituencies 
may be devised for returning members to the Legislature. The one 
thing on which we should all be united is that the responsibility 
of the Executive should be a joint responsibility. It is there that 
an ama must be made of varying interests, of conflicting claims 
and of diverse view-points ;/ and if the administration is divided 
ary: that administration is bound to break up very soon 
indeed. 


Therefore, I lay the greatest stress on the fact that the respon- 
sibility of the Executive must be a collective or joint nsibility 
and that individual Ministers cannot be held individually respon- 
sible for their Department. That, of course, does not mean that an 
individual Minister may not be asked to vacate his office by the 
Cabinet itself or by the Prime Minister, if he were not to dischar 
his duties in the manner in which he is expected to do so; but the 
Legislature as such can only look to the entire Government for the 
discha of its proper responsibilities—it cannot single out 
any particular individual and say that he has failed to discharge 
his duties. I do not think, however, that it is necessary to euihicts 
this principle in the constitution. I would rather allow the growth 
of convention and understanding to take place from the very start— 
that Ministers are jointly responsible, and not individually respon- 
sible, to the Legislature. It is not necessary to put a specific clause 
in the constitution for that purpose, although such a clause finds 2 
place in some constitutions. On this point T have no particular 
view to press, but I do press the view that the responsibility must 
be collective and joint and not individual. ‘ 


Now, My Lord, how is the Legislature to enf this 4 
sibility? How is the Cabinet to vacate office it thn Tepislannre “a 
not satisfied that the Cabinet enjoys its confidence? On the last 
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occasion, when we discussed this subject, various expedients were 
devised ; but there was one thought which ran throughout the dis- 
cussion, namely, that it is essential to secure the stability of the 
Cabinet against the passing whims and fancies of a democratic 
House. 
Chairman; That is Section 35 of the last Report, is not it? 
Diwan Bahadur Mudaliyar: Yes. The Report says :— 


** For the purpose of securing greater stability to the 
Executive the suggestion was made, and found a large 
measure of support, that Ministers should not be compelled 
to resign save in the event of a vote of no confidence passed 
by a majority of at least two-thirds of the two Chambers 
sitting together. Ministers against whom less than two- 
thirds of the votes have been cast on a motion of no confidence 
would not, however, for that reason alone, continue to enjoy 
to any greater extent than before the confidence of the i 
lature who would still be able in other ways to make effective 
their want of confidence.”’ 

This is the important point :— 

** But the sub-Committee are of opinion that some means 
should be devised whereby in the interests of stability, an 
adverse vote should not on every occasion necessarily involve 
the resignation of the Ministry and that the subject should 
be further explored.” 


Now, My Lord, I wholeheartedly support that last sentence. I took 
that view on the last occasion, and I do not see any reason to 
change that view. We a pee the stahilits . : . Ministry 
against every passing gust of popular passion. My belief in demo- 
cracy is not less than that of veer Members here, but my belief in 
the importance of the administration and the vastness of the con- 
cerns that will be entrusted to the Cabinet, and therefore in the 
need for a Cabinet reasonably sure of its position, is so t that 
I am willing, notwithstanding the possible departure involved from 
technical theories of democracy, to make some provision for the 
reasonable stability of the Ministry. 


Dr. Ambedkar : Is not it even here open to the Prime Minister to 
interpret the resolution of no-confidence or defeat in the House? 
There is no obligation on him to resign. 

Diwan Bahadur Mudaliyar: I am just coming to that. ‘As I 
have followed the working of various democratic constitutions, 
latterly at any rate, and since the War in particular, the tendency 
has been not to look at every single adverse resolution of the Legis- 
lature as necessarily expressing want of confidence in the Ministry. 
‘The old Gladstonian idea that the Legislature cannot turn down a 
single comma of a draft Bill introduced by an executive government 
is not sabre fe ae cookie as it was before e and peyaete — come 
to realise that n not treat eve verse vo e Legis- 
lature as mopsth implying want of Vishlsnes in the Ministry. 
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. a My Lord, in the first place, I do not think that ever 
resolution passed by the Legislature though opposed by the Minis- 
try, should be treated as a vote of no-confidence at all; and, in the 
second place, I would not treat an adverse vote on any section of a 
Bill as a vote of no confidence, unless the Ministry itself chooses so- 
to regard it. . would not make an adverse vote a necessary reason 
for thinking that the Ministry has lost the confidence of the House. 
I contemplate a motion of a direct vote of no-confidence being tabled 
and by the Legislature—a direct vote of no-confidence which 
would involve the resignation of the Ministry. 


Last time we discussed various percentages of votes. Since then, 
having given the best consideration to the subject that I can, I 
have come to this conclusion, that a direct vote of no-confidence- 
cannot be initiated unless a specific number of members of either 
House express a desire that such a motion should be taken up. I 
adopt the Czecho-Slovakian example, which has been referred to 
by Sir Tej Bahadur Sapru for the purpose. Supposing a third of 
the members of either the House of Representatives or the Senate 
indicate a desire by a signed memorandum to that effect. 


A. Member: A third of the members present ? 
Diwan Bahadur Mudaliyar: No. Supposing a third of the 


members indicate a desire that they ant a resolution of no-confi- 
dence to be discussed, it should be obligatory on the Cabinet to 
arrange for the discussion of that motion. Secondly, that motion 
will be discussed at a Point Session of both Houses, the House of 
Representatives and the Senate sitting together and discussing the 
motion. Thirdly—and here I come to the question of major- 
ities—I shall be content if, by an absolute majority 
(that is, by a majority of the total strength of the two Houses as 
distinguished by the number of persons present) that motion is 
carried, and then the Cabinet will have to vacate office. On the 
Jast occasion, I have to remind the former members of the Com- 
mittee, the suggestion of Sir Te} Bahadur Sapru of a two-thirds 
majority was not pressed by him and was in fact withdrawn when 
it was shown that, in working out the percentages and the actual 
figures, it might easily happen that, on that basis, a Cabinet will 
_ continue in office notwithstanding the fact that the entire section of 

British Indian members did not express confidence in them. Thera 
is another reason why I have resorted to this expedient of an abso- 
lute majority. We have discussed at great leneth the Procedure to- 
be adopted in carrying out legislation. The encouraging apprecia- 
tion which Your Lordship has extended to each one of us at the end 
of our speeches has made each one of us think that our views have 
held the field. I am looking forward with interest therefore to the: 
Report which Your Lordship will place before us on Monday, and 
which will give us a real idea of what the Committee’s decision on 
these subjects is likely to be. I assume for the time being that 
CS, ge de Report will state that an absolute majority is: 
required at a Joint Session for the purposes of carrying out legisla— 
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tion where one House differs from another House. If that is so, 
the anomaly which was foreseen on the last occasion will not arise. 

Mr. Jinnah: What do you put down as the percentage of 
absentees ? ’ 

Diwan Bahadur Mudaliyar: I do not put down any definite 
for the percentage of absentees. It depends upon the crisis. 
Tt depends upon the determination of the members of the Legis- 
lature to get rid of an odious Ministry. If the Ministry has made 
itself so odious, I expect the percentage of absentees will be less 
than one. It depends on the interest which the members of the 
Legislature take in their own Executive. If they are keen on 
turning out a Ministry, I expect every man committed to that 
position to be present and cast his vote. 

Mr, Jinnah: What do you visualize? 

_ Diwan Bahadur Mudaliyar: Judging from the experience of a 
Provincial Legislature, where votes of no-confidence have been 
directly discussed (and they have been discussed in the Madras 
Legislative Council), I put down the percentage of absentees at two- 
at the most. We were able to record, out of 124 votes, 122 or so 
on the last occasion when a direct vote of no-confidence was debated 
with regard to the Madras Ministry in 1926. 


Mr. Jinnah: What do you take it as for all India? 
Diwar Bahadur Mudaliyar: Prophesy is a dangerous thing. 


Mr. Jinnah: I know that you are not a prophet; I was only 
trying to get your view. 

Diwan Bahadur Mudaliyar: IT have already told you, 
Mr. Jinnah, that it really depends upon the crisis upon the extent 
to which the Ministry has made itself odious, and also on the 
organisations which will have to be built up if democratic povern-- 
ment 15 to be introduced. At any rate, at the outset I think, on a 
real crisis, not more than 5 per cent. would be absent, if that would 
satisfy Mr. Jinnah as a.basis to go on. 


Mr. Jinnah: T am not here to be satisfied; I am just trying to- 
seek information, because you know very well, Mr. Mudaliyar, that 
in the Assembly—you have been there and I have been there—on- 
most critical motions the absentees bear a very large percentage. 


Diwan Bahadur Mudaliyar: That may be so, but I also remem- 
ber—and this has to be said in favour of the absentees—that, after 
all is said and done, in the last constitution many people felt that 
the position of the Legislative Assembly was not going to be of any 
real importance; aud [ would appeal to you to get out of the rut of 
old ideas with reference to the Legislative Assembly and think of 
the future Federal Assembly with the ideas involved in that, of 
being able effectively to carry out your ideas. 

Mr. Sastri: We are all going to grow wings in the future! 

Mr. Jinnah: I was only pointing out the danger. “My point is 
this, really that even with all the desire in the world to get out of 
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a rut, you cannot possibly get a full attendance because of the 
distances and the various difficulties that will arise. I feel that 
there will be a very large percentage of absentees, and the difficulty 
that I feel is this, that in that case the absentee votes will be in 
favour of the Ministry. 


Diwan Bahadur Mudaliyar: I contemplate just the reverse. 
The, absentees are those who are generally afraid to give a vote 
Against a Minister. Those who are anxious to euppars the Minister, 
those who are committed to the carrying on of the Ministry, will 
certainly be present. Those who are determined to oppose the 
Ministry will also be present. The absentees are just those people 
who want to run with the hare and hunt with the hounds. They 
can never be brought to the Legislature under any constitution. 


Mr. Jinnah : If the argument is a sound one, that the absentees 
will not be more than one or two per cent., then why insist on the 
absolute majority? Why not say those present? 

Mr. Jayakar: If you require an absolute majority, all the 
absentees will count as so many votes for the Ministry 

Mr. Jinnah: That is what I say. 

_ Mr. Joshi: May I put it in this way, Lord Chancellor, that 
those who are indifferent will be counted, as Mr. Jayakar has said, 
for the Ministry; and we have to consider whether it is really for 


the Minister to show that he has support instead of for the Opposi- 
tion to show that the Ministry has no support. 


Mr. Jinnah: If you are so sure that we shall get out of the rut, 
and that there will be almost 99 per cent. present, then why insist 
on an absolute majority ? 


Diwan Bahadur Mudaliyar: If these conundrums are followed 
to their logical extent, Mr. Jinnah will be in the same vicious circle 
in which I think I shall find myself. 

Mr. Jinnah: I am not in 9 vicious eirele at all. I am present- 
ing facts to you; that is all, = 

Diwan Bahadur Mudaliyar: I am proceeding on the basis that 
@ snatch vote will not do. I eee on the basis that a certain 
amount of stability is requisite for the Ministry. 

--- Mr. Sastri: If there is no cial vote of n 
Ministry will stand, As ste Game 


Mr. Joshi: What you are really doin is to vive the her 
indifferent people to the Ministry, y & give the benefit of 


__ Diwan Bahadur Mudaliyar : I contemplate two positi 
Ministry Is defeated, either there will eur disselcting oe rae 
Ministry will be constituted. If there is a dissolution, there is no 
need to trouble about it. Tf another Ministry is to be constituted 
you must show that that Ministry could also work; and unless the 
Opposition is prepared to get an absolute majority on its side #4 
cannot work. Therefore, I insist on a absolute majority being 
shown on the vote of no-confidence itself, so that the Governon, 
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General may call on the Leader of the Opposition to form an alter- 
native Cabinet. If it is merely a quesion of defeating the Ministry 
and no progress afterwards except by way of dissolution, I can 
understand the position of Mr. Jinnah. But I go further, and I 
say there ought to be a positive reault also out of a vote of no- 
confidence; and in the large majority of cases I look forward to the 
positive result of an alternative Ministry, rather than the negative 
result of a dissolution. If an alternative Ministry is to be formed, 
I take it that that Ministry should at any rate have an absolute 
majority to carry on the work; and unless it is shown on the vote 
of no-confidence that that absolute majority exists, it will not really 
be possible to form that alternative Ministry, 

Mr. Joshi: Supposing a Legislature consisted of three hundred 
members. One hundred members are indifferent as to which Party 
forms the Ministry. Out of the remaining two hundred members, 
fifty members are for the Ministry and one hundred and fifty mem- 
bers ie against the Ministry. Will you keep that Ministry in 
power 

Diwan Bahadur Mudaliyar: Mr. Joshi, your hypothesis shows. 
that we are not ready for self-government. 

Mr. Joshi: I do not know whether you are or not. 

Diwan Bahadur Mudaliyar: Ti one hundred members are in- 
different, what will be the position of any Cabinet that is formed 
under such circumstances? 

Mr. Joshi: They may form a group. 

Diwan Bahadur Mudaliyar: In any case, My Lord, I may not 
be as a democrat but I do believe in the stability of a Ministry, 
and this is as far as 1 am prepared to go with reference to the 
stability of Ministries. Other expedients of a more rigid character 
have been proposed. I think, from the criticism that I have met, 
that mine is a fairly workable medium, which can he accepted, of 
an absolute majority being required to turn out a Ministry. 

Then, there is sub-clause (c) of sub-head (vii):— 

‘* whether or not a Ministry would be justified in retaining 
office if, on any given matter, they are accorded the support 
of one Chamber but denied that of the other.” 


We have already suggested the expedient of a Joint Session where. 
there are clashes like that; and if that is to be fully followed, it 
does not matter if one Chamber denies support to the Ministry while 
the other Chamber gives support to the Ministry. These conflicts 
will be dissolved by Joint Session; and, the vote of no-confidence 
being a joint vote of the two Houses, this proposition will not 
present any very serious difficulties. 

Therefore, My Lord, in the first. place, I contemplate joint 
responsibility of the Ministers; in the second place, I press for the 
stability of the Ministry; and, in the third place, I suggest that 
they should be removable from office on a yote of no-confidence by 
a bare majority. Of course, I do not exclude the possibility of a 


Cabinet resigning otherwise than on a vote of no-confidence. They 
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may feel that their position with reference to the islature is 
getting so difficult that they may voluntarily vacate otlice. They 
may not wait for the motion of no-confidence. I am only suggest- 
ing the obligatory measures that are required for the vacation of 

ce by a Cabinet, and at the same time I must enter a caveat 
against this position. It ought not to be open to the Governor- 

neral to dismiss a Cabinet otherwise than on a vote of no-con- 
fidence. It ought not to be open to the Governor-General to say 
that, although a vote of no-contidence has not been passed against 
the Cabinet by the required majority, still he does not think the 
Cabinet possesses enough confidence with reference to the Legis- 
lature, and, therefore, that it ought to vacate office. These are the 
two ibilities I wish to avoid; first, that the Governor-General 
sheild not dismiss his Ministers by his own wish; and secondly, 
that the Ministry may have to resign of its own volition, apart from 
a vote of no-confidence carried in the manner that I have suggested. 


Sir fej Bahadur Sapru: Lord Chancellor, I confess that, in 
speaking on the various questions which have been occupying the 
attention of the Committee since yesterday afternoon, I feel some- 
what Rendered: First of all, I feel handicapped because, in 
dealing with a bie question of a constitutional character, you cannot 
very reasonably and logically divide that question into so many 
parts and deal with each part separately, irrespective of its relation 
to the entire whole. Secondly, because I feel that we covered the 
ground, more or less, on the last occasion, and a whole scheme of 
responsibility at the Centre was placed by some of us, including 
my humble self, before the Conference last year. Views were 
expressed on both sides of this Federal Structure Committee either 
in support of the scheme which was formulated by me or against 
that scheme; but I mean no disrespect to the Government of the 
day here when I say that, so far as they were concerned they never 
favoured us with their conclusions of a definite character last year. 
My Lord, it has frequently been said in English polities that India 
ought not to be treated asa party question. Luckily or unluckily— 
you can take it either way, according to your own point of view— 
is so happens that to-day I hope I am right in interpreting the 
results of the General Election when I say that you have got or 
are fog to get, a National Government; and if a National Govern. 
ment means anything, it means a Government of all parties. I am 
entitled, therefore, to expect that this newly elected Government 


au verte Nasional mind, and, if I may say so, a broad mind on 


Well, I do not really think that the time has : 
lend in this matter should he given by those rape Lhteaeee 
Government and other members of the British Delepations 1 
admire Mahatma Gandhi for the very wise and philoso en si f 
silence which he has adopted on Mondays, but Lehi Rag ad oy 
the Government or British Delegation were they to follow M. hate 
Gandhi's example all the days of the week! T therefore ex, : i 
that, at some time or other, the Governmen| will nesure anihae 
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‘they have got a mind of their own on this matter—that they have 
amade up their mind and that they are prepared to disclose this 
mind, Prankly, [ do think that, so far as we Indians on this side 
are concerned, we have kept nothing up our sleeves. Whether we 
agree among ourselves, or whether we do not agree among ourselves, 
whether our position is right or is wrong, we have rankly put 
forward our views in regard to responsibility at the Centre; and I 
do think that we should meet with a satisfactory response on this 
4juestion at some time or other in the course of this week, or possibly 
ext week. 


Now, My Lord, we are discussing the various questions which 
‘were indicated hy Your Lordship yesterday, minus certain forbidden 
‘questions, It seems to me rather difficult for any one of us to speak 
on the questions, the discussion of which has been permitted, 
without either directly or indirectly going beyond the limit 
ea winel I will obey Your Lordship’s behest of yesterday to the 
: of my ability; but I can only preface what I have to say by one 
observation, namely, that when we are talking of the position of 
the Army Member, or of the position of the various Members which 
will form the Cabinet, what is really at the back of our mind is 
responsibility at the Centre. I draw Your Lordship’s attention to 
question No. (vi), which you permitted us to raise and discuss 
“yesterday, and which runs as follows :— 


“What is to be the relationship of the persons appointed 

by the Governor-General to assist him in the administration 
of the ‘ Reserved ’ portfolios kta 

‘The moment you turn to that word “ reserved,”’ it implies that 


there are going to be some portfolios which are not of reserved 
haracter. Then the question goes on :— ; 


Mis. «ere tne (oa) She eager (Are they, for 
example, to be, or become, members of one or other Chamber, 
with the usual rights as such to speak and vote, or are they 
merely to have the right to sp in either Chamber, with 
no power to vote’); (b) the Council of Ministers? (Are they, 
for example, to attend all meetings of Ministers, or only 
when directed to do so by the Governor-General ?) ” 


‘Similarly, the various other questions which have this mornin 
‘been discussed with such great ability by my friend, Diwan Bahadur 
Mudaliyar, also imply that, without directly raising the question of 
responsibility, we are really proceeding on that assumption. If we 
are not proceeding on that assumption, then I woul respectfully 
venture to submit that all this discussion is meaningless and in- 
significant. 
Now, My Lord, I will take up the questions which have been 
rescribed by Your Lordship and which have been laid open to 
Sania, ake, for example, question No. (vi): “ What is to 
be the relationship of the persons appointed by the Governor- 
General to assist him in the administration of the ‘ reserved ’ rere 
4olios in regard te the Legislature ; 2 and in. kepasd 
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to the Council of Ministers? Now, the whole underlying basis of 
this question is that there will be certain portfolios—we will call 
those portfolios X and Y—which will be held by Ministers not of 
a popular character. In other words, these Ministers shall not be 
responsible to the popular vote, but shall be responsible for the 
conduct of their affairs to the Crown or to the Governor-General. 
It may be a very anomalous position, but this is the position that 
we contemplated at the last Session of the Round Table Conference; 
and, facing that anomaly, we have got to ask ourselves—how can 
we fit in these two official Ministers—or non-popular Ministers, to 
use a better expression—with the entire scheme which postulates 
that the rest of the Ministers shall be responsible to the vote of the 
Legislature? That is really the meaning and significance of this 
question. Now, so far as the scheme contemplated the existence, 
or rather the continuance for the period of transition, of certain 
subjects which Your Lordship has called Crown Bubjects, I, at any 
rate, stand by that. That was my view last year, and that continues 
to be my view this year. 


But there were two questions which I raised last year, and which, 
with Your Lordship’s permission, I shall try further to elucidate 
this morning. One is, if these Ministers, who will be in charge of 
“reserved ’’ portfolios, will owe their appointment to the Governor- 
General and will be responsible to him, what exactly will be their 
position in the Cabinet? I ventured to point out last year that it 
would be most unfortunate, and from a practical point of view 
undesirable, if we were to divide our Ministers for the purposes of 
Cabinet work into two classes. In other words, I suggested, and 
I do not suggest again, that we should insist upon unity inside the 
Cabinet, unity to be achieved with difficulty, but still always to be 
aimed at; and for that reason I suggested, and I do suggest, that, 
although these Ministers in charge of the ‘ reserved’ portfolios 
will owe responsibility in the technical sense of the term to the 
Crown, yet inside the Cabinet I should make no distinction between 
them and any other class of Ministers. I should permit them to 
eome into the Cabinet, to take part in discussion of subjects gene- 
rally, and not to confine themselves only to subjects within their 
own portfolio, to vote inside the Cabinet whenever occasion mav 
arise for voting, and then, when they go into the Legislature, to 
present a united front to the Legislature. I think that, so far as 
the questions relating to these “‘ reserved ’’ portfolios are concerned, 
these Ministers will, to a very great extent, be responsible to the 
opinion of the Legislature; but occasions may arise when. con- 
sistently with their duty to the Crown, they may find it diffieult 
to be responsible. When such occasions arise, I ‘contemplate that 
an adverse vote of the Legislature on matters within the purview of 
those portfolios shall not mean that those two Ministers will he 
necessarily thrown out. At the same time, T do contemplate that 
when there is an adverse vote recorded by the Legislature against 
the Ministry as a whole, on any matter which is within the exclusive 
jurisdiction of the Legislature, then the whole Ministry—on the 
principle that the Executive must be a united Executive—will oo 
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out of office. It may be open to the Governor-General, when he 
‘comes to appoint a new Ministry, to re-appoint the official Ministers 
or the non-popular Ministers, or to appoint some other persons; but 
the essential feature of it is this, that from the very start we must 
ask the Cabinet to work as a single unified and unitary Cabinet 
inside the charmed circle of the Government and also in its relation 
to the Legislature. Now, some people criticise this scheme as 
amounting to dyarchy. I do not wish to enter into any contro- 
versy—if it does please them to characterise it as dyarchy, well, let 
them indulge in that criticism. But in its essence it is not dyarchy. 
There are some vital points of difference between a , a8 con- 
ceived by the authors of dyarchy, and as actually worked in practice, 
and the system which I suggested last year. 

My Lord, dealing with the question of the Ministers in charge 
‘of the Army portfolio and the portfolio of External Affairs, there 
are one or two observations which I would like to make, You 
cannot completely envisage to yourselves the functions and duties 
-of the Ministers in charge of these portfolios unless you discuss the 
bigger question of the Army policy and the bigger question of 
External Affairs. Now, there are many things connected with the 
Army which, in my humble opinion, could be safely transferred to 
the control of the popular Legislature, while there are other things 
which it would not be safe to transfer at the present moment, but 
which may be transferred after a few years. refrain from going 
into those questions because I do hope and believe that some day 
-or other, before this Conference is over, the National Government 
and Your Lordship may give us a chance of ie the bigger issue 
with regard to the Army and with regard to External Affairs. 
Meanwhile, I will content myself by pointing out that the true, 
legal and constitutional position with regard to the Army in India 
is that the Army is maintained by the isa You may look into 
the provisions of the Government of India Act from the beginning 
to the end, but you will not find anything more than a reference 
to the appointment of the Commander-in-Chief, or rather 
to the position of the Commander-in-Chief in relation to the 
other Members of the Executive Council. That ts not consistent 
with responsible government. The Army is absolutely independent 
of the vote of the Legislature. This is exactly the position that 
obtains there, and unless you have a definite provision regarding the 
constitutional, legal and financial position of the Army in India, 
I venture to think that the position of this Army and your Army 
Minister will not be a very enviable one in the future. Therefore, 
if we want to discuss exactly the position, the functions, the duties 
and the responsibilities of the Members in charge of these portfolios, 
we have got to discuss those questions independently and arrive at 
-certain conclusions. 

Will Your Lordship be pleased to turn to Section 33 of the 
‘Government of India Act? You will find that Section says :— 


Subject to the provisions of this Act and rules made 
thereunder, the superintendence, direction and control of the 
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civil and military government of India is vested in the- 
Governor-General in Council, who is required to pay due’ 
obedience to all such orders as he may receive from the 
Secretary of State.’’ 
I will invite Your Lordship’s attention, by way of comparison, to- 
certain sections in the Australian Constitution. Take, for instance, 
Section 61, which says :— 

** The executive power of the Commonwealth is vested in. 
the Queen and is exercisable by the Governor-General as the 
Queen's representative, and extends to the execution and 
maintenance of this Constitution, and-of the laws of the- 
Commonwealth.” 


You will have to have something of that kind in the Indian Consti- 
tution ultimately, though for the time being, consistently with the 
scheme which I have just foreshadowed, possibly the Governor- 
General will owe a certain amount of responsibility to the Secretary 
of State during the period of transition. It must be distinctly 
understood, however, that that cannot be a permanent feature of the- 
constitution. 

Now, My Lord, I will say no more about the Army, as I hope 
to have a further opportunity of doing so if you decide to give us. 
an A sebeate & of discussing the bigger question of the Army. TI 
shall then wish to say a great deal more on questions connected with 
the Army; but, at the present moment, I will not deal with the- 
position of the Army Minister in any greater detail. 

_ With regard to the Minister in charge of External Affairs, my 
friend, Diwan Bahadur Mudaliyar, has said that there is a great 
deal in the portfolio of foreign affairs which could easily be trans- 
ferred to popular control at the present moment. With that general 
observation and with the details concerning it, to which Diwan 
Bahadur Mudaliyar has referred, I am in entire agreement. 

_ My friend, Diwan Bahadur Mudaliyar, made one observation. 
with regard to the personnel of the Ministers who will be in charge 
of the portfolios of the Army and Foreign Affairs. He said that 
so far as the Arnty is concerned, it should from the very start be 
pia in charge of a non-official member of the Indian Legislature. 

ventured to make the same suggestion in a somewhat different 
form last year. I said that I would leave it to the discretion of 
the Viceroy to select a non-official member as Member in charge of 
the Army portfolio, though I would preter that he started by 
selecting an Indian member of the Legislature. T am quite pre- 
pared to go as far as Diwan Bahadur Mudaliyar has gone to-day 
and I do suggest that, if our men are to acquire knowledge and” 
experience of Army affairs, it is better that they should make a 
beginning now than that you should start them alter ten or fifteen 
years, or that you should use the absence of experience on our part 


an an argument against advance in that direction. 


_) As regards the Foreign portfolio, my friend ggested 
far as the Foreign portfolio is concerned, it mihi contin ne 
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~some time to be in the hands of an official Member. ero? 
speaking, I would make no rigid rule even in regard to that. 
would leave ample discretion to the Governor-General, though I 
“hope that, in order to give a chance to Indians to acquire knowledge 
of foreign affairs, the Governor-(Jeneral would use his discretion— 
if not immediately, after a few years—and employ Indian talent in 
regard to those matters also. 


T will now pass on to the question of the number of the Ministers. 
Here again, I feel it difficult to discuss the question of the number 
with any degree of certainty. At the present moment, we can ony 
roughly say what will be the subjects of administration which wi 
have to be divided among the Members of the future Executive of 
“the Government of India. TI do not think the number of ten, sug- 
gested by Diwan Bahadur Mudaliyar, is extravagant. Probably, 
in course of time, the number may have to be increased; but to 
begin with, I should be quite content with anything like nine or 
ten. That, of course, pre-supposes that we shall have, before we 
finish our work, come to a definite understanding as to what will be 
the subjects within the control of the Government of India, and 
what will be the subjects within the control of the Provincial 
Governments. 


I do think that, if Law and Order are transferred to the 
Provinces, the work of the Home Member of the future will be 
- considerably reduced. 
Sir Sultan Ahmed: Are not Law and Order already Provincial 
subjects? 
Sir Te; Bahadur Sapru: Yes, but they are not absolutely trans- 
ferred subjects. 


Sir Muhammad Shafi: Law and Order are already Provincial 
subjects. 

Sir Tey Rehadur Sapru: That is what I am saying but they are 
reserved. You know as well as I do that the Home Depastiient oft 
the Government of India is very busy from morning to evening in 
controlling Law and Order in the Provinces. 

Sir Muhammad Shaft : They have what may be described as 
“provisional jurisdiction. 


Sir Tej Bahadur Sapru: You are at cross purposes with me. 
You are thinking that I am raising a communal issue. I am doing 
nothing of the kind. I am as strong an advocate of the transfer of 
Law and Order to the popular control as you are in the Provinces. 
What I am saying is that, once Law and Order are transferred to 
the Provinces, the position of the Home Member of the future will 
be very different from the position of the Home Member at the 
present moment, 

Sir Muhammad Shafi : It is with reference to that statement of 
any learned friend that I remark that Law and Order are already 
Provincial. subjects. No doubt, the Home Member has a certain 
ameasure of control; but that is an entirely different matter. In 


the classification of subjects, Law and Order are already Provincial 
jects. 


Sir Tej Bahadur Sapru : I am not denying the very patent fact 
that Law and Order are Provincial subjects; but that is not enough, 
They must be not only Provincial subjects, but they must be trans- 
ferred subjects—that is to say, they must be subjects which will 
come under the control of a popular Minister. If that is so, I 
venture to think that Sir Muhammad Shafi will with me 
that the duties of the Home Member of the Government of India 
will practically come to an end so far as Law and Order are con- 
cerned, Therefore, the Home Member of the Government of India, 
being relieved of a great deal of work jn connection with Law and 
Order, will probably apply himself to many other subjects relating 
to the internal administration which will be within the control of 
the Federal Government; and it is for that reason that my friend 
has properly given him the appellation of a Minister of the In- 
terior. 


I will not say definitely what the portfolios should be until I 
know what are the subjects which are going to be assigned to the 
Federal Government; and I should leave the formation of the port- 
folios to the future Prime Minister, in consultation, probably, with 
the Governor-General of the day. But there is one thi ere on 
which I want to be as explicit as I ibly can. If there is to be a 
Ministry in charge of certain portfolios, I expect that that Mini 
will pursue and act upon the principle of collective responsibility, 
which, in my humble opinion, means that there will be a Prime 
Minister who will submit the names of his colleagues to the 
-General of the day. If this is not what is meant 

responsibility at the Centre—if what is really aimed at is that the 
Governor-General should be at liberty to ‘select his Ministers 
belonging to different groups of political thought and different 
political parties—then [, for one, do not envisage the future with 
any degree of hope. 

Mr. Zafrullah Khan ; Sir Tej, may I ask which subject you 
are now discussing? 

Str Tej Bahadur Sapru: I am discussing those questions 
generally. 

Mr. Zafrullah Khan : They are questions in which we are con- 
cerned as representing the Muslims. 


_ Sir Tej Bahadur Sapru : I am discussing the question that was 


discussed by Diwan Bahadur Mudaliyar—sub-head (v). 
Mr, Zafrullah Khan : We shall have to re-consider whether we 


can take part in any part of this discussion at all, because some of 
it relates to matters which raise communal jssues. 


Sir Tej Bahadur Sapru : 1 am discussing sub-head (v) (6)— 
““ Is this responsibility to be collective? ”’ Wall, if it is not to be 
collective, then I submit, for one—I have a very strong feeling in 
this matter—that you will have the same experience repeated at 
the Centre as you have had in the Provinces—one Minister going 
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one way and another Minister going another way, without there 
being any nexus of political allegiance and political party to unite 
the two, 


_ Now, My Lord, I pass on to the other questions which were 
diseussed by my friend, Diwan Bahadur Mudaliyar. He said— 
and this is also what I submitted last year—that the one principle 
which we ought to aim at, in building up the constitution of the 
future executive government of the Government of India, is that 
there must be a fair degree of certainty and stability about our 
Executive. I entirely endorse that. The principle of stability has 
been sought to be enforced in post-war constitutions in various 
ways. I ventured to quote the Czechoslovakian model last year in 
my speech, and I suggested that, whenever there was a question of 
no-confidence to be raised, we might either follow the Czechoslo- 
vakian model of requiring one-third of the members of the Legis- 
lature to notify their vote of no-confidence, and that question being 
handed over to a special Committee of the Legislature to report, or, 
if we were not prepared to impose that limitation at the beginning. 
we nae rovide for a special majority by which the Executive 
might be thrown out. I am perfectly well aware that this latter 
part of my suggestion has been very strongly criticised, and by 
none more than by the Indian Liberals. ell, so far as J am 
concerned, I am unrepentant; and I do think that, having regard 
to the new experience that we are going to have, and having regard 
to the fact that, for the first few years, or possibly for the first 
fifteen or twenty years, party demarcations in India will not be so 
clear—personal issues will be mixed up with public issues, there 
will be many other extraneous considerations coming in—it is far 
more desirable that we should accept the principle of a special 
majority for the extension of the life of the Executive than that 
we should leave it to a simple majority. It is for that reason that 
T suggest it. I never committed myself to the number—two-thirds, 
three-quarters, one-third, or anything of the kind. What exactly 
that majority will be is a question which can only be determined 
when we know the exact numerical strength of the Legislature. 
the character of the Legislature, the functions and the powers uf 
the Legislature. On that point, My Lord, I see no reason to 
modify my opinion, although I have paid the most respectful at- 
tention and consideration to the criticism that has appeared on 
that point in India. 

Again, coming to the question of absolute majority or simple 
eaients, which aes bated by my friend, I personally think that, 
from a practical pent of view, the gree will sik he one * Me 

¢ importance. ce you acce e principle of a 
acasideh or once you accept the Czechoslovakian model of refer- 
ring the vote of no-confidence previously to a Committee of the 
House, the question of absolute or simple majority seems to me to 
lose all importance. But if our friends here would be more con- 
tended with a simple majority on the lines suggested by some of 
them, I would not object to that. 
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There remains only one more question for me to deal with. 
That is the question which has been very frequently raised im 
India, and to which reference was also made this morning by my 
friend, the Diwan Bahadur, Jt has been asked whether, under 
the constitution apes which we have been working since last year, 
we contemplate the representatives of the Indian States taking 
part in matters which will be of a purely British Indian character. 
his question was also discussed last year, and I believe I am right 
in saying that His Highness The Maharaja of Bikaner and His- 
Highness The Nawab Sahib of Bhopal referred to that more or less 
in the course of their speeches. They said that, so far as they 
were concerned, they were not anxighiht all to take part in matters- 
which did not relate to them or in matters which affected British 
India alone; but where the question of the extension of the life of 
the Executive was concerned, they would claim a voice in this 
matter, for the very obvious reason that the Government would 
belong to them as much as it would belong to British India, Now, 
My Lord, I do not think that that is a matter which need very 
seriously disturb the peace of our minds. I believe there is a 
sort of convention which has grown up in the House of Commons 
which has a bearing on this. I think a convention has grown up 
im the House of Commons that, on the Scottish vote, there is no 
voting by English Members. 

Sir Samuel Hoare : I am sorry to contradict Sir Tej Bahadur 
Sapru, but that is not so, What usually happens in the case of the 
Scottish debates is that the English Members take a day’s holiday. 
from the House of Commons; but there is no convention that Eng- 
lish Members do not vote on the Scottish Estimates. Where the 
convention comes in is in the case of the Standing Committee for 
Scottish questions. As Sir Tej knows, there are several Standi 
Committees of the House, and one of them is a Scottish Commit- 
tee; and on that Scottish Committee there are only Scottish 
Members. Actually, on the floor of the House, however, any 
Member may take part. } ; 

Sir Tej Bahadur Sapru : Is not the effect of your taking a 
holiday that you refrain from voting? «You do not send your votes 
by post or telegram when you take a holiday? 

Sir Samuel Hoare : No, we do not, but we refrain from voting 
rather because we wish to take a day off than because we feel we 
should not take part in the Scottish debate! 

Sir Tej Bahadur Sapru : Well, I hope that our friends from 
the Indian States are sporting enough to take holidays on those 
days when we are discussing questions in which they are not 
directly interested, so that a convention may grow up similar to. 
that of the Seottish Committee. That is what I had in view. 
Therefore, constitutional purists in India, who criticised this part 
of the scheme on the ground that the representatives of the Indian 
States will secure a whip hand or become a dominant factor, and 
therefore will have a voice in our affairs while we shall not hare 
one in theirs, forget that there is a good deal in the written consti- 
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tution which can be supplemented by the growth of healthy con- 
ventions and understandings. That is all 1 had in view, and that 
is what it seems to me to be perfectly reasonable to aim at. 

Mr. Sastri : I did not quite follow Sir Tej Bahadur Sapru. 
Does he intend this voluntary abstention, on the pretence of a 
holiday, to apply to votes of no-confidence on British Indian 
matters or to apply all round? 

Sir Tej Bahadur Sapru : I am afraid that is not what I in- 
tended or had in mind. My point is really this, that on all other 
matters the ordinary Parliamentary procedure will be in full force; 
but, when it is a question of turning out the Executive by a special 
vote of no-confidence, then in regard to that matter, and that 
matter alone, I would give the Indian States a voice, because the 
Government is as sah theirs as ours. 

Mr. Sastri : You would give a definite voice, then? 

Sir Tej Bahadur Sapru : Viven on purely British Indian sub- 
jects. My answer to the criticism is that votes of no-confidence- 
are not of daily occurrence. Lf they were, then, of course, you 
eould not run your responsible government. 

Mr. Joshi : Then how does the question of a holiday arise? 

Sir Tej Bahadur Sapru : On other questions. 

Mr. Sastri : On other questions you would not bar them out by 
rule—you would only leave it to a convention? 

Sir Tej Bahadur Sapru : Yes, to-a convention. 

Mr, Sastri : I wish to ask Sir Samuel Hoare whether eve 
English Member takes a holiday on the days when the Scottish 
Vote is taken, or whether certain English Members remain and 
take part in the debate and vote. 

Sir Samuel Hoare : I could not say categorically that they do- 
not take part, because a few of them do, and certainly there is no 
distinction in the Rules of the House between a Scottish Debate 
and any other. Any Member is entitled to take part if he wants. 
to. 

Mr. Sastri : On questions of no-confidence there is a definite 
understanding that vote may be given, but in the other cases 1t 1s 
to be left to convention. Why should there be a convention on one 
side and a rule on the other? 

Sir Tej Bahadur Sapru : My answer to that is that it would 
not be fair for either section of the House to turn out a common 
Executive by itself. It must be with the consent of both sections. 

Mr. Joshi : You are proposing that they should have statutory 
power to vote on all subjects? 

Sir Tej Bahadur Sapru : Yes. t 

Mr. Joshi : Tf that is so, you need not provide specially for 
giving them a vote in the case of a motion of no-confidence? 

Sir Tej Bahadur Sapru : I am envisaging the possibility and 
the probability of a convention growing up on that point. far- 


832 


as the statute is concerned, 1 would not divide the members of the 
Legislature into Class A and Class B. I would leave it to the good 
sense of the members not to interfere in matters which do not relate 
to their part of India, 

_ Mr. Iyengar : Do you contemplate a similar convention to grow 
up that where questions involve a British Indian issue, the Indian 
State representatives might well be indifferent as to how the 
Ministry is turned out? 

Sir ej Bahadur Sapru : So far as the question of the extinc- 
tion of the life of the Executive by a special vote of no-confidence 
is concerned, | make no distinction between the two halves of 
India; but in regard to other matters E 

Dr, Ambedkar: Would you mind specifying some of the 
matters? 


Sir Tey Bahadur Sie ibe : Central subjects; the Penal Code; 
the Civil Procedure Code; Income-tax. There are many things 
which do not relate to the Indian States, 

Dr. Ambedkar ; You mean ordinary legislation? . 

Sir Te) Bahadur Sapru : Yes. 

Str Muhammad Shafi : May I put a question to Sir Tej? Sup- 
ae there is a vital measure relating to British India betore the 

1: 

Sur Tej Bahadur Sapru : Relating to British India alone? 

Sir Muhammad Shafi : Yes———and the Indian States’ repre- 
sentatives are on a holiday when that measure is being discussed. 
Supposing, on that vital measure, the Ministry is defeated—the 
Legislature rejects the measure. What will be the position? 

Sir Tej Bahadur Sapru : I am afraid you did not listen to me. 
I said, in regard to all other matters, I would leave the ordinary 
Parliamentary procedure to remain in force. For instance, never 
mind whether they are present or not; if a Ministry is defeated on 
a vital question, then it is not a matter of their being turned out 
by a vote of no-confidence. It is a matter of their good sense, and 

ey have got to resign. 

Sir Muhammad Shaft: In that case, my learned friend draws 
4 distinction between a Ministry having to resign on a vote of 
censure (if such a vote is passed) and its having to resign if it is 
defeated on a vital question? 

Sir Tej Bahadur Sapru : Yes. That has been the basis of my 
argument, from the beginning. 

HLH. The Nawab of Bhopal : May I make the position of the 
States quite clear? They are not at all keen or anxious to vote on 
any matters which are the concern of British India. 

Sir Tej Bahadur Sapru : That was my impression, and I hot 
I represented Your Highness’s view ITS Ti) ooh hee 

Mr. Zafrullah Khan : Supposing this convention which - 
want is actually established. Do you contemplate that, a ras 
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particular days on which British Indian questions are being dis- 
cussed, those representatives of the States who happen to hold port- 
folios will still be present and defend their point of view? 


Sir Tej Bahadur Sapru : Yes. The Executive is quite differ- 
ent. Therefore, My Lord, I really see no difficulty. If the utmost 
limit to which the criticism can go is that it is anomalous—that it 
is not perfectly logical—my answer is very simple. No constitu- 
tion, written or unwritten, could bear the test of a strictly logical 
examination. What we want really is a workable constitution, 
and not a constitution which, from an ideal point of view, would 
be treated as a democratic constitution. 


My Lord, I believe that, on the questions which were thrown 
open by Your Lordship for discussion, I have said everything I 
want to say; but there will be many more poinés which will arise 
when the bigger question which has been reserved, if I may say 50, 
and which is still a Crown subject so far as the discussion is con- 
cerned, is thrown open. When that reservation is removed, then, 
probably, I shall have to say a great many things more which 
would i out of place at this particular moment; but before I 
conclude, I wish again to repeat my warning that the whole dis- 
cussion of these permitted questions proceeds on the assumption 
that there is to be responsibility at the Centre. Otherwise I do 
say, with great regret, that we shall find at the end that we have 
been indulging in a solemn farce. 


Mr. Zafrullah Khan : May I say a few more words by way of 
explanation? Speaking entirely for myself, I realise the difficulty 
of discussing piecemeal certain sub-heads that are intimately con- 
nected with each other. I therefore quite sympathise with those 
speakers who have given expression to that difficulty, and I can 

uite understand that, in spite of their best efforts, they have not 
Puen able so to divide their submissions as to confine them entirely 
within the limits of those sub-heads that we felt could be discussed 
without raising the communal question. One also feels the difli- 
culty with regard to time, which is a very great consideration 
indeed: and one does not wish in any way to obstruct the work of 
the Committee. On the other hand, one has one’s own difficulties, 
and one has one’s own mandate and the wishes of one’s colleagues, 
apart from those who actually sit round this table, to consider. 
It has been amply demonstrated, in the two very learned ches 
that have been made, that the discussion even of certain sub-heads 
of Head 6 is not possible without some direct or indirect reference 
to other questions with regard to which we are not at present able 
to make our submission; and if that difficulty has arisen on one 
side, there is a corresponding difficulty which I penny feel— 
and I am not speaking for anybody else—and it is this, that even 
for me, then, it Sad be difficult to make my submission on 
certain sub-heads of Head 6, even if I wanted to confine myself to 
those without trenching on other subjects with regard to which it 1s 
not possible to submit a considered opinion at the present stage. 


Eee 


That being the difficulty, and there also being my anxiety to 
make my contribution towards the discussion Sf thane subjects, I 
wish to make this statement—that on the whole of the subject 
which is now under discussion I shall certainly claim my right to 
make my submission; and yet I cannot make it with any profit 
or use until after those questions which relate to the minorities 
have been one way or the other settled. 


Sir Samuel Hoare : Lord Chancellor, Before we break up’ for 
luncheon, I wanted in a sentence or two to remove one or two of 
Sir Tej Bahadur Sapru’s apprehensions. He seemed to think that 
we Members of the Government are under a perpetual vow of 
silence—that we have followed Mr. Gandhi's example so sympa- 
thetically that we are silent not one day of the week Dut every day 
of the week! I can assure him that we have undertaken no such 
obligation; but I do venture to say that I thought his implied 
criticism this morning was not altogether justified. He seemed to 
think that we Members of the Government ought to come down 
here and state categorically our position upon the many details 
that we are discussing. That has never been my view of the posi- 
tion of the British representatives upon this Committee. First of 
all, there are a number of these details upon which there must be 
latitude of opinion amongst every section of the Committee. It is 
quite clear from the discussions this morning that a complicated 
question of this kind bristles with points of detail, upon which 
there may be a latitude of view even amongst one or other Member 
of the Government. Moreover, today he seemed to think that, in 
the course of the next two or three days, we should come here and 
express our views not only upon these details, but upon the general 

uestion of reserved ear gente-aubjenss that we are not discussing 
this morning, so far as I understand. Speaking for myself, I cer- 
tainly accept the position that, some time or other, the Government 
will have to state their view upon these very important issues, such 
as the issues connected with Crown subjects; but I do say that, 
to ask us to do it in the course of the next two or three days, when 
the new Government has scarcely been formed, and when in this 
Committee we have not to-day even reached those subjects, is mak- 
ing upon us rather an extreme demand. What I do say to him is 
that, upon the earliest possible opportunity, no doubt, we shall 
discuss these questions; and when that time comes we shall ob- 
viously have to take a part in them and express our views. But, 
so far as to-day is concerned, I think, if we tried to do so, first of 
all, it would be out of order, and, secondly, the opportunity has 
not arisen. 


Perhaps I may add to that, with reference to the details that we 
have been discussing, that my own view in a sentence or two is 
that a great many of the questions that we have been discussing 
this morning can only be settled in actual working. All these 
questions as to what should constitute a vote of censure; whether 
it should be a particular percentage of the two Chambers or not; 
questions, again, as to which section of the Assembly should take 





part in particular kinds of debates; questions, again, as to the 
stability of the M -_ I think it 1s very interesting that we 
‘Should have discussions of this kind, but I myself am quite sure 
that they will really only be settled in the actual working of the 
‘constitution when the constitution is started. It is extraordinarily 
-diffieult for us, I think, to dot the i’s and to cross the t's when 
these are really subjects much more of the practice of the constitu- 
‘tion than they are of the theory of the constitution. 


With reference to the bigger question that has been raised this 
morning, namely, the distinction between the representatives of 
the Crown subjects and the other Ministers, I venture to suggest 
it is much better really to deal with the facts as they are and to 
recognise the fact that, in the transitional period—I purposely say 
“in the transitional period '"—there js efinitely a distinction 
between these two classes of people; and, if there is a distinction, 
it is much better not to pretend that there is no distinction. The 
representatives of the Crown subjects will not be advising the 
‘Governor-General as will be the case with the other Ministers; they 
will be under the directions of the Governor-General. That seems 
‘to me to make a very definite distinction between the two, and I 
would suggest to members of the Committee that it is really better 
‘to keep in view these actual facts, rather than to try to gloss them 
rover and to make it appear that there is a kind of collective 
responsibility when there is not, and that they are Ministers just 
like any other Ministers. : 

When I say that, I should like to safeguard myself to this 
extent. I cannot imagine that, in the working oi the constitution, 
there would be an irremovable gulf between these two classes of 
people, and that on the one side the Ministers responsible to the 
Assembly would go their way, and that on the other side the 
officials responsible to the Viceroy would go their way. I imagine, 
rather, that these people, being practical men Sti dealing with 
things as they are, will work an arrangement of that kind, in the — 
transitional period, much more by consultation between the two 
‘sides than by attempting to create a theory as to their identity 
which does not seem to me to really exist. 

No doubt we shall discuss facts of this kind in greater detail 
when we come to discuss what are called the broader issues of 
reserved questions; but I venture to put that observation before the 
Committee this morning because I think we had much better face 
‘these facts and deal with them as facts rather than, as I say, try 
to create a theory that does not apply to the circumstances. 


(The Committee adjourned at 1-5 p.m. and rexwmed at 2-30 p.m.) 


Mr. Joshi : Lord Chancellor, I wish to say a few words about 
‘the fesponsibility of the Ministry to the Legislature. The first 
point to which I wish to refer is the proposal made by Diwan 
‘Bahadur Mudaliyar—that the Ministry should be responsible to the 
two Houses jointly. That proposal not find favour with me. 

R.T.C.—IT. F 
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I feel, Lord Chancellor, that if we are going now to get a respon— 
sible government in India, that government should be responsible 
to the common people of India, Although we may have a Second. 
Chamber in India, properly constituted, nevertheless the Executive 
Government must remain responsible only to the popular Chamber. 
Otherwise, it will not be a government responsible to the common. 
people, but it will be a government responsible to some persons- 
who are not really representatives of the people. I consider that 
the Upper House will, not be representative of the people. As a 
matter of fact there are proposals that, in the Upper House, there 
should be 50 per cent. of the members who will represent not 
the people but the Princes; and there are proposals supported by 
Sir Maneckjee Dadabhoy that there should be a large proportion of 
representatives of the capitalist classes, 


Sir Maneckjee Dadabley : I never said that. 


Mr. Joshi > I consider, Lord Chancellor, that a real popular: 
vernment should be made responsible only to the popular 
hamber. 


The next point which I wish to touch upon is the question of 
the majority te which the Executive Government should be turned: 
out. Mr. Mudalivar proposed that there should be an absolute: 
majority which should compel the Executive Government to resign. 
office. Sir, I quite appreciate the desire of some members to secure 
the stability of the Executive Government, but I feel they will not: 
secure the stability of the Executive Government without making: 
very large sacrifices by the devices which they have proposed. If 
you provide, in order to secure a stable Government, that an 
ordinary majority in the House should not suffice, but that yom 
should have an absolute majority of members voting, I think yow 
may secure stability to some extent; but you will secure thc 
stability of an Mxecutive Government which will not command the: 
respect of the Legislature or the respect of the country. If a 
Ministry has not got a majority in the House and cannot get its 
legislation passed, cannot get its supplies voted, and still remains 
in power, I do not think it will command the respect of the 
members of the Legislature. It will not even get the respect of 
the people in the country. I have myself seen, in the present 
Provincial Legislatures, Ministers holding office but not having 
the respect of the members of the Legislature or of the country. 
Ministers proclaim in the Legislatures their policy. They are 
defeated on the principles of that policy. In order to keep up 
their office they bow to the decision of the Legislature. What does 
that mean? Does it mean that their principles were not very dear 
to them, that they did not approve of those principles, but. that, 
in order to keep up their job, or, if I may say so, to keep in office, 
to keep up their power, they accepted a- principle which only a 
little time before the discussion they considered to be a wrong prin- 
ciple? I therefore feel, Lord Chancellor, that if we try to secure. 
the stability of the Executive by such devices, we shall not get a 
Ministry which commands the respect of the country and of the 
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Legislature. I am therefore in favour of the Ministers resigning 
as soon as they find that they have not the confidence of the 
Members who vote. 


_ Lord Chancellor, while Diwan Bahadur Mudaliyar was speak- 
ing, I placed before him certain figures showing the position of 
certain parties—showing that, under certain circumstances, a group 
of mem of the Legislature may not vote, and on account of a 
group of members not voting a smaller group may remain in 
ee Tt is quite possible that in India our members of the 

egislature may be divided according to some principles—ques- 
tions regarding tariffs may come forward. ‘Those who are free 
traders will not like tariffs ; those who are in favour of protection 
will like tariffs; but there may be some people who are indifferent 
to tariffs. These people may not vote on certain occasions. If, 
because a certain group of members does not vote, you keep up a 
Ministry consisting of a smaller group in the House, in my judg- 
ment you are giving your Executive Government to a smaller 
group, and it will cease to be a representative Government. I was 
not thinking, when I asked the question, that members may not 
wote because they are merely indifferent to voting, but that they 
may be indifferent as to which party should form the Government, 
and in that case may not vote. If you made a rule such as that 
the majority of members must vote in order to turn out a Ministry, 
you may keep a smaller group in power. I consider that is an 
undesirable thing, 

In order to avoid what Diwan Bahadur Mudaliyar called the 
passing whims and fancies of the Members of the Legislature, I am 
‘quite prepared to accept some kind of provision which will preveut 
‘a vote of no-confidence being moved merely for vexatious purposes. - 
You may make a rule that, before a vote of no-confidence is allowed 
to be moved, there should be a certain proportion of Members 

resent showing themselves in favour; but even that number must 
be a small number. Lord Chancellor, the right of moving a vote 
of no-confidence is utilised, not only for turning out the Ministry; 
but as a preliminary measure for discussing measures of policy. 
You perhaps may know that in Great Britain votes of no-confidence 
or motions to that effect are moved, not because the opposition feels 
that the Government will be defeated or that there is the slightest 
chance of the Government being defeated on that motion, but a vote 
of no-confidence is moved in order that the Legislature should 
have an opportunity of discussing the policy of the Government. 

I therefore feel that, if you make a provision that one-third of 
the Members of the Legislature—not even one-third of the Members 
present—amust signify their assent to moving a vote of no-confid- 
ence, you will deprive the Legislature of a valuable right of dis- 
cussing the policy of the Government, I would therefore put that 
number at a very small re, in order to prevent one, two or 
three people only taking advantage of their mght to move a vote 
of no-confidence for vexatious purposes. But, as soon as you find. 
that there is an appreciable proup in the House—it may be a small 
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group, but an appreciable group, in the House—who want to dis— 
euss the policy of the Government on an important measure, the 
vote of no-confidence should be allowed to be discussed. 

Then, the sqpeen was raised as to the representatives of the 
States ben owed to take part in a vote of no-confidence on 
British Indian matters; and it was said that they should be al- 
lowed to take part in such a vote. I do not feel that this is the: 

ight attitude to adopt. We are anxious that there should be no- 

ifference in the Federal Government between Central British. 
Indian matters and Federal matters. I, for one, am very anxious 
that all matters which will be within the purview of the Federak 
Government shall be Federal matters: but, if the States insist that 
certain subjects may be made Central so far as British India is. 
concerned, but should not be made Federal, then I feel that the 
States should really have no voice, either by convention or by 
statute, in discussing votes of no-confidence on the administration 
of British Indian matters, because [ feel that, by that means, the 
States will be able to control the poy of the Government om 
matters which are purely British Indian. The Minisiry may 
refuse to carry out the policy dictated by the Legislature in w 
Central subject which is purely British Indian, and, if the 
Members of the Legislature do not want an Executive Government 
which will not carry out their policy, then they have no remedy 
if the States can take in the vote of no-confidence and can 
keep the Ministry in office. Sir Te] Bahadur Sapru said that the 
reason is obyious, namely, that the States which take part in the 
Executive Government should have a voice in turning out the 
Executive Government. The reason is obvious to me so far as 
Federal matters are concerned, but it is not obvious to me why the 
States should help in keeping in Office a Ministry which refuses to- 
earry out the policy, dictated by the Legislature, in Central sub- 
jects which are of purely British Indian interest. It is true that 
the Members of the Legislature who represent the States will have 
to resign along with the other Members; but, if they are elected 
Members, they will be responsible to their constituencies, and they 
will be returned again if their constituencies consider their policy 
to be right. If, on the other hand, they are Members who are- 
nominated by the Princes, the Princes may nominate them araiu. 
Tf the next Prime Minister wants the same people as Ministers in 
the next Ministry, they may again be taken; but the Princes cannot 
claim to keep a Ministry in power which refuses to carry out the 
policy, dictated by the Teralgtore, on British Indian matters, T 
therefore feel that no right should be given to tha States to take: 
part in the discussion of a vote of no-confidence in a Ministry on « 
purely British Indian matter, 

I do not wish to speak on the other points raised by Thi 
Bahadur Mudaliyar in dealing with this subject. ? oe 

Sir Maneckjee Dadabhoy : My Lord, I confess that : 
labouring under the same difficulties as my predionaetwee hate 
spoken on the subject, on account of these various heads being so 
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intrinsically interlocked and interdependent one on the other, in 
the elucidation of meey. problems connected with the discussiun 
of the subject under sub-head (vi) of Head 5. I will endeavour, 
therefore, only to speak on matters which are free from any auch 
interdependence, and on which I can add something useful in the 
3 possible way to this debate, 

Your Lordship has permitted, in the first instance, a discussion 
on the subject as to the relationship of the persons appointed by the 
Governor-Gen eral to assist him in the administration of the reserved. 
portfolios, as stated in sub-clauses (a) and (6). My Lord, for the 
purpose of this discussion I shall assume that, so far as has been 
previously settled, Defence and External Affairs will be reserved 
subjects. It is only on that hypothesis that we could base any 
discussion on this matter. I Be atte that Your Lordship prob- 
ably will allow at a later stage a further discussion on the su ject 
of Defence, as asked for by my friend, Sir Tej Bahadur Sapru; but 
at present it would be convenient to assume the recommendation 
of the Federal Structure sub-Committee—that both Defence and 
External Affairs are, for the time being, to be regarded as reserved 
eubjects. 

my Lord, I must congratulate Diwan Bahadur Mudaliyar om 
the ability and lucidity with which he has placed his case before 
this Committee. 

Chairman : I quite join myself with you in that remark, if I 
may be allowed 6 do ae ; . 

Sir sennonk ee Dadabhoy : I always listen to Diwan Bahadur 
Mudaliyar wit pees pleasure because one can be quite certain 
that he will be always clear on the subject and that one will know 
exactly what he means. As I understand the situation, My Lord, 
at the discussion last year it was settled that the Army Member 
should be appointed by the Viceroy and not chosen by the Prime 
Minister of the new Federal Government. But there was a great. 
measure of discussion and conflict of opinion on the question 
whether he should be selected from the elected Members of the 
Legislature, or whether he should be an official and in that capacity 
be appointed as the Army Member. If, M Lord, the decision 
arrived at then was that these two subjects—Defence and Externai 
Affairs—should be *‘ Reserved ’’ subjects and should be in the 
hands of the Governor-General, it is somewhat difficult to under- 
stand the position taken up by my friend, Diwan Bahadur Muda- 
liyar, that he should be a man elected from the Federal Legislature. 
Tn this connection, My Lord, I draw your attention to the Report 
of the Defence sub-Committee, paragraph 3, page 61 :— 


“ The sub-Committee also recognised that, in dealing with 
the question of Defence, it was not possible to overlook that 
a factor that must govern all considerations of the subject 
was the responsibility of the Crown through the Committee 
of Imperial Defence, which body was ultimately responsible 
for examining all these problems. It was realised that the 
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responsibility of the Committee of Imperial Defence was not 

something that was special to India, but was common to the 

Empire as a whole.’’ 
li this was the deliberate decision of the Defence sub-Committee, 
it seems to my mind somewhat impossible to reconcile the position 
that, in future, the Army Member should be chosen trom the 
elected Members of the Federal Legislature. It is true that my 
friend, the Diwan Bahadur, has not confined the choice to the 
representative Chamber only, but has also gone to the extent of 
stating that the choice may be made from either House; but, My 
Lord, my difficulty is that, if the responsibility remains with the 
Governor-General, it seems to be a little bit unfair to ask that the 
selection should be made from the elected members of the Federal 
Legislature. If a good and proper and capable man who had some 
knowledge of military problems was available, I would welcome 
the selection of such a member from the Federal Legislature; but 
as long as the responsibility remains with the Governor-General, 
it is natural that the Governor-General should place a man of his 
choice in that appointment, and it would seem arbitrary to curtail 
that choice of appointment. I would therefore impose no restric- 
tion or limitation, but would leave the matter entirely to the dis- 
cretion of the Governor-General. If he likes, he can make a selec- 
tion from the elected members of either House; or if he likes, he 
can appoint a military man; or he can appoint an outsider who 18 
not even a Member but who would afterwards become a Member of 
the Legislature. I think it would be reasonable to concede this 
position if Defence and External Affairs are going to be reserved 
subjects exclusively in the hands of the Governor-General and 
subject to his ultimate and final decision. 


Then, My Lord, in this connection I would also like to add 
that it would be safer, at least for the first few years, that this 
task should be in the hands of a competent military man; and I lay 
stress ou this, that it would be advantageous and in the ultimate 
‘nterests of India if the Army Member for some years to come were 
a military man. I know fully well that, in England, the Secre- 
tary of State for War is not necessarily a military man or belong- 
ing to the military service. Likewise I am perfectly well aware 
that, in other countries, he is not necessarily a military man. I 
fully appreciate the sound argument which was advanced by Diwan 
Bahadur Mudaliyar that ultimately, at some stage or other, 
Defence will become a non-reserved subject, and therefore you 
should train men up so that eventually they will be able to under- 
take successfully those duties. T do not know whether I have 
understood the position rightly. I myself attach a great value to 
giving training and military instruction to our men, and I think 
there is a great deal of cogency in the argument advanced by the 
Diwan Bahadur. ; 

Sir Sultan Ahmed : You will not get military instruction. 


Sir Maneckjee Dadabhoy : I mean knowledge; I do not mean 
drilling. My Lord, I personally think that, under the Army 
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Member, some Members of the Indian Legislature must be ap- 
pointed who would remain under the An y Member during the 
period of transition for the purpose of acquiring that knowledge. 

Mr. Joshi : Under-Secretaries, 

Sir Maneckjee Dadabhoy : As Parliamentary Under-Secre- 
taries. I would suggest, therefore, the same scheme as s ested 
in the Montagu-Chelmsford Reforms as regards the appointment 
of Parliamentary Under-Secretaries in various Departments. At 
page 183, paragraph 224 of the Montagu-Chelmaford Report the 
subject is dealt with. As it is essential—as it is a very small 
a ake oy and will not take much time— with your permission, 

y Lord, I will read it:— 

** The suegeoeon has been made to us that in some Prov- 
inces it might be convenient, where the press of work is 
heavy, to appoint some members of the Legislative Council, 
not necessarily elected, tu positions analogous to that of a 
Parliamentary Under-Secretary in Great Britain, for tke 
pores, of assisting the members of the Executive in their 

epartinental duties and of representing them in the Legis- 
lative Council. We feel no doubt thai the elaboration of 
the machinery which is inevitable in future will impose 
greater burdens on the Members of the Government. We 
suggest therefore that it may be advisable and convenient to 
take power to make such appointments.” 


The power which it was recommended should be obtained was in 
connection with the Provinces; but I see no objection to this 
analogy being carried to the Government of India, and the Par- 
liamentary Under-Secretaries being a pointed for the purpose of 
training Indians in these difficult wibpasts during the transition 
period. If that is done, it will on the one hand solve the iets 
and prevent any encroachment on the discretion, choice an power 
of the Governor-General, and on the other hand it will lead to the 
attainment of that knowledge and instruction which we all so 
earnestly desire. 


Now, My Lord, it is to my mind perfectly clear that, as long as 
subjects remain reserved, though we may all thoroughly dislike it, 
some distinction is inevitable joie the Army Member and the 
other Members of the Federal Executive. At the same time, T am 
distinctly of opinion that the Army Member should be allowed to 
associate as far as possible with the other Members of the Federal 
Executive, in order to be in constant touch with the other Members 
of the Federal Executive, so as to have opportunities of knowing 
and understanding the sentiments and the desires and the policy 
of the other Members of the Federal Executive. It would there- 
fore be advantageous, I think, that he should take part in all the 
Cabinet debates. In matters which lie exclusively within the dis- 
eretion of the Governor-General, however, he might express his 
opinion and give his views to the Executive, and he can answer 
questions put by the other Members of the Executive in order to 
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elucidate knotty problems involved Sees ; he eats aa | 
in order that the Executive may have the advantage of hearing 
the Army Member, though they may not ultimately have a final 
voice in the decision which the Army Member in consultation with 
the Governor-General and under his directions, would finally decide 
to take. It would also enable the Governor-General, before mak- 
ing his final decision, to know the views of the other Members of 
the Federal Executive, and that would help the Governor-General 
in the final decision he would have to make in connection with that 
matter. 


Now, if the appointment of the Army Member is made by the 
GeveubeGensrat, T am firmly of opinion that he should hold a seat 
in one of the Chambers, and he must on other matters also have 
a right to vote, like his colleagues on the Federal Executive. If 
he is in one House, he must simultaneously have a right of audi- 
ence in the other House, but he would not be entitled to vote in 
that other Chamber. In fact, it would conduce to the success of 
the new Federal Government if the Army Member were allowed to 
be present at the time when every question is debated and to take 
part in the discussion of every matter. 


With regard to the question whether the Members of the 
Cabinet should be confined to the Lower House or should be selected 
by the Prime Minister from both Houses, I am definitely in favour 
of the choice not being limited to the Lower House. If the Prime 
Minister thinks there are deserving and capable men in the Upper 
House... 


Mr. Joshi : Deserving? 


Sir Maneckjee Dadabhoy : Yes; if the Prime Minister thinks 
there are capable and deserving men in the Upper House, he should 
be at liberty to make his choice from the Upper House also. In 
fact, it would be absurd to tie the hands of the Prime Minister in a 
matter like this. I do not know whether I correctly understood 
Diwan Bahadur Mudaliyar, but I believe he also was not in favour 
of limiting the choice to one House only. 


My Lord, I am entirely in disagreement with the proposition 
expounded by my friend, Mr. Joshi, that the States should have no 
voice, either by statute or by convention, in British Indian matters 
or also in the question relating to the vote of no-confidence. Mv 
Lord, we are starting this Federation, which is a new and novel one, 
with the idea of taking the Princes completely with us and merit- 
ing also their confidence in our work. e want them to associate 
with us more and more, and to come into closer and closer contact 
with the other Units of the Federation, so that the whole Federa- 
tion may work in harmony and in peace, without friction, without 
jealousies and without any troubles. I cannot see any logic, or 
any great point, in the argument that the States should be debarrad 
from participating in these matters. We are not going to put any 

on the States that they must vote, or that they must 
abstain, or that they must discuss a matter; but if they choose to 
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discuss a matter and to ress their opinions upon it, by all 
means let them have the rok to do so. 


Mr. Joshi : May I ask a question of Sir Maneckjee Dadabhoy ? 
If a Ministry refuses to c out the policy of the Legislature in 
a Central subject for British India, what is the remedy to the 
Legislature? 


= Sir Maneckjee Dadabhoy : You give them a holiday on that 
'y: 

Mr. Joshi : Give a holiday to whom? 

Sir Maneckjee Dadabhoy : The States. 

Mr. Joshi : Yes. 


Sir Maneckjee Dadabhoy : I say, why force a holiday on them? 
If they are not interested, they will not take part in the debate. 


Mr, Joshi : It is not a question of not being interested in a 
debate. They may be interested in keeping in a Ministry which 
refuses to carry out the policy of the Legislature. 


Sir Maneckjee Dadabhoy : Well, I disagree with you. And, 
especially—are not the States generally interested either in the 
retention or the removal of the Federal Executive? Have they 
not the same interest as the other Units as to whether a particular 
Executive has become obnoxious and ought to be removed or not, 
or is dangerous to the peace of the country, or is otherwise unfit to 
carry on its work? Why should they not have a voice even in all 
such matters? I am unable to understand either the cogency of 
the argument, or even its logic. 


Now, My Lord, the Diwan Bahadur has referred to the Foreign 
portfolio as well as to the portfolio relating to External Affairs, 
and having divided the foreign affairs into two eompartments—one 
the position of Indians in the Dominions, and the other the position 
of Indians in other parts of the British Empire (by which I under- 
stood him to mean Crown Colonies)—he has argued that we should 
reserve some control over these matters also, though technically 
they may be foreign affairs. I agree with Sir Tej Bahadur Sapra 
that, unless we know exactly what the details of these matters are— 
what subjects will be regarded as foreign, it is difficult to express 
any definite opinion on the subject; but so far as immigration and 
other matters are concerned, our laws provide sufficiently and ade- 
quately for the health, employment and the safety of the immi- 
grants. 

_ As regards the statement that we are now having Trade Com- 
missioners appointed in various parts of Europe, and that external 
matters also should be under some control of the Executive, though 
it looks a very attractive proposition, I am afraid it might land us 
in difficulties. I do not know what the sphere of External Affairs 
is going to be, and it is therefore not possible for me to express 
any definite and explicit opinion on the subject. 
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Then, My Lord, as regards sub-head (ii) of Head 5, the import- 
ant question is, what is to be the numerical strength of the Federal 
Executive. The Diwan Bahadur has pointed out that in South 
Africa the numerical str is ten as a maximum, and he has 
shown his predilection in favour of the Australian model, where 
initially a fixed number is provided for, but pestis is given, under 
Sections 64 and 65 of the Act, to the Federal islature to increase 
the numerical strength. Finally, the Diwan adur has ur 
that the maximum of ten would be a reasonable figure, including 
the “ Reserved ’’ subjects. He has divided the subjects under 
different groups which we have all heard. My apprehension is that 
the policy of incurring heavy expenditure of a recurring nature is 
unnecessary for India. 


Chairman: Would you mind just repeating that? I did not 
quite catch it. 

Sir Maneckjee Dadabhoy: My submission, My Lord, is that 
the expenditure in connection with the maintenance and establish- 
ment of the Federal Executive should not be allowed to overstep 
the limits of ordinary prudence and economy. The Montagu- 
Chelmsford scheme made the administration, not only in the Pro- 
vinces, but in the Government of India, to heavy. It involved 
excessive expenditure. The work that the Governors in the Pro- 
vinces, with two members of the Executive, were formerly doing, 
was done afterwards in some Provinces by five members of the 
Executive Council, who were provided besides with two or three 
other Ministers. I feel that the financial situation in the near 
future is going to be somewhat critical; and as the revenues of 
India will not yield large sums of money or permit of a policy of 
extravagance, as has been done in the past by the Provincial 
Governments or Government of India, it will be necessary to limit 
our expenditure to a great extent. It will therefore be prudent in 
the first instance to make the Federal Executive not a very large 
body, but a body such as is actually required for the carrying on 
of the work. I do not see why the present number of the Govern- 
ment should not be adhered to. My friend, the Diwan Bahadur, 
has said that, owing to a combination of portfolios being under 
the supervision and control of one individual, difficulties have arisen 
and Provincial Governments have become extravagant. The Diwan 
Bahadur also cited a concrete instance, stating that the Finance 
Department or the Financial Member of the Government of India 
being in charge also of tariffs and customs, whenever he fell short 
of money, had a great inducement and temptation to raise Customs 
duties; and from his experience he argued that such a policy was 
an obnoxious one. T quite realise that there is a great deal of 
force in what the Diwan Bahadur has said: but if that argument 
were logically carried to its furthest extreme, what would he the 
result? Where a man can take charge of and have under his 
control half a dozen subjects, the same argument will hold good 
and you will have to create for each subject a special po tole’ 
Therefore, My Lord, the portfolios which he described are. in my 
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opinion, somewhat superfluous and unnecessary. I would now give 
Customs and other things to the Finance Department. Railways 
and Public Works can easily and should, in my opinion, be left 
to the person who holds the portfolio of Trade and Commerce, The 
Minister of the Interior can safely hold the portfolio of Justice. 


I therefore think it is not necessary to have so many Ministers but 
that we should limit the choice. 


Now, My Lord, for the integrity of our service, for the main- 
tenance of the dignity of the new Executive, I think they should 
all be placed on a footing of equality as regards their salaries. [ 
am not in fayour of reducing the salaries of some Members and 
placing them in a position of disparity as compared with others. 
I do not think it would be conducive to the interests of India, It 
might be misinterpreted and the position and influence of such 
Members drawing smaller salaries may, in the minds of ignorant 
people, be affected by their salaries being lower. It may be 
thought that they do not occupy as high a position as others in the 
Executive. I do not know what salaries we are going to fix for 
the new Federation; but, whatever salaries you are ing to fix, 
I am certainly of opinion that all the Members of the xecutive 
should be placed on a footing of equality. 


Now, My Lord, with regard to question (v) of Head 5, which 
deals with the question of the responsibility of Ministers to the 
Legislature, the Ministers must necessarily be responsible to the 
new Federal Legislature. The question has been raised whether 
. their responsibility should be joint and collective. I may at once 
say that I am in favour of collective responsibility. We have seen 
from our experience of the working of the dyarchical system in 
the various Provinces, that where joint res onsibility was not given 
there have been failures and friction, No Ministry has survived 
for long, and the administrative machinery on the whole has 
suffered. In the new Federation, at least so far as all the Members 
of the Executive, with the exception of the Members for the 
reserved subjects, are concerned—who in my opinion cannot 
be brought within the sphere of collective re onsibility—there 
should be wholly collective responsibility; and all the other Mem- 
hers of the Federal Executive should be held responsible for the 
acts of omission and commission and other actions of individual 
Members. Unless there is that collective responsibility there will 
never be sufficient incentive to work together, to harmonise their 
thoughts, to harmonise their differences and to come to a definite 
agreement on all important matters, 


With regard to the Army Member and to the person who will 
hold the portfolio for External Affairs, they will be under the 
direct control of the Governor-General: and I cannot see how we 
can extend the principle of collective responsibility to those 
Members. They would be entirely under the orders and control 
of the Governor-General, whose decisions they would be bound 
to carry out. It is, therefore, not possible to impose on them 
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this collective responsibility, which ordinarily is essential for the 
unification of the policy of the Federal Executive. 

The question has been raised as to how the Federal Legislature 
is to eaters responsibility, and I understand there have been 
some differences of opinion on this matter. The ordinary method 
is by a vote of no-confidence. The Diwan Bahadur, who inaugu- 
rated this debate, has in this connection recommended that a vote 
of no-confidence, if it is moved, should have the su port in the 
first instance of a certain number of members, and that members 
of both Houses should sit together and should decide the question 
by an absolute majority. There is the other view that, under 
ordinary circumstances, a bare majority would be sufficient. If 
the recommendation of the Diwan Bahadur—that both Houses 
should meet and dispose of the question—be adopted, then, in my 
opinion, there is not much danger of the real issue being lost 
sight of by the combined Legislature; and in my view it is highly 
unlikely that they will arrive at a wrong decision. In that case, 
I think, a bare majority, or a sufficient majority, would be quite 
ample. I do not see, My Lord, any special reason why, when 
the two Houses of the new Federal Legislature meet together, and, 
consisting of men, as they will be, of ability, learning, knowledge 
and experience (and I come now to the question put to me by my 
friend Mr. Joshi), they cannot be trusted completely in this 
matter. They are not all likely to go wrong. If they are likely 
to go wrong—if they are not men of sufficient standing and ability 
to decide such a question—then I say that we do not deserve a 
Federation at all. If we cannot trust the members of these two 
Houses, then I ask, why trust the administration of the country 
to them? Tam therefore strongly of opinion that a bare majority 
will be adequate. 


My Lord, I will not trouble the Committee any further. There 
are many other matters on which I would like to speak, but I am 
afraid they are so much interconnected with the other questions 
that I should be trespassing upon the injunction laid deen by 
Your Lordship if I were to do so. At the same time I reserve my 
Tight to speak at « later date when these other points are discussed, 

H.H. The Nawab of Bhopal: Lord Chancellor, I wish briefly 

to indieate our views on the questions raised by you. The first 
juestion deals with the appointment of the Federal Ministers. As 
the basis of Executive power is vested in the Crown, as represented 
by the Governor-General, we think that the procedure suggested 
in paragraph 9 of the Second Report of the Federal Structure sub- 
Committee, as it follows the constitutional precedent in the Pomi- 
nions under the Crown, may be adhered to. Tha appointment 
of these Ministers should, in our oma be made by the Governor: 
General in consultation with the Prime Minister. " 

With regard to question (ii), that is, the number of Feder 
Maacabate oe think that no specific limitation need be si Fey 
The Federal Ministers should be as few or as many as citcumstances 
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«demand, and the authority to determine and modify the number 
of Ministers should be with the Governor-General acting in con- 
sultation with the Prime Minister. 

In regard to the question of the representation of Indian States 
in the Federal Executive, whatever my own views may be, the 
majority of the Indian States Delegation feel that the representa- 
tion of the States in the Federal Executive should be secured 
by a constitutional convention. It is felt that it should not be 
left solely to the discretion of the authority appointing the 
Ministers, or to the Parliamentary strength of the group repre- 
senting the States. We, however, agree that no statutory provi- 
sion is necessary in this corinection, for all that my colleagues ask 
is that the convention should be firmly established and that every 
Ministry should contain representatives from the States. The 
‘question raised in sub-head (iv), therefore, does not arise. 


In regard to the question of the responsibility of Ministers 
raised in sub-head (v), we agree in general with the view expressed 
by the British Indian Delegates. The Ministers will be responsible 
ty the Legislature in the sense that (1) they will be accountable 
for their actions; (2) they will continue in office as long as they 
enjoy the confidence of the Legislature; and (3) the Legislature 
may have authority to dismiss a Ministry, not enjoying its con- 
fidence, Py a direct vote of censure. The responsibility of the 
Ministry should be collective. This is the essence of Cabinet Go- 
vernment. Whether collective responsibility should be ised 
and expressed in the constitution, is a different question. Tf, as 
we have postulated, there is to be a Prime Minister, and his 
colleagues are selected by the Governor-General in consultation 
with him, then, I believe, the collective responsibility of thé 
‘Cabinet follows automatically, and, in my opinion, need not be 
expressed specifically in the constitution. I should like, however, 
to make it clear that, by accepting the principle of collective 
responsibility, the representatives of the States who may be on 
the Federal Executive do not desire, as far as they are concerned, 
to be placed in the position of having to participate in the deci- 
sion of purely British Indian Centra! subjects, if there be any 
such subjects. 


With regard to sub-head (vi) also, we hold that the Ministers 
in charge of the Crown subjects should have the right to attend 
“Cabinet meetings. They should be members of one or other of 
the two Houses, with the right to speak in both but voting only 
in the House of which they are irishibers ; 


The question as to when’a Ministry can be said to retain or 
to have lost the confidence of the Legislature, justifying its con- 
tinuance in office or resignation, should be left to constitutional 
usage and practice. Ifa Cabinet cannot enact legislative measures 
which it considers important, or cannot get supplies voted, it will, 
I suppose, have to resign. It is for the Ministry itself to judge 
whelios it can carry on the King’s Govérnment. Petsonally, I 
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hold that no special provision is necessary. Whether a Ministry 
would be justified in retaining office if, on any given matter, 
they were accorded the support of one Chamber but denied that 
of the other, is a different question, It depends almost entirely 
on what the matter is. If a Bill, which a Ministry considers 
vital, is thrown out by one House and does not secure the necessary 
majority in a Joint Session, and if the Ministry considers it an 
essential part of its programme, it will no doubt resign. We agree 
with Diwan Bahadur Mudalivar that the decision should be by an 
absolute majority of the two Houses, but we do not wish to press 
the point and would accept the agreed views of British India in 
this matter. We have accepted the co-ordinate character of the 
two Chambers, and therefore, generally speaking, a Ministry would 
have to secure support from hoth Houses; but support or opposi- 
tion of a particular measure, unless it is declared to be a question 
of confidence, does not necessarily show that the House in which 
the opposition to that measure is powerful has lost confidence in 
the Ministry. So far as the participation of the States in the 
discussion of Central affairs is concerned, the Indian States Dele- 
gation has stated its views clearly and definitely—they do not 
wish to participate in it. 


In regard to this subject, I craye your indulgence for a few 
minutes to express my views in some detail. Though, My Lord, 
they are only my personal views, I feel that I shall have the support 
of some, and perhaps of a large number, of my colleagues on this. 
subject. My colleagues on the other side are well aware that 
{ myself, and most of my colleagues on the Indian States Delega- 
tion, for reasons well known, have not been so far in favour of 
the creation of an Indian States bloc. By the same process of 
reasoning, we are opposed to a confederation of British Indian 
Provinces. As long as there are Central subjects we fear there 
will be one solid bloc of British India always dominating the 
Federal freely and the ideal which you, Lord Chancellor, 
so eloquently put forward, of having no two Indias in the future, 
will become unreal from the very beginning. I am therefore con. 
vinced that it will be dletetmantal to the best interests, both of the 
Federation as a whole and of the Indian States, to have two lists 
of subjects of common concern, one Federal and the other Central. 
In the first place, My Lord, it will be unfair to British India 
that we of the States, whilst claiming immunity from Interference 
in our internal domestic affairs, should in any shape or form have 
any voice in the internal affairs of purely British Indian Provinces 
whether in regard to legislation or policy, or the passing of a wate 
of no-confidence in connection with any of the subjects pro 
to be Centralised, resulting in the resignation of the Cabinet 
We do not ask for it. Secondly, My Lord, T am personally of the 
view that, if the list of Central subjects is retained it will onl 
be natural if it acts as an incentive to the Federal Goviriinient 
to extend its sphere of jurisdiction and desire to exercise similar 


authority in respect of Indian States. We do not want this either, 
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“The process of levelling down in the case of the States may irresis- 

tibly follow. We have all along made it clear that we do not wish 
to be levelled down to the status of British Indian Provinces 
as they are to-day. We shall, of course, welcome the levelling 
up of the Provinces; but I am afraid it will not be ible for 
us to agree to the levelling down vf the States. This has been 
-one of the fundamental conditions which you, My Lord, know the 
States have all along laid down. If there is to be. federation, 
‘the whole problem will haye to be considered with the sole object 
of creating completely autonomous and internally independent 
Provinces for the purposes of federation. This, I am convinced, 
would make our Federation real, stable and more easy to work. 
It, however, My Lord, this could not be done at once, I should 
like to make our position clear. We are neither anxious nor 
desirous to have anything to do with the affairs concerning British 
India alone. We realise the difficulty regarding the vote of no- 
confidence resulting in the resignation of the Federal Executive, 
and I do hope that some solution of this problem will be found, 
which will avoid the necessity of our having to interfere in any 
matters whatsoever with what may be purely British Indian affairs. 
As long as this is not done, I think we shall probably take a holi- 
day on these occasions, 


Mr. Joshi: I should like to know from His Highness what is 
exactly the meaning of the words “ constitutional convention.” 


HH, The Nawab of Bhopal: As it develops and ws, the 
convention may grow that our representatives should be on the 
Executive. That was the idea, 


Mr, Joshi: Not statutory? 


Hl, The Nawab of Bhopal: Not statutory. I made that 
clear, 


Mr. Joshi: There may be a majority in the Legislature hold- 
ing, for example, free trade views. Will the representatives of 
the States, if they are nominated officers, be allowed to have 
political views, such as free trade views or protectionist views: 
and if they are not allowed to hold political views on matters of 
policy, how can they enter a Ministry and that Ministry become 
a homogeneous one? I see some difficulty in representatives of 
the States being Members of the Executive when the Executive 
is to consist of people holding definite views on politics, 

H. H. The Nawab of Bhopal: Our view is that we do not 
think any Government would like to leave the States out and not 
have them represented on the Executive. Moreover, the repre- 
sentatives of the States, if they are appointed to the [xecutive, 
will have no connection whatsoever with the States themselves. 
They will have their policy according to their own views, and 
have nothing to do with the policy of a State or a group of States, 


(The Committee adjourned at 4 p.m.) 


THE FOLLOWING NOTE WAS HANDED IN By Rao Banapur KetsHyaMo 
_ CHarr. 


I have been asked to state the views of the Indian States Dele- 
gation on the questions coming under Head 6. 


Q. (1) As you have pointed out in your Note, under the present 
Government of India Act, both the Central and Provincial Legis- 
latures can legislate as to all matters and subjects, the only 
difference being that provincial legislation does not extend beyond 
the Province. We think that generally such a system is incom- 
patible with and should not continue under the Federal Constitu- 
tion we are contemplating. As the future Federal Government 
will have authority only in such matters concerning the States 
as are expressly delegated to it by them, its legislative competence 
would be limited by the scope of that delegation. It is ae by a. 
close adherence to this principle that we can ensure the smooth 
working of the constitution ont the maintenance of the sovereignty 
of the States in the spheres in which sovereignty has not been 


delegated by them. It is, therefore, necessary that the legislative- 


powers of the Federal, and State and Provincial Legislatures 
should be clearly defined in the constitution. 


Q. (3) The States accept the principle laid down in the First 
Report of the Federal Structure sub- ommittee that the enact- 
ments of the Federal Legislature, acting within its legal scope, 
should have full force and effect throughout all Units in the 
Federation, and agree that consequently Acts of the Federal Legis- 
lature relating to Federal subjects shall apply proprio vigore to 
the territory of the States which are members of the Federation. 


Q. (4) In the case of Federal subjects the administration of 
which is reserved by the States or vested in them, we are of opinion 
that the States should have the power of concurrent legiatation. 
This would be a very useful provision from the point of view of 
enacting rules and orders, and, may be, regulations in the nature 
of additions consistent with the Federal Statutes, so as to make 
the local administration of the subjects conformable to local con- 


tution. The States are anxious to retain such a power: and as 
any concurrent or subsidiary fepislation will only be valid so far 
aw 


as it is consistent with Federal , iti i 
aha as tiga: it is desirable that such power 
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hands. It should be provided that Federal law should over-ride 
State law and State law should be void to the extent of its repug- 
nancy to Federal Statutes. 


Q. (6) The strict delimitation of powers is an essential feature 
of a true Federation, and so far as the States are concerned they 
are of opinion that the question of ultra vires should be left exclu- 
sively to the Federal Court. 


ProceepInGs OF THE Forty-rourrH Meetixa oF THE FEDERAL 
Structure CoMMITTEE, HELD ON THE 2nD Novemser, 1931, at 
11-0 a.m. 


Discussion on the Draft Third Report. 


Chairman: Your Highnesses and Gentlemen, the draft Report 
of this Committee on the Legislature and on Federal Finance was 
circulated on Saturday, in accordance with the undertaking that 
was given to you last week. I had hoped to circulate at the same 
time a draft Report on the Federal Court, but we were not quite 
able to get it ready. 


IT need not remind you, because I am sure it is very present to- 
your minds, that the greater the measure of agreement here the 
mir is gr it is that the Bill before Parliament will have a 
smooth and unanimous passage. I cannot say anything more 
about that; but it is obvious that, if the miduestions come with 
the almost unanimous support of this Committee and of the Con- 
ference, they must carry great weight with all political parties both 
in India aah in England, 

I do not propose to conclude my remarks without breaking a. 
tradition. I am rather fond, personally, of breaking traditions. 
It is a rule that the Civil Service in England does its work anony- 
mously. They are most invaluable guides, and we are only too 
thankful to have the benefit of their experience. If I may be 
allowed to say so, rather in lighter vein, I think you will find, 
when you get your own Civil Service, that nineteen times out of 
twenty the Civil Service is right. On the twentieth time, you had 
better get your own way whether you are right or not. 


I wish to place on reeord here the names of the gentlemen who 
have enabled us to produce this Report; and not only this Report, 
but the various Heads of discussion and the various memoranda 
which have been circulated from time to time during our meet- 
ings. In the early part of this year these gentlemen formed a 
small committee, and they have been working early and late—I 
think I might certainly say every week and I might also say every 
day—upon Indian affairs. Really, their knowledge is encyclopaedic. 
I want to have the names of these gentlemen placed upon the 
record in order that, in future, the proper thanks of the people. 
who come after us may be given in the right quarter. The 
men whose names I desire to mention, and who have been 
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most invaluable assistance, and without whose help and advice 
certainly I could not have presided, are as follows :—- 

Sir Claude Schuster, 

Sir Maurice Gwyer, 

Sir Findlater Stewart, 

Sir Edward Chamier, 

Mr. King, 

Mr. Carter, 

Mr. Dawson, 

Mr. Patrick. 


I make bold to say that, when the future history of India is written, 
the thanks of the people who will benefit by it will be far more 
due to these gentlemen than they are to any of us sitting round 
“this table. : 

I now propose to read through the Report and then to come 
-back to each paragraph. 

(The Chairman then read paragraphs 1—51 of the draft Third 
Report.)* 4 

Introductory.—The Committee’s task at the Second Session of 
the Conference was to continue their discussions at the point at 
which they were left by their Report of 13th January, 1931, and 
by the Prime Minister’s Declaration of 19th January, and to endea- 
your, so far as possible, to fill in the outlines of the Federal Consti- 
tution for Greater India which was sketched in those documents. 


2. In approaching this task the Committee have been assisted 
by colleagues who did not share in their earlier deliberations. In 
this connexion it will be remembered that in virtue of an agree- 
ment recorded in March last the Indian National Congress decided 
to participate in their labours. 

3. Since January last there has been much public discussion of 
the constitutional proposals which emerged from the last Session of 
the Conference. The Committee resumed their deliberations with 
‘the knowledge of this public discussion, and with the conviction 
that it is in a Federation of Provinces and States that the solution 
of the problem of India’s constitutional future is to be found. 


4. A further examination of the problem has confirmed them in 
‘the belief that by no other line of development can the ideal in 
view be fully realised. For this p it is essential that the 
** India ”’ of the future should include along with British India 
that ‘* Indian India *’ which, if Burma is excluded, embraces nearly 
half of the area and nearly one-fourth of the population of the 
country—an area and population, moreover, which are not self- 
-contained and apart geographically or racially, but are part and 
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parcel of the country’s fabric; and its constitution must be drawn 
on lines which will provide a satisfactory solution for the problem 
of the existence side by side of future self-governing Provinces and 
of States with widely varying politics and different degrees of 
internal sovereignty whose fortunes are, and must continue to be, 
closely interwoven. 


5. The Committee rejoice to think that the Princes, while 
rightly determined to maintain their internal sovereignty, are 
prepared, and indeed anxious, to share with the British Indian 
Provinces in directing the common affairs of India. 


6. It will be easy for the constitutional purist, citing Federal 
systems in widely different countries, to point out alleged 
anomalies in the plans which the Committee have to ropose to 
this great end; but the Committee, as they stated in their First 
Report, are not dismayed by this reflexion. ‘Their proposals are the 
outcome of an anxious attempt to understand, to give full weight 
to, and to reconcile, different interests. 

7. The Committee have taken into account 


(a) the widespread desire in India for constitutional 
advance; 


(5) the natural desire of the Indian States to conserve 
their integrity ; 

(c) the indisputable claims of minorities to fair treat- 
ment; 

(d) the obligations and responsibilities of His Majesty’s 

vernment; and . 

(e) the necessity, paramount at all times, but above all 
at a transitional period like the present, when the economic 
foundations of the modern world seem weakened, of ensuring 
the financial credit and the stability of Government itself. 


8. Without a spirit of compromise such diverging interests can- 
not be reconciled; but compromise inevitably produces solutions 
which to some, if not to all, of the parties, may involve the sacrifice 
of principle. 

9. It follows that in many cases, many members of the Com- 
mittee would have preferred some solution other than that which 
appears as their joint recommendation. But recognising that the 
basic aim of this Conference is, by the pooling of ideas and by the 
willi to forego individual desires segs common good, to 
attain the greatest measure of agreement; above all recognising 
that the time has come for definite conclusions, the Committee are 
prepared to endorse the conclusions set out in this Report. 


10. The structure, size and composition of the Federal Legisla- 
ture.—The Committee expressed the view in their previous Reports 
that the legislative organ of the Indian Federation should consist 
of two Chambers, which will be empowered to deal with the whole 
range of the activities of the Federation, both those which affect 


“British India only, and those which affect all federal territory. In 
the course of their discussions preferencés were expressed in some 
quarters for & unicameral Legislature, on considerations alike of 
simplicity, efficiency and economy; while some members urged 
that, having regard to the nature of the matters to be dealt with 
by the Federation, a single small Federal Chamber, which would 
adequately reflect the views of the Governments of the constituent 
Units, would be the right solution of the problem. 

1}. Ata later stage again the Committee was placed in posses- 
sion of proposals which they have not been able fully to discuss, 
but which clearly demand further consideration, though the Com- 
mittee fully realise that the adoption of either of these plans would 
involye material modification of the framework hitherto contem- 
plated. 


12. One of these plans would substitute for the Upper Chamber 
a small body consisting of nominated delegates of the governments 
of the federating Units, which would have the right of initiating 
legislation and would be empowered to exercise a suspensory veto 
over the measures passed by the elected Chamber. This body would 
also have the right to express its opinion upon all measures of the 
Federal Government before they were laid before the elected Cham- 
‘ber. The authors of this plan also contemplate the possession’ by 
this body of certain advisory functions in the administrative sphere. 


13. The second of these plans contemplates the confederation of 
the States into a single collective body for the purpose of federating 
with the British Indian Provinces. Its supporters would prefer a 
single Federal Chamber in which the representation of the Indian 
States peloehvels should be 50 per cent., the representatives heing 
selected by an electoral college consisting of the federated States 
as a whole. In the event of a decision in favour of a bicameral 
Legislature, 50 per cent. of the seats in the Upper Chamber would 
be reserved for the States, their representation in the Lower Cham- 
ber being on population basis, 

14. Upon the assumption, however, that the Legislature is to 
be bicameral, a variety of factors must be taken into account in 
determining the size of the Chambers. Cogent theoretical argu- 
ments ean be adduced (and were in fact advanced by some Dele- 
gutes), in fe de of the view that for a country of the size and 
population of India, a Legislature consisting of from 600 fo 700 
members of the Lower Chamber and from 400 to 500 for the Upper, 
could not be regarded as excessive in size, and that smaller numbers 
would fail to give adequate representation to the Many interests 
which might reasonably claim a place in it. On the other hand 
arguments no less forcible were adduced in favour of the view that 
‘Chambers exceeding 100 to 250 respectively might prove ineffective 
-organs of business. We have given these divergent views the hest 
consideration’ of which we ate capable, and recommend as the 
result that the Chambers should consist, as hear as may he, of 
-200 and 300 members respectively, in which the allotment of seats 
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to the States should be in the proportion of 40 per cent., (or 
‘pproximately 80 seats) in the Upper Chamber, and 33} per cent. 
(or approximately 100 seats) in the Lower. 


15. This latter recommendation is, of course, based on the 
assumption that the whole body of the States will eventually 
adhere to the Federation. The view was strongly expressed that 
in the case of States not adhering at the outset seats allotted to 
them as the result of the procedure contemplated in paragraph 26 
should remain unfilled pending their adherence. But it was also 
be 7 that this might ead to a situation under which States 
adhering at the outset could find their total voting strength in 
the Legislature so small as to be inconsistent with their position 
as Tepresenting one of the main constituent elements of the Federa- 
tion. Thus in the event of the original adherents not forming a 
substantial proportion, that is to say, at least one-half, of ‘ Indian 
India *’ it will probably be desirable to devise some method of 
weightage by which their voting strength would be temporarily 
augmented pending the accession of other States. 

16. In any event difficulty might arise in regard to States which 
are grouped for purposes of deputing a representative, but it would 
be premature to attempt to suggest the best solution for such 
problems until the measure of adherence by “‘ grouped ’’ States 
ean be fairly accurately ascertained or foreseen. The Committee 
accordingly content themselves with expressing the hope that the 
measure of adherence in each group will be sufficiently great to 
justify the filling of the seat allotted thereto by the nominations 
‘of the adhering States. Should the system of grouping be such 
as to admit of the allotment of two or more seats to one group, 
difficulties of this order would be more easy of solution. 

Ij. The Committee recommend that the 200 members of the 
Upper House should be chosen in the main to represent the com- 
ponent Units—the Provinces of British India and the States—and 
that the representatives of the British Indian Provinces should be 
elected by the Provincial Legislatures by the single transferable 
vote. Candidature for the Federal Legislature should not, of course, 
be restricted to members of a Provincial Legislature, though such 
persons should be eligible if otherwise qualified. 

13. In the case of those States which secure individual repre- 
sentation, their representatives will be nominated by the Govern- 
ments of the States. In the case of those States, however {and 
there will necessarily be many such) to which separate individual 
representation cannot be accorded, the privilege of nomination will 
have to be shared in some manner which it will be easier to deter- 
mine when the various groups have been constituted—a process 
which will of course, entail a detailed survey of local. and: regional 
circumstances. 

19. For the Lower Chamber the Committee consider that the 
selection of the British. Indian representatives should be by election 
-otherwise than through the agency either of the Provincial Legis 
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lature or of any existing local self-government bodies. Most 
members consider that election should be by territorial constituencies 
consisting of qualified voters who will cast their votes directly 
for the candidate of their choice. Others have advocated some 
method whereby some of the obvious difficulties which must con- 
front a candidate in canvassing and maintaining contact with so 
an area as the average constituency will involve, may be 


obviated. 


20. The actual framing of the constituencies must necessarily 
depend largely upon the detailed arrangements to be made for the 
revision of the existing franchise—a task which is to be undertaken 
by a special Franchise Committee. The Committee therefore re- 
commend that this body should be charged also with the duty of 
making proposals for the constituencies to return the British Indian 
members of the Lower Chamber of the Federal Legislature, and that 
it should explore fully the alternatives of direct and indirect election 
indicated in the preceding paragraph in the light of the practical 
conditions which will be presented by the size of constituencies, 
reat ig beatae and the proportion of this population to be enfran- 
chised. The area and population of British India excluding Burma 
being in round figures 800,000 square miles and 255 millions 
respectively, and the seats in the Lower Chamber available for 
representatives of that area on the Committee’s proposals bein 
approximately 200, it follows that the average area of a consti- 
tuency would be approximately 4,000 square miles, and the average 
population per seat some 1} millions. And while in many cases 
the former of these figures would obviously be reduced by the 
natural grouping of the population in urban areas, the difficulties 
presented by electoral areas and populations of this size would, 
of course, be accentuated by the existence of separate communal 
electorates. It may well be that while no difficulty will be experi- 
enced in providing for direct election in urban areas, some method 
of indirect election as recommended by the Franchise sub-Com- 
mittee of the Conference may prove desirable for rural areas. 


21. As the apportionment of the British Indian seats 
in both Chi to the inces inter se, the Committee recog- 
nise that the population ratio, which they were disposed to recom- 


mend in their previous Report as the guiding principle, would 
not produce a satisfactory result unless it were tempered by other 
considerations. To take only one instance, it would immediately re- 
duce the Bombay Presidency, a Province of great historical and com- 
mercial importance, which has for many years enjoyed approxi- 
mately equal representation in the Central Legislature with the 
other two Presidencies and the United Provinces, to less than half 
the representation these latter will secure. 


22. For the Upper Chamber, which will represent in the main 
the Units as such, the Committee think that the guiding principle 
should be a reasonable approximation to equality of representation 
for each unit. Absolute equality, having regard to the great varia- 


857 


tions in size and population between the Provinces, would obviously 
be inequitable. The problem is a difficult and complicated one, 
involving the careful assessment of local factors, which is beyond 
the competence of this Committee. But the suggestion has been 
made that a possible solution might, for example, be to assign 
to each of the Provinces which exceed 20 millions in population, 
namely, B , Madras, Bombay, the United Provinces, the 
Punjab and Bihar and Orissa, an equal number of seats, say, 
17; to the Central Provinces (if it included Berar) and Assam, say, 
7 and 5 seats respectively; to the North-West Frontier Province, 
2 ae ore to Delhi, Ajmer, Coorg and British Baluchistan, 1 
seat each. 


23. In the Lower Chamber, representing as it will primarily 
the population of the federated area, we consider that the distri- 
bution should tally as closely as ible with the population ratio, 
but that some adjustment will be required in recognition of the 
commercial importance of the Bombay Presidency and of the general 
importance in the body politic of the Punjab, which it will be 
generally conceded is not strictly commensurate with its population 
as compared with that of other Provinces. We suggest that this 
adjustment might be secured in the case of Bombay to some extent, 
at all events, by adequate weightage of the special representation 
which we have recommended for Indian and uropean commerce, 
and, in the case of the Punjab, by some arbitrary addition to the 
18 seats which it would secure on the basis of its population. Here 
again the Committee are not in a position to make a definite recom- 
mendation, but they take note of a su ion which has been made 
for the allotment to the Punjab an mbay, and also to Bihar 
and Orissa of 26 seats each; to Madras, Bengal and the United 
Provinces, of 32 seats each: to the Central Provinces, of 12; to 
Assam, of 7; to the North-West Frontier Province of 3; and to 
the four minor~Provinces of 1 each, by this measure securing a 
distribution of the 200 seats which might be held to satisfy reason- 
able claims without doing undue violence to the population basis. 


24. Apportionment between the States of their quota.—The Com- 
mittee recognise that this is primarily a matter for settlement among 
the Princes themselves, but the representatives of other interests 
can hardly regard it as a matter of indifference since, until a satis- 
factory solution is found, the idea of federation necessarily remains 
inchoate and an important factor in determining the decision of 
individual States as to adherence to the Federation will be lacking. 
In view of the admitted difficulties of the question the Committee 
are anxious to assist by friendly suggestions towards the consumma- 
tion of an acceptable and generally accepted conclusion. The Com- 
mittee are fully aware that the effective establishment of federation 
postulates the adherence of the major States and that the absence 
of even a few of the most important States, however many of the 
smallest might be included, would place the Federation under grave 
disadvantages. At the same time they think that it is essential 
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that the States as a whole should secure representation which will 
commend itself to public opinion as generally reasonable and that 
it is hardly less important to satisfy, so far as may prove possible, 
the claims of the small States than to provide adequate representa- 
tion for those which cover large areas. - 

25. Two suggestions have been advanced in the course of the 
Committee’s discussions for the solution of this problem—the first 
that the matter should be entrusted to the Chamber of Princes, with 
such arrangements as would secure an adequate voice in its deli- 


berations to the small States, and that, if the Chamber failed to- 


secure agreement, the Viceroy should be asked to settle the matter: 
the second, based on the belief that the inherent difficulties of ‘the 
problem would prove such that the Princes—acting through what- 
ever agency—would be unable to evolve a plan which would meet 
with general acceptance and satisfy all claims, and consequently 
that a procedure Bee upon the first suggestion would merely 
involve infructuous delay, was that the task of apportionment 
should be remitted to an impartial Committee or tribunal on which 
the States themselves should not be given any representation, but: 
before which they would be all invited to urge their claims. 


26. The Committee are not in a position, for reasons already 
stated, to make any definite recommendation as to the acceptance: 
of either of these suggestions, but they consider that the best 
course would be to allow a period of time, which should not, they 
think, extend beyond the end of March, 1932, within which the 
Princes should be invited to arrive at a settlement on the under- 
standing that, if within that period a settlement were not in fact 
secured, an impartial tribunal would be set up by His Majesty's 
Government to advise as to the determination of the matter. 

27. Method of selection of States’ representatives in the Lower 
Chamber.—While the Committee remain of opinion that this ques- 
tion must be left to the decision of the States, it cannot be contended 
that it is one of no concern to the Federation as a whole. Th 
note the assurances of certain individual members of the States Dele- 
gation that in those States which possess representative institu- 
tions, and for which these members were in a position to speak, 
arrangements will be made which will give these bodies a voice 
in the Ruler’s selection. The Committee as a whole are prepared 
to leave this matter to the judgment of the States. 


28. Representation of special interests in the Federal Legislature. 
—In paragraph 34 of their Second Report the Committee recom- 
mended that special provision should be made in the Federal Legis- 
lature for the representation of the Depressed Classes, Indian 
Christians, Europeans, Anglo-Indians, Landlords, Commerce and 
Labour. We make no recommendation here relating to the first 
four of these interests, since the decision on this point is one for 
the Minorities Committee. 

29. But we affirm our previous recommendation that provisiow 
should be made for the special representation of the Tiandlord 
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“interest, of Commerce (European and Indian) and of Labour. The 
number of seats to be assigned to each of these four interests and 
“their apportionment amongst the various Provinces are questions 
which should be considered by the Franchise Committee, as also 
is the question of their method of election. Wherever possible 
the method should be election rather than nomination. 


30. Nominated members.—In paragraph 34 of the Committee’s 
Second Report the suggestion was also made that the Governor- 
General should be empowered to nominate to each Chamber a 
specified number of persons, not exceeding perhaps ten, to repre- 
sent — Crown. After further consideration, the Committee — 
no advan to be gained from pursuing this suggestion. e 
persons saree by the Governor-General to ainike him in the 
-administration of the Reserved portfolios will, of course, play their 
part in the business of the Legislature, but it is not a t 
how their task would be facilitated by the presence of a small body 
of nominated members who, if they were non-officials, would Taney 
possess any special or effective knowledge of questions connec 
with the administration of the reserved Departments, and whose 
votes would be too few to influence decisions. 


31. If, on the other hand, these members were officials chosen 
for their knowledge of the subjects in the Governor-General’s charge 
the same difficulty would be experienced as under the present 
régime of sparing from their departmental duties for atten- 

-dance in the Legislature so considerable a number of officials 
as the suggestion contemplates; moreover, the voting power which 
such officials would exercise would either be negligible or else 
would tend to maintain an “‘ official bloc ’’ which, in the opinion 
-of the majority of the Committee, would be out of place in the 
conditions of the new constitution. 


32. On the other hand, while the Committee for the reasons 
given are not prepared to advocate the nomination of members in 
either Chamber to represent the Crown or Crown interests, they are 
impressed with the desirability of securing to the Federation the 
services in the Upper Chamber of men of the elder statesmen type 
with an experience of public affairs, both in the political sphere and 
outside it. It may well be that men of this whom India would 
delight to honour may be aries? through the absence of pro- 
vineial influence or connexions, to solicit the suffrages of Provincial 
Legislatures, or to promote their candidatures by identifying them- 
selves with tocar litical parties; and the small chances of 
success at the polls, tray feeling runs high, likely to be 
-attained by men possessing in the English phrase the cross-bench 
mind need not be emphasised. Yet it would be a grave loss to 
India if such men were excluded from her counsels. The Com- 
mittee are therefore of opinion that a small proportion of seats 
‘should be reserved in the Upper Chamber only, for persons to be 
appointed by the Governor-General. The Governor-General would, 
in ing these appointments, act as a general rule upon the 
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advice of his Ministers, though we are disposed to think that, 

ihly by a constitutional convention, possibly by provision in 
the Constitution Act, two or three of the appointments might be 
made on the Governor-General’s personal responsibility. In order 
to avoid any suggestion, however, of an officia bloc, the Committee 
are of opinion that no serving official should be qualified to sit in 
the Upper Chamber as a nominated member. 

33. Qualifications and disqualifications for membership.—For 
the Lower Chamber in British India the qualification for member- 
ship should be identical with that for a voter, that is to say, any 
person who is qualified as an elector for a constituency of a parti- 
eular class should be qualified also to stand for election by any 
constituency of that class in the Province, 


d4. But for candidates for the Senate certain additional quali- 
fications should be laid down. Without attempting to prescribe 
these in detail—a task which would better be undertaken by the 
Franchise Committee—we consider that the existing rules regula- 
ting the qualifications of voters (and consequently of candidates) 
for the Council of State should be adopted as a model for candidates 
for the Upper Chamber, except that the minimum age limit should 

oo years. 

35. It will be necessary also to prescribe the qualifications of 
voters in the special constituencies we have recommended to secure 
the representation in the Upper Chamber of Landlords, Commerce 
(European and Indian) and Labour: and—subject to the age limit 
just suggested— a person qualified as a voter in any of the special 
constituencies should be qualified also as a candidate. Whether, 
in the case of all or any of these special constituencies, the present 
qualifications for voters for the Council of State could be adopted 
as they stand appears doubtful: but this we would leave for. the 
consideration of the Franchise Committee. 


36. The existing disqualifications for membership for the Indian 
Legislature appear to us generally suitable for retention, though 
there was some difference of opinion as to those arising out of 
convictions for criminal offences, and suggestions were made—which 
we regard as impracticable—that a distinction should be drawn for 
this purpose between “ political’ and other offences, or between 
offences involving moral turpitude and those which do not. On 
the whole we regard a restriction of this nature on the free choice 
of the elector as of little value as a means of ensuring probity of 
character in candidates, and we recommend that they should be: 
abandoned. At the same time we consider that the rules should 
be so framed as to disqualify from candidature any person who 
at the time of an election is actually undergoing a sentence of 
detention and who would consequently be unable, if returned, to 
fulfil his duties to the Legislature and to his constituents. 

_ 87. Although it will clearly be impossible to secure uniformity 
of qualification in British India and the States we think it of 
great importance that there should be absolute uniformity in the 
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matter of disqualifications. These should therefore be embodied 
in the constitution and should apply to all candidates alike. 


38. Oath of Allegiance.—The Committee consider that, follow- 
ing common practice in the Empire, the Indian Constitution should 
rovide for an oath of allegiance to be taken by members of the 
ederal Legislature on assumption of their seats. They do not 
suggest a definite formula at this stage, but its terms will require 
careful consideration. 


39. Kelations between the two Chambers.—As will appear from 
paragraphs 26 and 35 of the Committee’s Second Report, this 
important question was discussed for the first time in the Com- 
mittee’s present Session. The careful consideration we have now 
given to the matter has led us to the view that nothing should be 
done in the new constitution which would have the effect of placi 
either Chamber of the Federal Legislature in a position of lega 
subordination to the other. It would be a misconception of the 
aims which we have in view to regard either Chamber as a drag or 
impediment on the activities of the other; im our view the two Cham- 
bers will be complementary to each other, each representing some- 
what different, but, we hope, not antagonistic, aspects of the 
Federation as a whole. Absolute equality between the two Cham- 
bers of a bicameral Legislature is no doubt unattainable and, if 
it were attainable, might well result in perpetual deadlock; and 
there is no less doubt that, the provisions of the constitution, not- 
withstanding the evolution of political development, will inevitably 
result in the course of time in placing the centre of gravity in one 
Chamber. 


40. But so far as the letter of the constitution is concerned we 
consider that there would be no justification for endowing one 
Chamber at the outset with powers which are denied to the other. 
We accordingly recommend that while the constitution should 

rovide that, subject to the special provisions to be referred to 

ter, no Bill should become law until it is assented to by other 
Chamber, it should contain no provisions which would disable 
either Chamber from initiating, amending or rejecting any Bill, 
whatever its character. The principle of equality also appears 
to us to demand that the Government ‘should be entitled to test 
the opinion of the other Chamber if one Chamber has seen 
fit to reject a Government Bill, and that in the event of its passage 
by the second Chamber it should be treated as a Bill initiated in 
that Chamber and taken again to the first. 


41. In the event of rejection by one Chamber of a Bill which 
‘has been by the other, or of its acceptance by either in a 
form to which the other will not agree, we recommend that subject 
to certain conditions which should be set out in the constitution, the 
Governor-General should have 1 r, either after the lapse of a 
specified period or, In cases o urgency, at once, to secure the 
adjustment of the difference of opinion by summoning a Joint 


Session. 


42. We see no reason why the principle of equality of powers 
should not extend also to the voting of supply. The supply required 
by the Federal Government will be required for the common pur- 
oa of the Federation (or for the common purposes of British 

ia) and there is, in our view, no logical reason which could 
be adduced in favour of depriving the representatives of the Federal 
units in the Senate of a voice in the appropriation of the revenues, 
the responsibility of raising which they will share equally with the 
members of the Lower Chamber. 

43. We propose therefore that the annual estimates of the 
revenue and expenditure of the Federai Government (which, as we 
propose elsewhere, should be contained in a single Budget state- 
ment covering both Federal and Central revenue and expenditure) 
should be laid simultangously before both Chambers, and that that 
Government’s Demands for Grants should be debated and voted 
upon by each Chamber, the debate in the second Chamber taking 
place upon the Demands as amended by the first. Im the event 
of a difference in view between the two Chambers as to the amount 
to be granted under any Demand, we recommend that the differ- 
ence should be resolved by an immediate Joint Session of both 
Chambers, the decisive voile being that of a simple majority. The 
Demands would, of course, be s0 arranged as to separate expendi- 
ture required for Federal purposes from that required for Central 
purposes, so that the latter might stand referred to a Standing Com- 
mittee of the British Indian members of both Chambers. 


44, Federal Finance.—The Committee did not find time during 
the first Session of the Conference to consider the subject of ‘‘Federa 
Finance "* which may be summarily described as the question of 
the apportionment of financial resources and obligations between 
the Federation and the Units. On taking up this subject the Com- 
mittee found it desirable to remit it for examination by a sub-- 
Committee over which Lord Peel presided. 

45. The Report of this sub-Committee, which was in effect 
unanimous, is appended to this Report. Little criticism was 
directed to its main features and the Committee accept the principles 
contained in it as a suitable basis on which to draft this part of the 
constitution. % 

46. The Committee were, however, not satisfied with the pro- 
posals in Lord Peel’s Report for a review of the problem by Expert 
ieconiotbaiin Fear whee widely expressed that these might, by 
recommending principles at variance with those upon which the 
Conference was agreed, tend to undo work altendy secanaiaed 
and further, that the procedure suggested might cause unnecessary 
and perhaps dangerous delay in settling various points which had 
ites. ood pees on the tay leg the new Federation. The 

mittee accordingly consider that the suggested proced u 
be revised in the wadeck described below. oe ae ae 


47. No change need be made as regards the second of the two 
Committees (concerned with paragraphs 17—20 of Lord Peal’s 
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Report), except that it should have no connection with the other 
Committee. It should be noted that, of the matters within the 
gurview of this “‘ States '’ Committee, it is only in respect of those 
ealt with in paragraph 18 of Lord Peel’s Report that it is essen- 
_ tial to reach a settlement before the Act setting up the Federation 
comes into operation. 

48. In place of the first Committee recommended in Lord Peel’s 
Report there should, as early as possible, be appointed in India a 
** fact-finding ’’ committee consisting of officials familiar with ques- 
tions of finance, including States’ finance. Without elaborating 
terms of reference the functions of this committee may be sketched 
as follows :-— 

(a) To investigate the division of pension cha (para- 
graph 5 of Tad Poet's Report). 3 waive 
(4) To investigate classification of pre-Federation debt as: 
contemplated at the end of paragraph 6 of Lord Peel’s Report. 
(c) To calculate the effect on the Provinces of various: 
possible methods (of which there are only a few io be con- 
sidered) of allocating the proceeds of Income-tax to the 
Provinces. 
(d) To give an estimate of the probable financial position: 
of the Federation in its early years under the scheme pro- 
sed in Lord Peel’s Report indicating, inter alia, the pro- 
able results of federalising corporation tax, commercial 
stamps, tobacco excise, or other possible national excises. 


Of these (d) is the most important. 

Tt was pointed out that (b) had no reference to the investiga- 
tion of any claim such as had been raised by the Congress, that 
liability for a portion of the public debt of India ought to be under- 
taken by the United Kingdom. 

49. The facts and estimates de from the Committee 
described in the preceding paragraph should not take long to pro-- 
duce. There will remain to be decided. in the light of them, 
certain questions as, for example, 

(i) The exact detailed form of the list of Federal taxes 
(within the general framework laid down by Lord Peel's 
Report); in particular a final decision will have to be taken 
about Corporation tax and specific Federal excises. 

(2) The initial amount of the contributions from the Pro- 
vinces and the precise period within which these and the- 
States’ contributions are to be wiped out. 

(tt) The exact method according to which Income-tax is. 
to be returned to the Provinces. 


60. There will also be one or two other points left doubtful by 
Lord Peel's Committee which will fall for decision. It will be- 
necessary to devise a procedure for discussion and settlement of the- 
outstanding matters. 


51. It may be that in other- fields points of substance directly 

ing Federation will also remain for settlement after this 
Session of the Conference. Jt might thus oe convenient to use 
a common machinery for their disposal. It is accordingly agreed 
that this question of procedure should be postponed to a later stage. _ 


Chairman: That concludes the Report. Now we will go back 
to the beginning, please. 


Paragraph 1. 
Paragraph 2. 
Paragraph 3. 
Paragraph 4. 
Paragraph 5. 


Mr. Joshi: On that paragraph, I suggest that the word in the 
second line, ‘‘ rightly,’’ be replaced by the word “ naturally.”’ 


Chairman: I accept that. 
No. 6, please. 

No. 7. 

No. 8. 

No. 9. 


Mr, Sastri: On No. 9—where we say ‘‘ by the pooling of ideas 
and by the willingness to forego individual desires for the common 
"I do not think it is satisfactory to ask people to give up 
their individual desires for the common good. I cannot give up 
my ideas for the common good, in any case. I might give up my 
plan, but I could not give up my ideas, 


Sir Samuel Hoare: Yes, I think it is meant to the other 
Hi § It is ‘‘to forego their individual views for the sake of.’’ 
I think we could make that clear, could we not? Could you do it 
by transposition of the words—‘‘ and by their willingness to forego, 
for the common good, individual desires’’? I think that would 
meet you. 

Mr. Sastri: Yes. 


Chairman: Mr. Sastri is quite right. If I may say so, he 
often teaches me what good English ought to be. 


Chairman: “10. The structure, size and composition of the 


Federal Legislature.” 


Mr. Joshi: I still feel, in view of the proposals made for the 
constitution of the Second Chamber, that t should adhere to my 
views that there should be only one Chamber. I should be inclined 
to make a compromise on that point if I had approved the pro- 
posals for the constitution of the Second Chamber. In the first 
lace, I do not yet know how changes in the constitution are to 
effected in the future. Secondly, I do not approve that the 
representatives of the States, in the Second Chamber, should be 


865 


selected by nomination. I do not approve, also, of the representa- 
tion proposed to be given to the Indian States. Lastly, My Lord 
Chancellor, I do not approve of the Second Chamber because of the: 
uality that it has been proposed to maintain between the two» 
Chambers. 
Chairman: No. 11, please. 


No. 12. We should very much like to hear the details of your 
scheme, Sir Mirza. It is very interesting. 

Sir Mirza Ismail: The suggestions which I have to place before. 
the Committee on this subject. have been embodied in a memo- 
randum, which, by your courtesy, My Lord Chancellor, has been. 
circulated to the members. I have also had the advantage of 
discussing the proposals with some of them. On this occasion, I 
have only a few remarks to offer by way of supplementing the 
memorandum. In the draft Report before us, it is proposed that 
the Federal Legislature should consist of two Houses, namely, a 
Lower House composed of 800 members, of whom 200 would be 
elected under a system of direct or indirect election, while the 
rest would be chosen by the States; secondly, an Upper Chamber 
of 200 members elected by the Provincial Legislatures or appointed 
by the States. We shall thus have two bodies—both somewhat 
unwieldy in size, and little differentiated from each other in com- 
position, and therefore in outlook. It may perhaps be pointed 
out that additional qualifications are proposed for membership: 
of the Upper House; but it is doubtful if these will ensure its 
becoming, any more than the Lower House, a body of weight, experi- 
ence and character, as we visualised it, or attracting a different 
type of personnel. The probability is that it will only become a 
replica of the Lower House. I am quoting from Marriott :— 


"" Experience has shown that disputes between two Legis- 
lative Chambers .. . . have been most frequent and most 
bitter in the Upper Houses which are constituted on an 
elected basis.’’ 


The elaborate provisions contained in certain constitutions for 
removing deadlocks between the two Chambers are an eloquent 
commentary on the characteristic defects of this form of legisla- 
tive organisation. Lack of adequate differentiation between the 
two bodies would be a serious defect even in a unitary constitution; 
in a federal scheme, such as that we are trying to devise, it would 
be fatal. The component elements of the Federation would have 
no representation as such in the Upper House, which is posm: 
nently the federal organ of the constitution and ‘‘ the pledge of 
the security of State rights,"’ 


The draft Report recognises the principle that the Upper 
Chamber should, in the main, represent the Units-as such (para- 
graph 22), and speaks of its members as being, in a special sense, 
the representatives of the Federal Units (paragraph 42). But it 
is obvious that it is only to the members from the Indian States 


‘that such a description could be sogrectty applied. The members 
from British India would not be regarded as the representatives 
of their Provincial Governments, which might have changed, or 
of their Provincial Legislatures, which might have been dissolved 
-after their election as members of the Upper Chamber. 


It is in this view that I have been urging the need for a Second 
‘Chamber composed exclusively of delegates selected by and repre- 
sentative of the Governments of the Federation and of the Units; 
and I would earnestly plead for due consideration to be given 
to this suggestion before this scheme tentatively outlined in the 
draft Report is adopted. I am Happy to think that the change can 
be superimposed upon the plan of Federation we have so far formu- 
lated without injuring the general framework and also without 
delaying the building of the structure. 


One of the advantages of this proposal which has impressed 
sme, and which will no doubt appeal to some other members of 
the Committee also, is that it ak obviate dissimilarity of methods 
between British India and Indian India in regard to the selection 
of members for at least one of the Houses of the Federal Legisla- 
‘ture. It is of the utmost importance that the Federal machinery 
‘should function effectively. It would be a disaster if, at some 
early stage, the system broke down and delayed the up-building 
-of a really united India. I feel that there should be no hesitation 
in agreeing to such a revision if, as I venture to think, there is 
sufficient reason for doing so. I dare sa many of us have read 
a ial article, which appeared in ‘‘ The Times” of October 
, entitled “ Australia as a Unit.” The experience of that 
“ea i pe k by ees — a federal constitution, is 
0 jal significance to a Conference engaged in devising a 
similar system for India. They have come to realise in Australia 
‘the vital importance of close co-operation and concerted action on 
the part of the Governments of the federated units in all matters 
in which the country as a whole is interested. They have been 
forced to this in the hard school of experience and especially 
‘during recent years of economic difficulties, The story is so per- 
stinent that I beg leave to quote from it :— 


iy Each of the other States also—New South Wales, 
Victoria and South Australia—although they were near 
enough to have similar interests, cherishes individuality. 
State feeling has not diminished with Federation, but has 
on the contrary, established itself as a characteristic of 
Australian life. An Australian is a Victorian or a New 
South Welshman first, and an Australian only second. A 
Royal Commission on the Constitution was appointed by 
Mr. Bruce, and reported later in 1929. They declared that 
the advantage of having strong self-governing States which 
could appeal to the local patriotism. kaowlata and public 
spirit, easily outweighed the admitted inconveniences. The 
events of the intervening years have shaken this argument. 
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It would be surprising, however, if it were still not strong 
- enough to defeat Mr. Scullin’s scheme ’’— 


g.e., of transferring the poe of amending the Commonwealth 
‘ Constitution from the people to the Federal Parliament— 
“ But the chief hope for the survival of federalism is that, 
in a way characteristic of British political institutions, a 
modus vivendi involving no changes whatever is in sight. 
The Royal Commission recommended several means for 
co-ordinating States and Commonwealth action, but it 
referred to the Premiers’ Conference, which was largely the 
creation of Mr. Bruce, merely as a useful body for this pur- 
It could not foresee the great and decisive part which 
the Conference as an institution was to play in the crisis 
of the next two years. So valuable an addition to the 
vernmental machinery is not likely now to be discarded. 
The difficulty of obtaining joint action is the burden of the 
case against federalism. It would seem to many a mistake 
to apply too drastic constitutional amendments before at 
least another means, which offers the main advantages of 
te without the objections, has been thoroughly 
tri raced 

It will be seen that the problem in Australia was how to arrest 
the tendency to extreme provincialism so manifest in that country, 
while, on the other hand, ensuring the survival of federalism, 
which is recognised as the only possible form of government 
in a Commonwealth which has such strongly marked diversities of 
interest and differences of outlook between its constituent units. 
I need scarcely say how much more necessary it is in India, with 
her far greater diversities, that the Provinces should be kept 
together. 

It will be seen from the extract that the Australian Common- 
wealth, in the endeavour to overcome the difficulties arising from 
inadequate means of ensuring joint consultation and action such 
as that for which I plead, has had to devise measures which, 
though in no sense illegal, are outside the constitution. Let us 
not put aside the lessons of experience by agreeing to a constitu- 
‘tion having the serious defects to which I have called attention— 
a constitution which, I venture to think, would be neither sound 
in theory nor effective in practice. 

Chairman: Now No. 18, please—the second of these plans. 
‘Your Highness of Dholpur, this paragraph refers to your suggestion. 

No. 14, please. 

Sir Manubhai Mehta: May I be permitted to put forward the 
‘views of His Highness The Maharaja of Bikaner, who is unfor- 
‘tunately absent to-day. It should be put on record that he had 

ressed for a larger representation of the States in the Upper 
ber. While pressing for representation of the States on terms 
of absolute equality, and a fifty: per cent. participation in the 

R.T.C.—I. G 


i 


868 


Senate, His Highness ultimately thought that even a forty per 
cent. Supeuabiitation would be rs Saat if the total epaabarshic 
was extended to 300 in the Senate and 450 in the Lower Chamber. 


H.H. The Nawab of Bhopal: I do not sit here to say the . 
views of myself alone, and therefore I must place before this 

mmittee what my mandate is. The mandate which the Chamber 
of Princes gaye at its meeting last March specifically required its 
representative to claim 50/50 representation in the Upper House, 
for reasons already explained, and to try to secure individual repre- 
sentation at least for those States which were members of the 
Chamber in their own right. The numerical strength of the Upper 
Chamber which has been proposed seems to be too small to meet 
that demand. [ have no doubt that the pro ls, as contained 
in the Report, would be considered very carefully and also sympa- 

etically by the Chamber; but certain States may find it very 
difficult to accept suggestions which would involve the grouping, 
for purposes of representation in the Upper House, of States now 
individually represented in the Chamber. 


Mr. Joshi: I do not think that the numbers proposed in the 
Report for the membership of the Chambers are adequate. But, 
as a matter of compromise, I should be quite willing to approve of 
the proposal of His Highness The Maharaja of Bikaner of the 
numbers 300 and 450. As regards the proposals to reserve repre- 
sentation for the States, I do not approve of the percentage of 40 
seats being reserved for the States: hut, as a matter of compromise, 
I should be quite prepared to reserve 33} per cent. in the Upper 
Chamber. In the Lower Chamber, I am not prepared to give 
Newser representation to the States. The representation in 

e Lower 


Chamber should, I think, he distributed according to the 
vopniations. . 


_Mr, Jinnah : It might be noted that we do not agree to the 
rinciple at all, either in the Upper or in the Lower Chamber. 
e still remain unsatisfied that there is any reason for adopting it. 


Chairman: Is not that extraordinary? Some say that it is too 
small and others that it is too large! 


Mr. Gavin Jones: This question has been argued out, and we 


ey. that there should be 150 for the Upper Chamber and 250 for the 
er. 


Mr. Sastri: I should like your leave to mention the figu 

before the Committee by His Highness The Maharaja of Bikaver, 
In my judgment, it would be very diffeult to keep the figure for 
the Lower House at 300, and, as T accepted in my original remarks 
His Highness's argument that it would be very difficult to refuse 
representation to the Princes who had been included in the Cham- 
ber, the figure 200 for the Upper Chamber seems also to he inade- 
quate. T should like to repeat that, while T approved of the 

ne of reasoning which leads certain members of the Committee 
to prefer small to large Houses, the conditions of India and her 


869 


infinite variety preclude ‘our paying too much attention to that 
point; and it seems to me we should be wise to recognise from the 
outset that large Houses, while they may not also conduce to 
despatch of business or of efficiency, will certainly secure that, 
upon all ovcasions, the wishes of every section of the community 
have been fully represented, and that public business, when it is 
transacted and accomplished, shall be really the reflex of opinion 
in all its phases and in all its brnaches. I therefore recommend 
large Houses rather than small. 

Dr. Ambedkar: Lord Chatcellor, I should like it to be noted 
that I ee with my friend, Mr. Joshi, in the figures he has 
suggested for the strength of the two Houses; and with re to 
the question of weightage, I agree with my friend, Mr. Jinnah, 
that the population basis of representation ought to be taken as the 
basis in both the Houses. 

Pandit M. M. Malaviya: I agree with Mr. Sastri, for ‘the 
Teasons given by him, that the numbers should be 300 and 450. 
As regards weightage, I think there should be no weightage oe 
in the Lower ote I agree to weightage in the Upper House 
for the States. 


Mr. Jayakar - Lord Chancellor, I agree with the remarks which 
have been offered to the Committee on belialf of The Maharaja of 
Bikaner, as elaborated by Mr. Sastri. 

Str Akbar Hydari: My Lord Chancellor, I was going to remain 
silent, because [ thought, on the whole, the Report was so very 
fairly drawn up; but when everybody is having his numbers 
recorded, I should like to have my number recorded. It may be, 
in the Upper House, not more than 100, and, in the Lower House, 
not more than 150. I have accepted the other as a compromise. 


Sir Tej Bahadur Sapru: I do not to make a speech. 
1 will only say that I will agree with the estion made by 
Sir Manubhai Mehta on behalf of His Highness The Maharaja of 
Bikaner, which has been more or less adopted by Mr. Sastri. As 
regards the question of weightage, I have always been of ‘the 
opinion that the Indian States are entitled, on every consideration 
of fairness, to weightage. I am glad that Pandit Malaviya has 
et to a 40 per cent. weightage for the Indian States for the 
pper Chamber. I goone:step further. Although, in my original 
speech, I saw no reason in support of weightage iis’ the Lower 
House, the question now is, to my mind, not whether one view is 
right or the other view is right—the question is whether we can 
come to a settlement by agreement. I would therefore suggest that, 
so far as the Upper House is concerned, we should Sher them 
40 per cent., and so faras the Lower House is concerned, we should 
offer them 33} per cent. As regards the numbers of the two 
Houses, I am more or less in agreement with what Sir Manubhai 
Mehta and Mr. Sastri have said. . 
Sir Samial Hoare: Lord Chancellor, I am afraid as long as 
this Committee sits we shall never all of ts agree about the num- 
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bers. I have given my view about numbers time after time. I 
am for small numbers; I have never made any secret about it. 
At the same time, I realise there are many members of the Com- 
mittee who prefer pa ha numbers. My view had been based upon 
two considerations: first of all, that what we are doing is creat- 
ing, not a House of Commons, but a Federal Chamber empowered 
to do a limited number of specific duties. I always thought that 
for that, both on the unds of expense and efficiency, a small 
Chamber is better qualified. At the same time I do realise the 
fact that somehow or other we have got to get this Federation 
into being, and therefore one cannot impose terms upon other 
people that they will not accept. I would therefore suggest to my 
colleagues of the Committee to-day that we should leave this. 
peneee as it is. I think it not incorrectly sets out the views 
of the Committee; and I think that we can go on talking here for 
days and weeks, and months, and we shall never all of us agree . 
about any particular number. I would suggest, therefore, leavin 

the Comntittee’s Report as it is, leaving this question to be settl 

by subsequent negotiation between the various interests concerned. 


Chairman; Had not we better leave it like that? It is as 
near as may be. I expect, if every one of us put down the num- 
bers now and we were to take the average, it would be more or less. 
right. What I have done is this. I have put it down as near 
as may be. There will be these little adjustments necessary. Let 
us leave a little over for somebody, 

Now we come to paragraph 15. 

Mr. Sastri: I am not in favour of the inclusion of the last 
sentence :— 


“In the event of the original adherents not forming o 
substantial | rege that is to say, at least one-half, of 
‘ Indian India,’ it will probably be desirable to devise some. 
method of weightage,”’ etc. 


I am not in favour of any weightage being given, however 
the number which first Ed eto the Raderstias me 

Sir Samuel Hoare: If no words of this kind are put in if 
the door is not left open in this kind of way, there sre ina 
for objectin , I think. It seems to me that, first | of all, the 
Princes might say “‘ We are putting ourselves into a very weak 
position. ith regard to the small number of Princes who are. 
ready to come in at once, our voting will be of so little account 
that we shall not be able to make our influence felt.’’ Tt will 
be therefore a deterrent against those Princes, who are ready to- 
come im at once, coming in quickly. I want to avoid that con- 
fingency. On the other hand, there is the other aspect of the- 
ease, namely, that many of us—I think all of us—in this Com- 
mittee do regard a substantial representation of the Princes as an. 
essential factor in the Federation. If the voting power of that 
factor is really insignificant we do not then have that essential: 


57] 


part of the Federation in being. In view ah that, and without 
dictating in any way how this procedure should be arranged, | 
should Rave thought it was wise to have some such paragraph as 
this in our Report. It does not tie the members of the Committee 
down to any definite figure. At the same time it does leave a door 
open through which it may be easier for the first of the Princes 
in the Indian States to come into the Federation, 

Mr. Jinnah: Who will decide it? 

Sir Samuel Hoare: I quite agree that that is a difficult question 
for me to answer straight away, because there are going to be a 
number of these questions which will have to be lett open aiter 
the Conference. 


Mr. Jinnah: The danger is this, if you leave these words in. 
You leave it as a discretion of the deciding authority, and we do 
not know what may be decided. 


Sir Samuel Hoare: But I think we must leave a great many 
things to the deciding authority. I do not think we can help that. 
Mr. Jinnah: But this is too serious. 


_ Mfr. Sastri: I should think that our deliberations so far have 
disclosed to everyone here, and I expect to everyone in India who 
has followed our pr ings, the importance and the mecershty of 
Federation. I do not think the Princes will hesitate very much to 
come into the Federation, especially after the very fine example 
that has been set by some of the very enlightened representatives 
of that Order that we have had here. I do not think it necessary— 
and I am very decisively of that opinion—to offer any reward, 
which may be considered illegitimate from certain points of view, 
to those ‘‘ good boys "’ who come in in the first stage. There is 
also a certain risk which, from the point of view of the Princes 
themselves, I desire from the first to obviate. I should like to be 
frank in this matter. We are all aware that the inclusion of the 
Princes in the Federation, and the great importance and even 
weightage that we allow to that Orie: are for the purpose of 
introducing a certain element of stability into the Legislature. I 
should not like that idea, in the interests of the Princes themselves, 
to be made too obvious by being given expression to at every turn. 
The idea that if we had, for example, five Princes from different 
ends of India, two from Madras, one from Upper India and one 
from Kathiawar—supposing that we had these stray Princes ing 
in at first—that Letween them there is some common bond whic 
could be secured by their being given some weightage, is too pal- 
pably absurd. I have pointed out already that if any State, for 
instance, should not find admission in the first stages, the likelihood 
is that its interests will be best represented by its vote being lodged 
in the possession of the neighbouring British Indian Province. 
There is no point that I can see at all in saying that Mysore 
absent should be represented by Kashmir present. I cannot see 
the reason for it at all, unless it is for the purpose of giving to the 
Princes who come in a certain vote which ther would consider 
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decent as a counterpoise to British India. That way of looking 
at the nutter I deprecate altogether. When the Federation 1s 
, an Indian State is to all imtents and purposes like a British 
Indian Province. ‘That the Indian States should regard themselves 
still, for voting purposes, as a separate entity, to be strengthened 
where they are aoe by illegitimate means, seems to me an idea 
which this Report ought not in the least degree to encourage; and 
I am therefore strongly of the opinion that that sentiment should 
be expunged, 
Sir Samuel Hoare: I do not know whether I could make a sug- 
estion that might meet Mr. Sastri’s point. I do not wit 
is arguments—I will say that—but I will not go into them now. 
I do not regard this question from the aspect that he has just 
described ; but it is clear that there are the two views in the Com- 
mittee. The view that I have just expressed was expressed some 
weeks ago, when the Princes were dealing with this question; and T 
remember His Highness of Bikaner saying a word or two about it. 
Would it not be a good thing simply to state the fact, and instead 
of saying that it will probably be desirable, to amend the sentence 
in this way?—Begin the sentence—* It has been urged by some 
members of the Committee "’; simply stating a fact. ‘‘ It has 
been urged by some members of the Committee that, in the event 
of the original adherents not forming a substantial proportion ’’— 
that is to say, at least one-half—‘‘ of Indian India, some method 
should be devised by which their voting strength wonld he tem- 

prarily augmented pending the accession of other States.’ That 
os not tie the Committee down to any recommendation; it merely 
states the fact that some members of the Committee have urged 
that procedure, 


Pandit M, M. Malaviya: I very confidently hope that more 
than 51 per cent. of the population of Indian India will be re- 
presented at the first time that the Federation will come into 
existence, and that the need for the adoption of any such method 
will not arise, 

Sir Samuel Hoare: Yes; I think that meets my view. Tike 
Pandit Malaviva, T also hope that the contingency will not arise. 


Chairman: We hope that the number of Princes who will at 
once join the Federation will prevent such a contingency from 
arising. 

Sir Muhammad Shaft: We hope for all sorts of things, but if 
these things do not happen, what then? a 

Chairman: You do not mind us recording a hope? 

Mr. Jinnah : We do object to the acceptance of this proposal. 

_ Chairman: Tt is not accepted at all. All that has happened 
is that some members are saying that they think that a method will 


have to be devised; and they all join in the hope that the contin- 
geney will not arise. Some share in the hope; others do not. 


87? 


Mr. Jinnah: That is not quite fair. You should read your 
Report, My. Lord. It does commit this Committee to the principle 


that, in the event where the hope is frustrated, some deciding 
authority may give them ...... 


Chairman: No; you are introducing the words ‘ some deciding 
authority ’’. All that it is saying is that somebody is expressing 
the ake that it will be done. ti you like, we will express your 
hope otherwise. 

Mr. Jinnah: I can tell you very frankly that I am opposed to 
any principle of the kind in any event. 


Chairman: Very well; I think that will do. 


Mr. Jayakar ; Do I understand—I want to have my wind made 
clear—that, in the alternative formula which Sir Samuel suggested, 
the word “ weightage ’’ disappears? 


Str Samuel Hoare: ‘‘ Some means should be devised by which 
their voting strength would be temporarily augmented pending the 
accession of other States.’ I am willing to draw a distinction 
between my formula and that of Mr. Jinnah. Put in the word 
** however '’; that shows that nobody is being pledged to anything 
whieh he does not support. 


Mr. Jinnali: Tn the event of the hope being frustrated, the 
voting strength is to be “* augmented ”. 


Chairman: Let us he perfectly clear. What we are saying is 
this. Some members of the Committee think that in certain even: 
tualities there should be an a tation—I will use your word 
‘ weightage ’’ for a moment. But only.some members think that. 
On the other hand, everybody hopes that no such eventuality will 
arise. 


Mr, Jinnah: I have no objection to your stating that certain 
members have so stated. 


Chairman: Very well; we will put it in that wav: ‘ Some 
members have stated ’’, 


Pandit M. M, Malaviya: “ Have expressed the opinion.” 


Chairman: ‘* Have expressed the opinion.” The only difference 
between you, Mr, Jinnah, and Sir Samuel Hoare is this. He has 
said “It has been urged by some’; you want to say “ Sone 
members have stated their opinion ’’. It is the difference between 
** stating *’ and “ urging *’: but Tam sure you will accept the word 
** stated’’’, Sir Samuel? 


Sir Samuel Hoare :' Entirely. 


Mr. Jinnal’s T was not raising the objection in regard to the 
word “‘ stated "’ or the word “ urged "’, T do not mind any word. 


Chairman: “Some members have stated it as their opinion 
that, in the event of the original adherents not forming a substan- 
tial proportion, that is to say, at least one-half, of * Indian India ’. 
some method should he devised by which their voting strength will 
be temporarily augmented pending the accession of other States,”” 
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Mr. Jinnah: ‘‘ Should be.” 

Chairman: ‘‘ Should be ”—that is right. ‘‘ But we all hope 
that such an eventuality will not arise."’ 

Mr. Jinnah; ‘‘ And some members do not agree to any 
weightage.” 

Sir Akbar Hydari: I want to be quite clear about this. it 
more than half join, then the portion representing the States will 
hed actually what the States are entitled to, and nothing more than 
that. 

Dr. Shafa’at Ahmad Khan: Yea, that is clearly what it means. 

Str Samuel Hoare: I think it is better not to go into that detail 
but to leave it more general. I think I would leave it at least 
one-half. IT think it is better to leave that to subsequent 
negotiations, 

Sir Akbar Hydari: Yes. 

Chairman: Number 16, please? 

Number 17? 

Sir Provash Chunder Mitter: On No. 17 I want to be clear on 
one point in the last sentence. Apparently members of the Provin- 
cial Legislature will be entitled to stand for the Federal Legislature. 
We have not said anything as to what will happen if such a candi- 
date succeeds. Is it the opinion of the Committee that he should 
be a member both of the Federal Legislature and of the Provincial 

slature? I thought that was not the intention. The only 
point to which TI desire to draw attention is that that might be 
stated. I have no objection to a member of the Provincial 
Legislature standing for the Federal Legislature, but if he succeeds 
T want to know what your intention is. 

Chairman: You do not want him to be a member of both? 

Str Provash Chunder Mitter: That is what I am suggesting; I 
am leaving it to the Committee to decide that question. 

Mr. Zafrullah Khan: That is the present position. 

Chairman: ‘ But no pe should I 
ine tagalatinn * person should be allowed to be a member 

Sir Samuel Hoare: 1s everybody agreed about that? T have 
* open mind about it. Is it a good thing to impose that condition 

no . 

Str Provash Chunder Mitter: I think so. It would : 

difficult to discharge the duties adequately in both pete reer 


Sir Ree Hones Sapru: May T point out that, under the Minto- 
Morley scheme, a man could be a member of both the Provincial 
and Central Legislatures? T have known cases of that kind. Under 
the present constitution, you have to he a member of one or the 
other—you cannot be a member of both. 


Sir Samuel Hoare: I a Rieit ; 
for’ 1s to ‘accent. ré: J am not quite sure whether that is necessary 
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Sir Muhammad Shafi: li I may remind my friend, Sir Te) 
Bahadur Sapru, in the first two Minto-Morley Reform Councils 
that was the rule; but the rule was abandoned in the third Minto- 
Morley Reform Council for reasons of convenience and so on. I 
was myself a member of both the Punjab Council and the Imperial 
Council in the second: but in the third I could not be. 

Sir Tej Bahadur Sapru: We started like that. 

Pandit M. M. Malaviya: May I say that was brought about 

~aiter an enquiry by the Government of India? Opinions were asked 
of those of us who had been members of both Legislatures, and we 
expressed the view that it was not possible to be a member of both. 
I was asked and I expressed the opinion that one member could 
not do the duties in both places. 

Sir Samuel Hoare: I expect that is so in 99 cases out of 100— 
that is what actually happens—but is it wise here and now definitely 
to state that it should never happen? Is it not possible that you 
ah Re have a Provincial Minister of exceptional value who might,. 
with great advantage, both to the Province and to the Centre, 
be also a member of the Central organ as well? 

Pandit M. M. Malaviya: We found that meetings were held 
and dates fixed in such a way that we could not do our duty in both 
places; it was unsatisfactory. 

Str Samuel Hoare: I should have thought that would depend 
very much upon the procedure of the Chambers. 

Pandit M. M. Malaviya: We are dominated by the climate. 
The whole of the work of the Legislature has to be finished within 
a certain time. It must be finished in March or the beginning of 
April; and we found it not practicable to serve on hoth. 

Sir Samuel Hoare: I do not want to press my point. I have 
expressed my view about it. I should he guided by the general 
body of experienced opinion about it here. 

Mr. Iyengar: Tt was found to be impracticable, 

Chairman: Then we will put in the words: “ Provided that no 
person shall be a member of both Legislatures.”’ 

Sir Akbar Hydari: Does that apply also to the Indian States? 

Chairman: No. 

Mr. Jinnah: Before you leave paragraph 17 may I say that, 
so far as we are concerned, we are not at present prepared to commit 
ourselves to the system of single transferable vote? 

Chairman: Thank you very much, Mr. Jinnah. Now para- 
graph 18. 

Mr, Joshi: I want to say that, in my opinion, the Indian States 
in the Upper Chamber should be selected by the same method by 
which the representatives of the British Indian Provinces are 
selected ; that is, wherever there are Legislatures in the States, the 

resentatives of the States shall be elected by these Legislatures. 

ere these Legislatures do not exist, then they shall be nominated 
until such Legislatures are established. 
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_ Charman: No doubt the States will take note of your opinion, 
Mr. Joshi. Now we go on to paragraph 19. 

Sir Manubhai Mehta: May I refer to the words appearing in 
line 6 of paragraph 19—* existing local self-government bodies '’ ? 
To me it appears that this is rather too sweeping. It would 
exclude not only the municipalities and the district local boards, 
but even village communities and village local boards. 


Chairman : What words do you suggest then? 


Sir Manubhai Mehta: Lf the idea is merely to exclude munici- 
palities, it would be better to say so. 

Sardar Ujjal Singh: And district boards as well, 

Sir Samuel Hoare: At the same time, we do want to leave the 
door open for an unbiassed enquiry into the unheard-of methods of 
village voting that did emerge in our earlier discussions: and I 


am not sure really that this wording does not p° a bit too far. 
I think it would be better to state it more explicitly. 


Chairman: What ave the words you want, gentlemen? 


Mr. lyengar: ** The existing statutory local municipal bodies." 
We are now trying to say that existing statutory authorities which 
are constituted for one purpose should not he given the right to 
select representatives for the Legislature. If, in our further in- 
vestigations, we are able to arrive at some method of indirect 
election which will give the village a unit of representation in a 
different manner, we can constitute them for those purposes. What 
we want now to say is that existing statutory bodies, discharging 
statutory local functions, should not be availed of for the purpose 
of securing representation in the Legislatures. Tf you put that in 
I think we shall be perfectly safe. 


Chairman: What are the words, Mr, Iyengar ? 


Mr. Iyengar: “ of any existing statutory local self-governing 
ies,”’ ; 

Sir Provash Chunder Mitter : I wish to say on that point that 
in the law there are existing statutory gradings of votes which will 
be very suitable, Therefore, my suggestion is to mention some 
existing statutory bodies—district boards, local boards—something 
like that. What I am aiming at is that, because an Indian Village. 
Board is a statutory body, that should be enough. ; 


Mr. Iyengar: I am not saying that the vote of an ill 
organisation should be ruled out. “What I am referring to iste 
the statutory character of these bodies. If vou really want to 


constitute a village union for the Oe of elects | Ae 
lature you may constitnte it, P "POS? %f election to the Legis 


Sir Provash Chunder Mitter: If you make that 
Ste you make that clear IT have 


Chairman: T understand the point. What are the words vou 
want, though P 
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Sir Provash Chunder Mitter: I would like these words, Sir— 
“ Local self-governing bodies, such as municipalities, district boards 
and local boards."’ 

Sir Samuel Hoare: Would it not be better to explain it in a 
footnote—to leave the word as it is and then have a footnote to 
say, “ This expression does not mean the exclusion of ‘’—whatever 
the term may be—village boards or village panchayats? Would 
not that be the best way to do it? 

Sir Provash Chunder Mitter: Yes, Sir. 

Chairman; ‘‘ This expression does not mean the exclusion of 
village panchayats.” 

Mr. Iyengar: That will cover it. 

Chairman; Now No. 260, please. 

Mr, Jinnah: On paragraph 20 T do not quite follow this. You 
say :— 

“The Committee therefore recommend that this body 
should be charged also with the duty of making proposals 
for the constituencies to return the British Indian members 
of the Lower Chamber of the Federal Legislature, and that 
it should. explore fully the alternatives of direct and indirect 
election indicated in the preceding paragraph.” 

Well, as far as we are concerned we are opposed to any system of 
indirect election. 
Chairman; Thank you very much. T understand that. 

Mr. Jinnah; In relation to the Lower House, of course, 

Chairman: Yes, quite: so, 

Sardar Ujjal Singh: In. the same paragraph, it is, I believe, 
not, quite correct to say :7— 

*€ some method of indirect election, as recommended by’ 
the Franchise sub-Committee of the Conference." 

The Franchise sub-Committee did not go into the question of direct 
or indirect election at all. So faras the suggestion in the Franchise 
sub-Committee’s Report is concerned, it only contemplated direct 
election and an enfranchised population: to the extent. of, twenty- 
five per cent., and suggested that some methods ought to be explored 
by which those who will not. be enfranchised might find some sort 
of representation by the Mukhi system or the system suggested 
hy Lord, Zetland. 

Sir Muhammad Shafi: I do: not think the Committee made the 
suggestion: T think it was Lord Zetland, not the Committee, who 
made it. 

Sir Provash Chunder Mitter : The Committee also made the 
suggestion. 
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Sardar Ujjal Singh: This is paragraph 4, page 57 of the 


“ We recommend that, in addition to providing for this 
increase, the Commission should consider the introduction of 
& scheme by which all adults not entitled to a direct vote 
would be grouped together in primary groups of about 20 or 
Im some 45 8e suitable manner, for the election of one repre- 
sentative member from each group, who would be entitled 
to vote in the Provincial elections either in the same consti- 
tuencies as the directly qualified voters or in separate consti- 
tuencies to be formed for them.’ 


So this would not be a correct reproduction. 


Mr, Jinnah: May I remind the Committee that this came up 

ore us once, and we all came to the conclusion, after examining 
the record, that so far as the question of the electorates and the 
franchise for the Federal Legislature was concerned, the Franchise 
Committee had left it out of their consideration? They did not go 
into it. 

Sardar Ujjal Singh: That is paragraph 14. Tt says :— 


“ The form of the Central or Federal Legislature has not 
et been decided, and in these circumstances wa do not find 


it possible to make any suggestions regarding a suitable 
franchise system.” i ‘ 


Chairman: What alteration is suggested ? 
Mr, Jinnah: That it should be dropped. 
Chairman: We will leave this out. 


Mr. Sastri: I wish to endorse Mr. Jinnah’s suggestion that this 
should not be considered in any shape or form. 


_ Mr. Jayakar : May 1 ask whether these words are intended to 
ess a scheme suggested by Mahatma Gandhi for the indirect 
stion 


Sir Samuel Hoare: I should have thought that they covered 
all the possible schemes, 


Mr. Je : I want to t the scheme put 
Mekee Ct an support the scheme put forward by 


Chairman: Tt was meant to cover that. 
No, 21. 


Mr. Sastri: I feel a certain difficulty in re rd to the Bombay 
Presidency, which by some chance has a alatted as an Bis le. 
That is a consideration which is likely to be forgotten. Bombay 
may be divided into Bombay proper and Sind. In that case the 
argument would lose a great deal of its importance—you cannot 
afterwards place Bombay in the same category as other Presidencies, 
when it has been shorn of Sind. 


Mr. Jinnah : T think it would he hetter off! 
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Sir Provash Chunder Mitter: There is no doubt that the Bombay 
Presidency occupies a very big position, because of the ports of 
Bombay and Karachi. we proceed on a population basis and 
then give a weightage for important ports, we shall get a right 
principle. 

Chairman: I follow. 

22, please. 

Sir Akbar Hydari: My Lord Chancellor, I want to suggest a 
little verbal alteration. i would eta to put down the number 
in the Central Provinces at 5 and leave out Berar. 

Sir Maneckjee Dadabhoy: I protest against that. 

Sir Akbar Hydari: Berar has always sent its representatives 
separately. 

Sir Maneckjee Dadabhoy: Sir Akbar Hydari is not aware of 
the importance of the Central Provinces. 

Sir Akbar Hydari: I am quite aware. 

Sir Maneckjee Dadabhoy: And the part that the Centra! 
Provinces has played in the Legislative Assembly. 

Sir Sultan Ahmad: And also here. 

Chairman: You want to leave it out? 

Sir Akbar Hydari: Yes. I mean, it must be definitely under- 
stood that the quota for the Central Provinces does not include 
Berar, whatever may be the number, 

Sir Provash Chunder Mitter: With regard to the proposal in 
paragraph 22—*‘ But the nigga has been made that a possible 
solution might, for example, be to assign to each of the Provinces 
which exceed 20 millions in population, namely, Bengal, Madras, 
Bombay ”’, etc., 17 seats—in h 21 we have already deviated 
from the population principle, and I would suggest that the 
Provinces with a population of more than 30 millions should have 
a higher representation. 

Chairman: 1 think we must leave it as it stands. We note 
your objection. 

Mr, Jinnah: With regard to the North-West Frontier Province, 
I know this number will not satisfy the people of the North-West 
Frontier Province. 

Mr. Zafrullah Khan: The Report of the Simon Commission also 
recognises that, owing to its pilin position on the Frontier, and 
so on, it should have a larger number. 

Chairman : T know that. 

Now 23, please. 

Mr. Gavin Jones: Sir, I would like to point out that Bengal 
and the United Provinces have not been very well treated in_this 
distribution of seats in the Lower House—Bengal especially. Why 
Bombay should have weightage against Bengal I cannot quite see, 
because Bengal really is a far more important centre of commerce 
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and industry than Bombay. I am a United Provinces man, so 
that IT can say so. Also Bengal has double the population of 
Bombay. I[ certainly think this needs reconsideration, 

Chairman: Tt is only given as an example. 


Sir Provash Chunder Mitter: I would like to add this, that 
not only have Bengal and the United Provinces double the popula- 
tion, but they also have trading interests which are very important. 
Further, Bengal has the important, Port of Calcutta, 


Pandit M. M. Malaviya: May 1 t the addition, at the 
end of paragraph 22, of the words—‘* This matter will require 
further consideration "'? 


Chairman: Very well; we will put at the end— this requires 
further consideration,” 

Mr. Zafrullah Khan: Here too we want to draw attention to 
the position of the North-West Frontier Province on the same 
considerations. 

Sir Akbar Hydari,; With regard. to, the num ber. of, the Central 
Provinces, there again, it must he taken, as excluding Berar. 

Chairman: Yes, excluding. Berar. 

Mr. Jayakar: IT do not wish ta commit, myself. to the view. that 


any, weightage that may he given to Bombay should be, through 

4, special representation which Indian and European commerce 
has. I should like to leave that question open, as to how that 
weightage should be distributed. 


Pandit MM. Malapiya: A similar remark.ahout further consi- 
deration, should be added, at the end of 23, 


Sir Prawash. Chunder, Mitter : Wherever, we deal:-with Bombay, 
the. question of. the separation. of Sind:should:he,borne.in mind. 


Chairman : Now No, 24-— Apportionment between the States 
of their quota.” This is rather a matter for the States, and it is 
rather a pious expression of opinion. We are only suggesting it In 
a friendly sort of way to you. No doubt you will receive it in the 
same sort of way—so that we need not trouble about that. 


| AH, The Nawab of Bho nal: The time limit which is snege: ted 
mav be found to he too shot" to enable the Princes to artive it an 
understanding amongst themselves. The Government of India are 
already taking certain enquiries! in this connection, and their 
Report is awaited. Besides that, the Chamber of ‘Princes meets: in 
session, and if the Committee is then set up, it may perhaps: be 
difficult, taking into consideration the complexity. of the, question 
to secure an understanding between the interests and praia 
cerned. We realise the necessity of an early decision in the matter 
and T should like to assure the Committee that every possihle effort 
will he mage fo arrive at a very early decision. Tt mav, however 
be found, when we are working it out, that we may he delayed’ a. 
few davs or a few months. That was the only point with repand 
to which T desired to safeguard myself, hut Thave no objection. 
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Sir Samuel Hoare: We miglit say ‘‘ which should not, they 
hope, extend beyond . . .”’ 

Pandit M. M. Malaviya; Your Highnéss has no objection to 
this being left as it stands. If you cannot complete your work 
in time, everybody will understand. 

Sir Mirza Ismail: The addition here made is that the Princes 
should be invited to arrive at a settlement in the first instance. 
presume it is not the Chamber alone that is meant, as several of 
the bigger States are taking no part in the deliberations of the 
Chamber, and have to be consulted individually. I take it also 
that the Viceroy would merely invite the views of the States and 
of the Chamber, but would not perpen to settle the matter. Here 
I see it is said that the Viceroy should be asked to settle the matter, 

Chairman : What words do you suggest there, Sir Mirza? 

Sir Mirza Ismail: I should omit altogether the reference to 
the Viceroy—he should not be asked to e the question, because 
in that case he, or His Majesty’s Government, through their repre- 
sentative, would be prejudging the case. 

Chairman: I accept that. Leave out the words from ‘ the 
Viceroy "’. 

H.H. The Nawab of Bhopal: May 1 go back to paragraph 24 
fora moment? I hope I am correct in be ee that the decisions 

iven by any Committee which will be appointed by His Majesty’s 

vernment, in the absence of an understanding between the States 

themselves, will not be final and binding on the States coming 
within the Federation. 

Sir Samuel Hoare: They could not be binding. The last word 
upon the Federation must come from you. 

H.H. The Nawab of Bhopal: That is what I want to be made 
quite clear. 

Sir Mirza Ismail: But it says the decision is final. 

Sir Samuel Hoare: It may be final from the point of view of 
the Report. At the same time, you cannot force a State to come 
in if it refuses to come in. 

(The Committee adjourned at 1-15 p.m. and resumed at 2-30 p.m.) 


Chairman: Your Highnesses and Gentlemen, we have got to 
paragraph 27 on page 15. Does anybody want to say anything on 
paragraph 27? 

Mr. Joshi: Lord Chancellor, I do not approve of the first 
sentence :— . 

‘“‘ While the Committee remain of opinion that this ques- 
tion must be left to the decision of the States, it cannot be 
contended that it is one of no concern to the Federation as 


& whole.”’ 
T do not agree with oe ae of the sentence. I am not of 
opinior that this question must be left to the decision of the States. 


I feel that it is a question which must be decided by the mutual 
consent of the States Delegation and the British Indian Delegation, 
as it is a question of vital importance to the Federation as a whole. 
I feel that the representatives of the States in the Lower Chamber 
should be palactad in the same way as the representatives of British 
India. I note the assurance given by Their Highnesses The Maha- 
raja of Bikaner and the Nawab of Bhopal, but I feel that this assur- 
ance does not take us very far. In the first place, any assurance as. 
to the voice given to the Legislature is not of great use, as the assur- 
ance given is only on behalf of these two States. His Highness The 
Maharaja of Bikaner stated that he could not give an assurance 
on behalf of all States; but, Lord Chancellor, if the States Dele- 
gation could speak on behalf of all the States and demand repre- 
sentation and weightage on behalf of all the States, it is not 
reasonable to state that, in the matter in which the States are to 
concede certain rights to their subjects, they cannot speak on behalf 
of all the States. If they could speak on behalf of all the States 
in demanding representation for themselves, then certainly they 
could speak on behalf of all the States in this matter also. 


Secondly, Lord Chancellor, I feel that the voice which has been 
romised by Their Highnesses The Maharaja of Bikaner and the 
Nowak of Bhopal is not of much use, for this reason, that so far as 
my pipkormclt Seek the Gu vtadte of Bikaner and Bhopal 
have a nominated majority in both places. If you give voice to 
islatures which have a nominated majority, you really give 
voice to the Ruler himself. 


Sir Manubhai Mehta: The position is not correct as regards. 
Bikaner. 


Mr. Joshi: All right, Sir. I shall be quite vue to hear what 
the total strength of the Bikaner Legislative Assemb y is, and also 


to have information about the Legislature of Bhopal. 
Sir Manubhai Mehta: I will give you that information. 


Mr. Joshi: But I feel that, as the Legislatures are constituted 
to-day, it will not be the voice of the elected members. Tf an 
assurance is given that the voice will only be given to the elected 
members, it will have some value, although it may not satisfy me 
wholly. I cannot subscribe to this paragraph. 


Chairman; Thank you, Mr. Joshi; I quite follow. No d ubt 
the States representatives will pay attention to what you say, : 


No. 28, please. 


Dr. Ambedkar: I should like to draw your att tion to 
last four lines of the paragraph. After stating, in the nae 
the recommendations of the sub-Committee jr, paragraph 34 of 
their Second Report, Your Lordship stated— 


“We make no recommendation here relating to the first 
four of these interests, since the decision on hie point is one 
for the Minorities sub-Committee.”’ 


I do not think that Your Lordship means that the Committee is 
indifferent to the representation ot those interests, nor, I think, 
does the opinion expressed in paragraph 34 of the Second Report 
mean this, What you mean is that you cannot make any recom- 
Tw ee to the extent or ae of _ chracgunlsitl I Pas 
therefore obliged if you would amen e passage adding, 
after the word *‘ senda pty fel ge the words— : : 


“as regards the extent or method of their representation.”’ 


Mrs. Subbarayan: You may remember that I spoke at one of 
our sittings on the possibility of securing some special provision 
for the representation of women in the islature, and 
that the consideration of this matter should be deferred until the 
Minorities Committee published their Report. But, lest the point 
be overlooked, I choad r y suggest that some reference to 
it be made here, and that the following words be added in line 9 
of paragraph 28; after the word ‘‘ interests ’’, insert the words 


‘or to the representation of women in the Legislature.” 


Chairman: I am much obliged—I am sorry that we left it out— 
and I am also much obliged to Dr. Ambedkar. We will put in 
both those amendments. at was an oversight. 


Mrs. Subbarayan: On a previous occasion, while recognising the 
valuable work done by many of the nominated members in the past 
on the Legislatures, i objected to nomination in the new constitu- 
tion on principle. I feel that I object to it all the more when I find 
that the two Chambers may have co-equal powers. I quite agree 
with the Report that the services of persons of the elder statesman 
type are most valuable; but I am also convinced that the system 
of nomination is unwise and undemocratic, and, therefore, that it 
will be better if the services of such persons too are secured through 
some system of election. If there is a system of nomination, I 
cannot help thinking that the whole object of this clause may 
be frustrated, and that the Ministry may only think of strengthen- 
ing its own party in the Upper Chamber. gt from this ee 
objection, I would ask that, in paragraph 32, lines 7, 10, 19 and 
22, the word “ persons ’”’ be substituted for the word ‘‘ men ’’. 

Chairman: I quite agree, Mrs. Subbarayan. In England we 
actually held, until about five years ago, that a woman was not a 
** person ’’. 
zi ems Subbarayan: Perhaps they meant that she was something 

tter 


Mr. Zafrullah Khan: In our General Clauses Act, it says that, 
whenever ‘‘ man ”’ is used, it includes “ woman ’’. 


Mr. Iyengar: I desire to associate myself with what my friend, 
Mrs. Sai herevag! has said as ds nominated members. I also 

ee that it is very useful to have these elder statesmen in the 
Uoper Chamber; but surely, if these elder statesmen are really 
wanted by the country, it would certainly be possible for them to 
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come in by some constituency or other. I think the Bac of 
nomination is vicious and we should get rid of it altogether. 

Dr. Ambedkar: 1 should like to associate niyself with what has 
fallen from Mrs. Subbarayan. 

Mr. Lyengar: I suggest that the whole of paragraph 32 should 
be paatitaed. 

Sir Samuel Hoare: Lord Chancellor, I hope you will not do 
that. I thought that a limited number of these hominated mem- 
bers would add an element of strength to the Chambers. There 
are, rightly or wrongly, a certain number of people whom you will 
not into either Chamber by election, and it is that kind of 
people that I contemplate. I do not contemplate a great block of 
nominated members, but I do contemplate this small section 
of elder statesmen or elder stateswomen. 

Chairman : 1 quote follow the objection. We will make 4 note 
of that. I do uot think the objection is to the elder statesmen and 
elder stateswomen, so to speak, helping on people; but the difficulty 
is with regard to nomination. 


Sir Te} Bahadur ae fob May I be permitted to point out that 
the provisions of 31 and 32 seem to me to be a considerable advance 
over the last Report? In the last Report, what was contemplated 
was official representatives of the Crown subjects. That Yo 
Lordship has done away with in the present Report. App i 
the matter from that point of view, it seems to me to be a consider- 
able advance. Now, in paragraph 32, you do not suggest the nomi- 
nation even of officials; but what you suggest is that there 

be three ‘7 four ne ep for one mentioned by you in that 
paragraph, may not it possible to go into the Legisla ture, and 
so the islature may not be able to obtain the benefit of their 
experience which may be of a very valuable character. It is not 
that I am fond of nomination—I should really like to have nomi- 
nation done away with—but I do not understand that is going to be 
& permanent feature of the Constitution. I gather you are only 


providing for a small, t and almost negligibl, 
number of three ox! tote men who might be useful to Sig fakes 
ways. ; 


Chairman : Yes, that is what we thought. 
Sir Te} Bahadur Sapru: They will not be officials ? 
Chairman: No; we have excluded officials altogether, 


Sir Tej Bahadur Sapri : Yes; and from that point of view : 
seems to me to be a siti daccble advance. [ support paragrarh ry 


My reasons are that, “ay Apa woolen of pees which the new conastitu- 


: “* cross-bench ?” i 
will be more common than in this country, and [ — pasa 


for that ‘‘ cross-bench ”’ mentality for a few years more 
Sardar Ujjal Singh : I want to support this paragray 
bic “ put Ga Bee ie fiittbet. Yast tiutd oa put i font at | 
en. Some limit ov 0 ut—five oF six or eax : 
ss isa at as neh pu ve Or Six or seven. There is 
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Chairman; Is that in both Chambers? 

Sardar Ujjal Singh: In the Upper Chamber only. 

Sir Maneckjee Dadabhay: 1 wish to say Tam in entire agree- 
ment with Sir Tej Sapru. I am looking forward: to a day when 
I shall welcome Mrs, Subbarayan, in. the Council of State as a 
nominated member, 

Chairman: T hope you will be there too. 

Pandit M. M. Malaviya: May I know—how is a question like 


this going to be decided, where opinions are divided. Are we to 
record our different votes ? 


Chairman: No. I think the general opinion is im favour of it; 
but in the shorthand notes your objection will appear. 


Now number 33: ‘ Qualifications and disqualifications for 
membership.”? 


Now number 34. 


Mr. Zafrullah Khan: Tu number 34, T presume the age limit 
laid down in the last line refers to candidates only and not to voters, 

Chairman: Yes, I think. so. 

Mrs. Subbarayan : With regard to the proposal that the existing. 
rules regulating the qualification of voters, and consequently. of 
candidates, for the Council of State, should: be adopted.asa model for 
candidates. for the Second, Chamber. of. the. new constitution, this 
would, in my opinion, react most unfairly on women, There are 
extremely few. women who possess) the present qualifications; and, 
consequently, the number of women who would he eligible for the 
Second! Chamber, if this proposal is enforced, would. be infinitesimal, 
I think it is most important that there should be women members 
of, the Second Chamber; and, therefore, there. should be a consider- 
able number. of! women eligible. for it. It. is proposed that the 
preseription of the detailed qualifications shall be left to, the Expert 
Franchise. Committee.. I would therefore ask that it should: be. a 
definite general. instruction, to. that Committee: to. secure. the eligihi- 
lity of a considerable number of women.as candidates for. the Second 
Chamber. T should like this point to he added to this paragraph. 


Chairman.: I think: that.is right. There. again, my apologies ; 
but. we_could, not. remember, everything. Haye vou anv form of 
words, by any chance? 

Mrs. Subbarayan.: T, will) leave that to vou, Lord. Chancellor. 


Chairman: Will vou tell me this? Would vou say quite 
bluntly that the qualifications should not apnly to women, or would 
you say there should he some qualifications? 

Mrs. Subhareyan: Tt is difficult for me to suggest anvthing 
now. T think the Expert Franchise Committee should hear this 
point in mind and meet it, 

Sir Samuel Hoare: Would it meet you if'we put in the words 
“ takine into account the claime.of women. ’’—some reneral. phrase 


of that kind? 


886 


Mrs. Subbarayan: Yes, that will do. 

Chairman: We will say “ should be adopted as a model for 
eandidates for the Upper Ghaviber, taking into account any special 
provisions that eerie required for women ”’. 

Dr. Ambedkar : I find considerable difficulty in subscribing to 
this part of paragraph 34—the Council of State qualifications being 
taken as a model. It seems to me that it will entirely block the 
representation of tha Depressed Classes. 

Chairman: We must not do that. 

Dr, Ambedkar: Liberty should also be given to the Franchise 
Committee to take this into consideration in framing their model 
rules 

Mr. Joshi: The qualifications of voters for the Council of State 
will not enable the working classes to become candidates. Some 
of these qualifications are not possessed by the working classes. I 
would suggest that tenure of office in a trade union should be added. 
I submit that special mention should be made in this Report that 
these classes, who are not likely to have the qualifications men- 
tioned in the rules of the Council of State, should be provided for 
by the devising of some qualification which will be possessed by 
these classes. 

Diwan Bahadur Mudaliyar: One of the qualifications for 
membership of the Council of State is membership of the Legisla- 
tive Councils. We have made it clear that the Legislative Councils 
will send representatives to the Council of State, and that every 
member of the Legislative Councils will be both a voter and can 
be a candidate for the Council of State. In the Provincial Legis- 
lative Councils, Labour and the Depressed Classes will all be 
represented. The members of the Legislative Councils will be 
eligible for membership of the Council of State. It is only when 
you go outside the Legislative Councils for a candidate that these 
difficulties may arise. I do not think, in practice, there will be 
any difficulty in sending a Depressed Class representative or a 
Labour representative or a woman to the Council of State. 

Mr. Joshi: Lord Chancellor, T know the rules for the election 
of the members of the Council of State and the composition of the 
voters. If no other class gets the qualification beyond the members 
of the Legislature, IT can understand that; but if there is to he any 
qualification besides the qualification of membership of the Legis- 
lature, then we must decide what qualifications the other voters 
should possess—whether it is membership of a certain body. sav 
membership of a trade union. We must devise some qualification. 


Chairman: We will see that that is done. We cannot at the 
moment say what the particular qualification will he h i 
take care to deal with that point, gy oi a 

Mr. Joshi: T am only suggesting office in a trade union. 


Chairman: Then we come to paragraph 25 : 
there is very much on that. PArAgTApA 3p) oT dor not think 
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Paragraph 3t—* Disqualifications,’’ 

Pandit M. M. Malaviya: Towards the end of this paragraph it 
says “ actually undergoing a sentence of detention ’’. y should 
that be a disqualification? If he is undergoing a sentence of 
detention at the time of the election, he may sit later on. 

Chairman: This is what we say :— 


“ At the same time, we consider that the rules should be 
s0 framed as to dis ualify from candidature any person who, 
at the time of an election, is actually undergoing a sentence 
of detention and who would consequently be unable, if 
returned, to fulfil his duties to the Legislature and to his 
constituents,”? 


What we meant was that it is no use having a man as a Member 
of Parliament who cannot attend. That is what was meant. I see 
your point, though, because you say that at the moment of his 
election he may he undergoing a sentence of detention, but by the 
time he wants to work he will he out apain, 

Pandit M. M. Malaviya: Yes. 


Chairman: T follow what you mean. We will just alter the 
meaning there so as to meet your point. 


Pandit M. M. Malaviya: So that that will not be a disquali- 
fication. A man being under detention at the time of the election 
will be under no disqualification. We have found in practice that 
some such provision is needed. Some people have been elected to 
the Assembly while they were still under detention. 


Mr. Sastri: I am going to say a word, with your leave, to 
support the recommendation in the text of the Report. It appears 
to me that if a person who is in gaol or otherwise under detention 
is elected by a constituency, the constituency must be interpreted 
as expressing a political opinion rather than exercising its franchise. 
The constituency really disenfranchises itself. We wish to make 
provision for all constituencies to exercise their franchise and he 
represented. In this particular case, by electing a person who is 
under detention, and is therefore unable to exercise his ition, 
the constituency is encouraged to disenfranchise itself, and gets in 
return only the satisfaction of recording a political opinion against 
the action of government. I do not see any particular advantage 
in that, and T therefore support the text as it stands. 


Pandit M. M. Malaviya: I mares that I cannot agree with 
Mr. Sastri. It is not a question of the constituenc expressing a 
political eer on a sentence passed on an individual, Nobody 
can say what a proper sentence may be. Mr. Sastri does not take 
account of what a sentence may be. If a person is undergoing 
imprisonment at the time of election, and if his constituents have 
confidence in his ability, integrity, character and public service, 
and prefer to elect him rather than every other candidate available 
to them, they are expressing their appreciation of the public service 
and quality of the man, and not passing any political Opinion upon 
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ihe merits of his sentence. The sentence may be for some. purely 
technical offence; or it may be for something serious; but. what- 
ever it is, when the Committee decides that a conviction, should not 
be a disqualification. for a candidate, I submit that this disquali- 


fication also should be removed, and that the constituents, should) 


be left free to elect a person in whom they have confidence, and 
that advantage should not be taken of a person simply being under 
imprisonment or detention at the time of the election to keep him 
out of the Assembly. 

Sir Maneckjee Dadabhoy: I am in entire agreement with Mr. 
Sastri, but there is another aspect of the question. Suppose that 
three candidates are standing, one undergoing sentence and the 
other two also—very able and capable men—at liberty, who should 
get a chance of competing on fair terms and getting into the 


Assembly, Council of State or other Chamber. It would: not be. 


fair to the candidates at liberty that a person undergoing a sentence 
should: be acandidate. This: is a mere matter of popular sentiment. 
A person undergoing imprisonment will, out of the pure sentiment 
of the people and their approval of his action, be able to get a 
larger number of votes.than the others who are qualifying on their 
own merits. 

Chairman: You are saying that, if vou want to get into 
Parliament in India, you should get a month's hard labour! 


Sir Sultan Ahmed: I support the Pandit Malaviya, and say 
that, if, conviction. is: not a disqualification, mere detention should 
not be a disqualification for the candidature. On the other hand, 
I feel that, if you allow a man to be a candidate for Parliament 
here, though he may be a minor, provided he attains his majority 
hefore sitintg—as recently happened in a case of which you know 
in this country—T do not see wliy a person who is under detention 
at the time of the election should be disqualified. 

Sir Samuel Hoare: I am inclined, to think that what. we really. 
ought to regard, in a question. of this. kind, is the, dignity of the 
constitution, Certainly, from my own experience, looking back 
over the last. few. years since the War, I have seen many cases— 
T am now speaking of Kurope—in which some of the new constitu- 
tions Bas ane made, really ridiculous by this. habit of electing 
peaple who, for one reason or another, cannot or will not serve, 

should have thought, if you really want a good, up-to-date, 
working constitution in India, that this was not a step whith, upon 
practical grounds, you would be:wise to take. T! quite see the point 
made by Pandit Malaviya, that the man may come out of prison 
a few days after the election, but I'am afraid that many difficulties 
would arise, We have exactly the same state of affairs here. with 
the disqualification due to bankruptey. My own advice, looking 
at the question quite apart from theory, and'from the point of view 
of getting a constitution that will work and getting members into 
the Assembly who will actually serve, and also not making your 
constitution ridiculous, is that this proposal be accepted. T think 
that it 18, as Mr. Sastri has just remarked, a wise one. 
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Mr. dyengar: Lord Chancellor, May I ask whether, if you 
remove the word ‘‘ consequently ’’, it will not express Pandit 
Malaviya’s idea—‘‘ any person who at the time of the election is 
actually undergoing ............ and who would —it is cumulative 
— be unable, if returned, to fulfil his duty ’’. 

Pandit M. M. Malaviya: No; it would not. 

Chairman: I think it would, would it not, Pandit, for this 
reason? Supposing the election were within three weeks, anybody 
who had a month to serve would not be eligible. Is that not what 
you mean? 


Mr, Iyengar: That if a man’s sentence of imprisonment is such 
that it will enable him in due time to go and serve his constituency, 
then he is eligible. 

Chairman: Let me put the case to you and see if this is right. 
Supposing, merely for the sake of argument, you are going to bare 
quinquennial elections. Let us see how it works out. Supposing 
4 man was put up for a constituency and he was undergoing a 
seutence of ten years’ penal servitude, It is obvious that. if he 
were elected, he could not serve for a siigle day in that next 
Parliament, because by the hypothesis he would be doing ten years 
elsewhere. So you want to say that, if it is a case where a man 
cannot serve by reason of the length of his sentence, then he is not 
qualified, is that it? 

Pandit M. M. Malaviya: Yes; but what I suggest is it should 
be left to the electors not to act so foolishly. They must be trusted 
to act as reasonable men, They would not elect a man who was 
under a sentence of ten years’ imprisonment. But, as it is put, 
it means that a person who is serving a sentence which may expire 
shortly atter the election is shut out. With reference to what Sir 
Samuel Hoare said, I submit the mere fact that a man is serving 
a sentence of imprisonment should not count with regard to the 
dignity of the House. A man undergoing a sentence of imprison- 
ment may be the most honoured man in the land; we have had 
instances of it. If there is a man in whom the electors wish to 
place their confidence and whom they honour, they may prefer 
that he should be absent for six months than that he should be 
entirely absent from the sessions of Parliament as a whole. There- 
fore, Y submit that the mere fact of detention showld not count 
against him. It is unnecessary to provide that, if his sentence 
is a long one or longer than the life of the Parliament, he should 
not be elected—that should be left to the judgment of the electors. 


Mr. Zafrullah Khan: May we not perhaps reconeile the two 
views by inserting a provision, wherever these rules are laid down, 
that if, after a candidate has been elected, he fails within a certain 
time—which may be fixed—to take his Oath and take his seat, it 
may be at the discretion of the Governor-General to declare that 
seat vacant. 


Sir Samuel Hoare: T think sibly a procedure of that kind 
might effect what [ think most of ns wish to see, 
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Mr. Sastri: A person of that description could be. re-elected 
every time a vacancy is declared. ; 

Mr. Zafrullah Khan: Then he should not be elected in such a 
case—there should be a provision to that effect. 


Sir Samuel Hoare: Of course, what one does want to avoid is 
a number of candidatures simply for the purpose of propaganda, 
That has happened very often on the Continent of Europe. People 
are put up is are either not going to take the Oath or are not 
going to serve, or for one reason or another are not going to carry 
out the work of their constituencies. 

Pandit M. M. Malarvya: That is a different matter. It can 
be provided for in a different way. 

Sir Samuel Hoare: I do not think it can. 

Pandit M. M. Malaviya: What you are considering here is 
whether there is any justification for making the proposal which 
is before us. Besides that, there is another matter connected with 
it. In India, a number of persons are kept as détenus, either 
under a Regulation or an Ordinance, A number of persons are 
detained as détenus. Now, how would their case be affected by 
this? They are not put on trial, Without trial they are detained 
for years; they have sometimes been detained over two years. 

Chairman: Under a sentence? 

Pandit M. M. Malaviya: Without a sentence. 

Chairman: But this is under a sentence, 

Pandit M. M. Malaviya: That is what I want to make clear— 
a sentence of a Court of Law. Otherwise they are sentenced— 
that is to say, the orders are passed against them—under some 
Regulation or some Ordinance; and it would be a great hardship if 
they were debarred from standing as candidates, 


Chairman; I think, on the whole, it would be better here to 
do what we have done elsewhere—to put the alternative—Some of 
us say this, some of us say that. Would that suit you?—because 
that would e your point, you see, without making it definite. 
Some pepe rather want to stick to this—Mr. Sastri and Sir 
Samuel Hoare. On the other hand, your views, which I quite 
appreciate, are that it ought not to be preserved. Do you not think 
we had better let it stand, and then put in a caution? On the 
other hand there were a number of people who are not in agree- 
ment with this. Would not that SAE you? 


Pandit M. M. Malaviya: I submit, My Lord, this is a matter 
about which a clear expression should be made of its opinion by 
the Committee one way or another, 


Str Samuel Hoare; But you cannot do that. It is no good 
voting upon a thing like that. We never vote upon anything; and 
if we did, I do not think it would carry much weight, because it is 
not the number of votes here that matter—it is the opinion which 
may be behind us. I would suggest that the best way we can meet 
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every kind of opinion will be to say some of us think one thing and 
some of us think another thing. 

Chairman: Pandit, supposing we were to put in something like 
this: ‘‘ At the same time, some members of the Committee 
consider ’’—and then at the end—‘‘ On the other hand, a large 
section— "’ 

Sir Samuel Hoare: Is it a large section?—I do not know. 

Chairman: Well, “A section of the Committee are not in 
agreement with this ’’. 

Pandit M. M. Malaviya: ‘‘ Are opposed to this view.”’ 

Chairman; ‘* Are bored to this view ’’; certainly. ‘‘ On the 
other hand, a section of the Committee are opposed to this view.’’ 

Pandit M. M. Malaviya: Would Your Lordship also add— 
“being of the opinion that a sentence of detention should not 
constitute a disqualification ’’. 


Mr. Tyengar : May I know whether the words ‘‘ sentence of 
detention *’ are intended to convey the view that it is a sentence 
ordered by a Court of Law after trial? 


Members: Yes. 

Mr. Iyengar: Ti that is so, we have no quarrel, 
_ Chairman: I think we have it right now. I see the importance 
of the point. 

Now No. 37. I think that is all right. 

No. 48—the Oath of Allegiance. 

Now we come to a very important paragraph—the relations 
between the two Chambers. I will take Nos. 39, 40, 41 and 42 
together. 


Sir Muhammad Shafi: With regard to the recommendation 
embodied in paragraphs 42 and 43 of the draft Report, I venture 
to submit that the record of the discussions will show that the over- 
whelming majority of opinion, certainly among the British Indian 
Delegation, was to the effect that, while in all other respects the 
ei ei Aah should occupy an equal position, with regard to the 
Demands for Grants, they should be cognisable by the Lower House, 
and that so far as the initiation of Money Bills was concerned, the 
should first be introduced in the Lower House. The recommend- 
ation as embodied in the draft Report is exactly to the contrary. 
I venture to submit that that ought to be corrected. 


Sir Tey Bahadur Sapru: I should like to associate myself with 
the remarks that have fallen from Sir Muhammad Shafi. While 
I do think that the powers of the two Houses of the Legislature 
should, following the well recognised principles of constitutions in 
various Dominions, be of a co-ordinate character, I should like 
to make one or two very important exceptions to this general rule, 
namely, first with regard to the Money Bills, which, in my humble 
opinion, should always be introduced in the popular House or the 
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Lower House. That is the practice, too, I find, in every one of the 
Dominion Constitutions. 


Sir Muhammad Shafi: That was one of the reasons I gave for 
my suggestion, 


Str Tej Bahadur Sern Secondly, the question of Supply has 
got to be very carefully considered and determined. T e usual 
ractice is that Supply has got to be voted hy the popular House. 
Well. 4s a matter of fact, as Sir Muhammad Shafi will be able 
to tell you, in the present existing Legislative Assembly supplies 
have got to be voted by the Legislative Assembly first, and then 
ultimately the matter comes up to the Upper House—merely to he 
laced. before the Upper Hime. You will agree there, Sir 

uhammad? 


Sir Muhammad Shafi: Supply Grants are exclusively cognisable 
in the Lower Chamber under the existing rules. Money Bills are 
introduced in the Legislative Assembly and then go up. to the 
Council. 


Sir Tej Bahadur Sapru: What about the vote of Supply? My 
impression was that they are never voted upon in the Upper House, 
but that the vote takes place in the Lower Flouse. 

Sir Muhammad Shafi: In the Lower House, yes. 


Sir Tej Bahadur Sapru: Now. T would hike to have the same 
sort of practice here, because one great objection.that will he 
taken to these paragraphs in this otherwise excellent Report will 
be that you in an indirect manner make the Ministry responsible to 
both Houses, and that is what I want to guard against. Therefore, 
I would say that it would be more accurate to say that a consider- 
able section of the Delegates from British India—in fact, you might 
say all the Delegates from British India, unlesa, of course, Sir 
Maneckjee Dadabhoy strikes a note of dissent . . . , 

Sir Maneckjee Dadabhoy: As Y mentioned in my speech, if 
you will remember, T supported you, and I support you not only 
now, but I apreed then, T tell you now that we busy and important 
people in the Council of State do not want to have this bother: 
We gave that work to you in the Assembly, to manage those things, 

Sir Tey Bahadur Sapru: 1 am ve glad to stand corrected by 
Sir Maneckjee in this Tespect, Therefore, the position is that, so 
far as British India is concerned, the re 
mittee very strongly support the idea of t 
method and practice in regard to Money 
followed in-our constitution, : 


Sir Muhammad Shafi: And the point was emphasised, T 
remember, during the dehate, that this as preetl 
the existing constitution in India for the last ten years, and is also 
the practice in all the Dominion Constitutions within the British 
Commonwealth of Nations. 

Mr, Gavin Jones: T am afraid I do not agree. I do not mind 
whether it is introduced in the Lower Bouse a, not ; bat heey 


Tresentatives in this Com- 
e ordinary constitutional 
Bills and Supply being 
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do mind is that the final decision should be there, and I think 
that we should, as far as possible, follow the Australian Constitu- 
tion, which has worked very satisfactorily as far as Money Bills 
are concerned, and that the final decision should not rest with the 
Lower House. 

Sir Muhammad Shafi: Nobody has said that. 

Mr. Gavin Jones: Well, the introduction is not an important 
matter. I would prefer that Bills should be introduced in the 
Upper House as well, and I entirely agree with your remarks in 
your Report, in which you say that the powers of the two Houses 
should be equal. At the same time, Sir, I should like to point 
out that in clause 43 they are not equal, because you suggest that 
the decision should be come to by a Joint Session of both Houses, 
but that it should be by a bare majority. Well, considering that 
there will be 200 members in the Upper House and 300 in the 
Lower House, it makes the Lower House dominant. I think that 
these matters want very careful consideration, and that we should 
aim at making both Houses equal. It is a very sound principle for 
India to start off with. 3 

Dr. Ambedkar: I am still of the opinion, which I expressed 
when we discussed this matter, that we consent to a Second Chamber 
. only upon the understanding that the Second Chamber shall be a 
revising Chamber with a suspensory veto. Ji shall not have an 
equality of status with the Lower Chamber, 

Pandit M. M. Malaviya: 1 agree with Dr. Ambedkar, and 
suggest that the whole of paragraphs 39 to 43 should be omitted, 
and that the whole of this portion of the Report should be recast. 
We are met to form a democratic constitution, but we are not 
carrying out that purpose, in my humble opinion. I find that 
the Report goes much further than the discussion in the Committee; 
for instance, I find it said that there would be no justification for 
endowing one Chamber with powers dented to the other. As Sir 
rey Bahadur Sapru, Sir Muhammad Shafi and others said, Money 
Bills for the purpose of Supply should be particularly within the 
competence of the Lower House; and, in Epite of that discussion, 
I find this opinion expressed in paragraph 42 :— 

“* We see no reason why the principle of equality of powers 
should not, extend also to the voting of Supply.” 


I submit that the whole of this paragraph should be recast. 

Sir Samuel Hoare: It would be very interesting to hear the 
opinions of some of the representatives of the States. 

Sir Akbar Hydari; I am strongly of the opinion that, as far 
as the position of the Indian States is concerned, 1t should be record- 
ed as what it is in this oe vege We feel strongly that, at the out- 
set, the powers of both the Houses should he aia in all cases, 
and it must be left to gradual evolution whether there shall be any 
differences later on. In the constitution there should be no distinc- 
tion, with regard to any power or any authority in any matter, 
between the two Houses. 
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Mr. Iyengar: I think that the general trend of opinion, as- 
Sir Muhammad Shafi put it, is that Money Bills should originate 
in the Lower Chamber, and that the Aer Chamber should have- 
the powers over them, as over other Bills, which naturall ain. 
to an Upper Chamber. In regard to votes of Supply and Demsid, 
the position to-day is that only the Lower House votes for Supply 
in India. This proposal is to vest this power, which is now so el 
the prerogative of the Lower Chamber, in hoth Chambers, wit 
sual power. I desire only to submit that, haying re to the- 
procedure so far followed in the Indian Legislature, the proposal 
suggested in this Report would be most cumbrous. We have dis— 
cussed it in detail. There are about a hundred Grants to be put 
before the House, and ten to fourteen gaye pass during which 
Grants are discussed from time to time, and at the end of which 
there is a guillotine and the closure is put finally. If every Grant 
and every amendment of a Grant is put in the Lower House, dis- 
eussed and voted upon; then it goes to the Upper House, where 
there are amendments thereon; and then, upon a matter whether 
Rs. 50 should be deducted or Rs. 500 should be deducted, again 
it goes to the Lower House, and there is a Joint Session over these- 
things. I submit, Sir, that that will constitute an intolerable 
obstruction to the ee which should be established in regard 
to the passing of the Budget. It is not like the state of things in 
this country, My Lord, where there are Committees of Supply and 
Committees of Ways and Means sitting right through the year. 
Our procedure is that on the Ist April . 2. |.) 


Chairman: I need not trouble you further, Mr. Iyengar. I 
think it is pretty clear. I think these paragraphs will want con- 
siderable alteration, This is what I think we ought to report. I 
will get the language soon. I think I must put it as a preponder- 
ating majority or a large majority of British India. it u like, 
I will put it as a very large majority, in fact I think I mi iN almest 
say the opinion with one exception; but I will not trouble about 
that, ‘‘ are in favour of the Lower House voting Supply, and with 
regard to Money Bills they are in favour of their originating in the- 
Lower House with a right of the Upper House ’’— 


Sir Muhammad Shafi: After the Money Bill has been intro- 
duced in the Lower House and has passed through that House, it 
will go up to the Upper House just as any other legislation. 


Sir Samuel Hoare: Yes, just as any other legislation: that is. 
important, 


Sir Muhammad Shafi: The distinction js ¢ 


hat, phil ll . 
Bills—Bills other than Money Bills—may be ori while all other 


originated either j 
the Upper or Lower House, Money Bills will betatnaacen sake 
Lower House. Otherwise they will stand on the same footing as 
other legislation. 


Chairman; I think we must report that 


’ a large majorit i 
one exception, were in favour of that view. Be me lority, with 


Mr. Zafrullah Khan: 1 think it had better be put that British 
Indian opinion was almost unanimously . . . . . 

Chairman: Yes. 

Mr. Gavin Jones: In my speech on this subject, I quoted the 
Australian Constitution and suggested that should be the clause put 
in. 

Sir Muhammad Shafi: There is no difference at all between 
my proposal and the Australian Constitution. If you turn to my 
i ou will find I gave the exact references to the Sections. 

at the Australian Constitution also lays down, to the best of 
my recollection, is that Money Bills should be introduced in 
the Lower House, should originate in the Lower House. That is 
all I want, that they should originate in the Lower House. And, 
Lord Chancellor, if you will permit me, I should like to add one 
observation, As I say, for ten years past—we are now in the 
eleventh year—this has been the practice in India; and I know of 
no school of hoa a in India, whether European or Indian, which 
has, before this Round Table Conference, ever raised any objection 
to the existing practice. 

Sir Tej Bahadur Sapru: Arising out of this discussion, may I 
further point out that it will be n for us to come to some 
decision as to whether you will give the Upper Chamber the right 
merely of rejecting or also of amending the Money Bill—because 
that is a matter upon which constitutional practice is divided from 
country to country, and we have got to arrive at a conclusion upon 
it. t is a very material point. We know, as a matter of fact, 
that Money Bills can be amended in certain constitutions, while in 
other constitutions we know equally well that they cannot be 
amended, That is a question of policy and on that I do not think 
there has been any discussion. We have got to arrive at some 
conclusion. 

Chairman: Well, what is your view, Sir Tej? 

Sir Tej Bahadur Sapru: I would give the right of rejection, 
but I Sonia not give the right of amendment, because that destroys 
the sage of the Budget, the unity of the taxation proposals as they 
emerge from the Ministry and as they have been supported by the 
Lower House. That is my humble opinion. 

Sir Muhammad Shafi: Our view on this side is that, on the 
general principle that the greater includes the less, power of amend- 
ment also should rest in the Upper House. What will follow is 
this. Where any particular provision in a Money Bill is amended 
by the Upper House, it will be sent down to the Lower House, and 
the Lower House will have an opportunity of reconsidering the 
position. If the opinions are divergent until the end, then there 
will be a Joint Session of the two Houses to decide the question. 
We hold that the power of rejection, as well as of amendment, 
should rest in the Upper House. 

Chairman: Let me get it right. I will come to the States in 
a minute. I propose to alter the Report so as to give effect to 
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what appears to me to be the unanimous view of British Tndia, 
subject to Mr. Gavin Jones. There is no difficulty about Supply; 
that is the Lower House. With regard to Money Bills, again 
British India is unanimous, subject to Mr. Gavin Jones, that 
Money Bills originate in the Lower House, but that they can go 


to the Upper House. Then, what function has the Upper House? 


Mr. Joshi: In this connection may I call attention to the fact 
that you are proposing to give power to the Government to intro- 
duce a Bill in the Second Chamber even after its rejection by the 
Lower House. 

Mr, Iyengar: A Money Bill according to our present proposal 
should originate in the Lower House. 

Mr. Joshi: 1 am not talking of origination. If you originate 
a Money Bill in the Lower House, and it is rejected there, you are 
giving power to the Government to re-introduce the same Bill. 

Mr. Iyengar: No, no. It cannot originate again in the Upper 
House heute because of the rejection. tt will pans riataae in 
the Lower House. 


_ Mr. Joshi: Then, if a Money Bill is rejected by the Lower 
Chamber, it cannot be introduced again? 

Mr. lyengar: No, it cannot. 

Chairman: I quite see your point, Mr. Joshi, but in law there 
is 4 maxim which talks about enumeratio unius. I do not think 
you need trouble about the matter, because if a Money Bill 
originates Sethe tsg and is ee out there, it re 
originate in the Upper House again. Wi ee to Money Bi 
I want to get you all into line, if I may. They origi rg the 
Lower House. When it comes to the Upper House I think you had 
better be as unanimous. As I understand, the two positions are 
these. Sir Tej says rejection only. Sir Muhammad Shafi says 
‘amendment as well. Do you not think we had better say amend- 
ment as well, and leave it like that? 

Mr. Sastri; That is the present practice in India. 

Sir Tej Bahadur Sapru: 1 will not imsist. Let there be 
unanimity. 

Chairman; Then I shall report like that. Now, with regard to 
the States, if you will allow me, Sir Akbar, I assume that the 
States take a rather different opinion. May I put down that the 
unanimous view of the States is the opposite? 

Members: No, no. 


Chairman: Then shall I say that a large number of the States 


took the opposite view? 
Sir Akbar Hydari: I thought it was unanimous on this side. 
Chairman: So did T. 
Sir Samuel Hoare: It is not quite ‘ the opposite ’, for this 


reason. Apart from the question of initiation, you would a 
anyhow that the Second Chamber could amend and reject a Pasdincs 
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Bill. So that it is not sufficient to say that your position is the 
opposite. It is the opposite of one thing but not of all the things. 

he better course aN be for the States to draw up two or three 
sentences which did express their view about this matter and put 


them against the other point of view. 
Chairman: The only thing is the initiation, is it not? 
Sir Akbar Hydari: Yes. 


Chairman: We can make that all right then. I understand 
that the other side is unanimous that in both cases, Supply as well 
as Grants, the initiation is in the Lower House, and Supply is for 
amendment in the Upper House. 


Sir Tej Bahadur Sapru: May I be permitted to point out that 
what we are trying to bring about is that, so far as the Money 
Bill is concerned, it should always be introduced in the Lower 
House, power being reserved to the Upper House to reject it or 
amend it; but so far as the voting of Supplies is concerned, that 
is a function which purely appertains to the Lower House, and 
should be outside the scope of the Upper House. I want to explain 
that, because it is desirable that there should be no misunderstand- 
ing on a very important point of substance of this character. 


Chairman: The only difference between you gentlemen is this. 
You are agreed absolutely on everything except one point. Sir 
Akbar says, initiation of Money Bills in either House; you say, 
initiation of Money Bills in the Lower House only. Now, that is 
the difference between you. There is no difference with regard to 
Supply; there is no difference with regard to rejection or amend- 
ment, or anything like that. 


Sir Mirza Ismail: There is a difference with regard to that: 
Sir Akbar Hydari: There is a difference with regard to Supply, 


because they say that Supply does not go to the Upper House at all, 
whereas we say it must go up. 


Chairman: All right; you want Supply in the Upper House. 


Sir Samuel Hoare: To put it into concrete form, you want the 

vedure that we have here—namely, that Supply goes into what 
is called an Appropriation Bill that goes to the Second Chamber. 

Sir Akbar Hydari: Yes, quite. 

Sir Samuel Hoare: We could easily get that clear. 


Mr. Iyengar: I do not know whether it is correct to describe 
the iscetars in the draft as that of an Appropriation Bill. It 
has been put down here in the form in which it at present exists 
in the Indian Legislature—namely, in the form of Demands for 
Grants. Say a Demand for Customs is put forward, that is put 
forward by the Lower House and it goes to the Upper House. 
They demand a thousand rupees less. Then it comes back again, 
and we say, “‘ No, only five hundred rupees less’’, and that is 
decided. So far as a Demand for Customs is concerned, that is 

ut forward as a Demand from both Houses. Your Appropriation 
ill is an entirely different thing. 
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Sir Samuel Hoare: Yes, I thought Sir Akbar was not altogether 
contended with the existing practice in India. Iam not giving my 
view one way or the other, but what I wanted to do was to get 
Bir Akbar’s view quite clear, 

Mr. Iyengar: I think there is a confusion about this. If I may 
say what the position is tite 

Chairman: Just wait a moment, There is no doubt what 
British India wants; the only doubt is as to the position of the 
States. First of all, Sir Akbar, will you kindly tell us what you 
want with regard to Supply? 


Sir Akbar Hydari: With regard to Supply, what I want is that 
the Demands for Grants should be discussed and subject to revision 
in both Houses. That is what I want. 


Chairman; Very well; and with regard to Money Bills? 
Sir Akbar Hydari: In regard to Money Bills, the same. 


Chairman: Now, that resolves the difficulty, I think I will 
draw up the Report by saying, as Mr. Zafrullah Khan suggested, 
that the representatives on the British India side sre practically 
unanimously in favour of what they have said. 


Mr. Gavin Jones: I am supporting the States’ view. 

Chairman: Yes, I said “ practically’, Now, with regard to 
the States, what am I to say—that the view of the majority is, or 
that the view of the States is? 3 

Sir Akbar Hydari: The view of the States is, 

Sir Mirza Ismail: The majority. 
eile both aye Very well; that is good. Now I have got majori- 
_ Sir Samuel Hoare: On each side it is practically unanimous, 
ig it not? : 

_ Chairman: Now we come to Lord Peel’s Report on Federal 
Finance, paragraph 44. We need not take any time over this: I 
think it was agreed the other day. 

_Mr. Zafrullah Khan; There is one word which I wish to 
with regard to paragraphs 44-51 at this stage. I raised certain 
points in my speech, and I do not want to repeat them. I find 
that a ood many of them are covered by (a) to (d) of paragraph 
48, and (i) to (iii) of peraprantt 49. My only hope is that the 
Committee to be appointed will keep those points in mind. 

Mr. Gavin Jones: One point that I should like 
up is In paragraph 43: is it a bare majority? 

Chairman: Yes, the bare majority we have r : 
agree with that, do you; you saat two-thirds re pars. Son aes 


Mr. Gavin Jones: Or 60 per cent.; that would make it equal, 


to get cleared 
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Chairman: Mr. Gandhi has been good enough to give me this 
note to read with regard to what we have done up to now :— 

““ Being silent, I would like to express my dissent in 
writing from the draft Report in the salicorinty among other 
matters : — 

I adhere to the view that one Chamber would be the 
best for the purpose intended to be served. But subject 
to certain vital modifications, I would be prepared to 
support Sir Mirza Ismail’s proposal, if the body contem- 
plated by him becomes an advisory body. 

The Co is wholly opposed to the special repre- 
sentation of the oer of Landlords, Buvpsan ae 
Indian Commerce, and Labour. Representatives of these 
interests should appeal to the common electorate for their 
election. 

The Congress is similarly opposed to the nomination 
of members. But specialists should have facility given 
to them to address ‘ssi Cheater on required occasions. 

There is much I would like to say with reference to the 
paragraphs about the States, specially on the matter of 
the representation of the subjects of the States. But I 
reserve m3 opinion for the time being. I adhere to the 
proposal I had the prvlsge of making on indirect election, 
or rather, election pate delegates, using the villages as 
units. This scheme is on adult s , to which 
the Congress is pledged. 


Paragraph 44, Federal Finance. 


H.H. The Nawab of Bhopal: I desire to bring it to your notice, 
My Lord, and to that of the Committee, that what was included in 
my statement made before this Committee the other day is the 
actual position of the States, as far as the Chamber of Princes is 
‘concerned, in regard to Federal Finance. I repeat this, because 
there is a slight difference of opinion in one or two matters con. 
cerning the States between that Chamber and Lord Peel’s sub- 
Committee. I would only add that, on Committee number two, the 
‘Officials should be both British and from the States, 


Chairman: Paragraph 48, please. 


Paragraph 49. 

Dr. Ambedkar: I should like to say that the Committee should 
also consider the necessity of endowing the Central Government 
with powers to finance itself in emergency matters directly and 
independently, rather than be dependent upon contributions from 
the Provinces and States. : 

Lord Peel: All these points, of course, were considered from 
every point of view, and this was the result of a compromise 
‘between the different views. That is really all I can say on it at 
the present moment, I think. 


R.T.C.—II. zE 


M. K. Ganpnr.”’ 
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Mr. Joshi: Lord Chancellor, I agree with Dr. Ambedkar’s 


view, 


Dr. Ambedkar: Lord Chancellor, I should also like to say that 
the fact-finding Committee, in apportioning the burden of the 
Federal Legislature between British Provinces and Indian States, 
ought to consider the principle of equity of contribution as between 
the two. 


Chairman: Lord Peel no doubt will consider that. I wish you 
would mention that again, if you would not mind, when we come 
to the full Conference. 


Sir Mirza Ismail; With reference to paragraph 49, (ii) :— 


“The initial amount of the Contributions from the Pro- 
vinces and the precise period within which these and the 
States’ contributions are to be wiped out.”’ 


I must take exception to the States’ contributions being placed on 
the same footing as those from the Provinces. My reasons are 
clear. In the first place, the cash contributions from the States— 
at any rate from many of them—are really in the nature of tributes, 
and, as is universally admitted, cannot have a place under the 
Federation. In the second place, the implication of the paragraph 
that such payments are made by all the States is, as the Com- 
mittee is aware, entirely contrary to the fact. It is only compara- 
tively few States that do so; and of the total SPER gp nearly 40 
per cent. comes from a single State. As the principle of abolition 
is accepted in the Report, it seems to me quite unnecessary to make 
any reference on the subject to the proposed Committee. Wh 
should we allow this differentiation to check the progress towards 
Federation, for the sake of a total which, after due deductions 
are made, will not perhaps amount to more than Rs. 50 lakhs? I 
therefore make a definite request to the Committee to settle this 
comparatively simple matter by a direct, instead of an indeter- 
minate, decision—in other words, to agree to the abolition of these 
imposts. 

Chairman: That will be a matter for the Committee. Would 
you like (ii) to be redrafted so as to make it quite clear that there 
is a difference between the Contributions of the Provinces and what 
are called the States’ contributions—for them to be put into two. 
separate paragraphs? 


Sir Mirza Ismail: I take it that the States’ contributi 
included under paragraph 47, are they not? vr atten pele 


Chairman: Yes, that is right. 


Sir Mirza Ismail: I would suggest the enti wrt 
reference to the States’ contributions in this ake bare of the 


Lord Peel: To meet Sir Mirza’s point, I think i 
be made clear, if it is split into two paragteoie oe ie ae 


901 


tions are from certain States. You wanted that made clear, Sir 
Mirza? 
Sir Mirza Ismail: Yes. 
Sir Samuel Hoare: Will you put in a special sentence? 
Chairman: I would simply break up (ii) into two parts :— 


** The initial amount of the Contributions from the Pro- 
vinces and the precise period within which these are to be 
wiped out.”’ 


Then there would be the precise period in which the States’ tribute, 
or whatever it is called, would be wiped out. 


Sir Samuel Hoare: 1 should have said another sentence at the 
end; *‘‘ Special cases ”’ or ‘“‘ the cases of contributions from certain 
States should be considered in the same connection "’, or something 
of that sort. 

Sir Mirza Ismail: That is going to be done in connection with 
paragraph 47 the second ada This matter will have 
to be settled before the Federation comes into operation. 


Chairman: We will make it clear that it is a contribution from 
certain States only. 


Mr. Iyengar: Lord Chancellor, Perhaps the point could be 
brought out in this way. The two things are different. We should 
say: ‘‘ The initial amount of the Contributions, if any, from the 
Provinces '’—because they may make such a scheme as will avoid 
the payment of Contributions. The second is the question of the 
abolition of the States’ contribution. 


Sir Provash ewer aa : I have an erin a to make 
with regard to sub-paragraph (i) of paragraph 49. The first item 
on page 6, regreph 10, Be i? Report of Lord Peel’s sub-Com- 
titted is wi to External Ousetotin including Export duties. 
I have submi a Note on export duties on jute. I have since 
consulted the Bengal Delegates, and their opinion is that Export 
duties ought to be excluded. Their opinion, further, is that Bengal 
has no use for any form of government if over 90 per cent. of 
the Export duties have to be contributed by Bengal alone. The 
Jute duties contribution from Bengal represent over 90 per cent. 
of the total Export duties. Not only is there this Export duty 
on jute, but about Rs. 2} crores is contributed by Bengal as Income- 
tax on jute business, besides other Income-tax from other sources. 
To the Income-tax we cannot object; but all the members of the 
Bengal Delegation are unanimous in the view that, if the majority 
of the members here insist on this, then we have no use for any 
kind of constitution, for the simple reason that Be cannot 
function. Those who try to follow the real position of ngal will 
have no difficulty in coming to the conclusion that we are heading 
towards a very difficult state of things in that Province. 


(The Committee adjourned at 3-55 p.m.) 
n2 
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Procerpincs or THE Forry-rirrH Mererinc oF THE FEpERAL 
Structure Comaorrer, HELD on THE 4TH Novemser, 1931, 
at 11-0 a.m. 


Tiscussion on THE peart Tarep Rerort (concluded). 


Chairman: Your Highnesses and Gentlemen, We now have to 
consider the draft Report with regard to the Federal Court. I do 
not think it will occupy your time for very long. I propose to do 
whut I did with regard to the other Report, namely, to read it 
through, and then to take each paragraph. 


(The Chairman then read paragraphs 6266 of the draft Third 
Feport.)* 

52. The Federal Court.—The necessity for the establishment 
of a Federal Court was common ground among all members of the 
Committee, and such differences of opinion as manifested them- 
selves were concerned for the most part with matters of detail 
rather than of principle. It was recognised by all that a Federal 
Court was required both to interpret the constitution and to safe- 
guard it, to prevent encroachment by one federal organ upon the 
sphere of another, and to guarantee the integrity of the compact 
between the various federating Units out of which the Federation 
itself has sprung. 


o3. The first question which the Committee considered was the 
nature of the Court's jurisdiction, and it was generally agreed that 
this jurisdiction must be both original and appellate. 


54, The Court ought, in the opinion of the Committee, to have 
an exclusive original jurisdiction in the case of disputes arising 
between the Federation and a State or a Province, or between two. 
States, two Provinces, or a State and a Province. The Committee 
are of opinion that disputes between Units of the Federation could 
not appropriately be brought before the High Court of any one- 
of them, and that a jurisdiction of this kind ought rather to be- 
entrusted to a tribunal which is an organ of the Federation ag a: 
whole. It would seem to follow that the Court should have seisin 
of justiciable disputes of every kind between the Federation and a 
pvince or between two Provinces and not only disputes of a 
strictly constitutional nature, but that in the case of disputes 
between the Federal Government and a State, between a State 
and a Province, or hetween two States, the dispute must necessarily 
be one arising in the federal sphere, since otherwise the jurisdic- 
tion would extend beyond the limits of the Treaties of cession 
which the States will have made with the Crown before enterin 
the Federation. The Committee are disposed to think that deat 
sions by the Court given in the exercise of this original jurisdic- 
tion should ordinarily be appealable to a Full Bench of the Court. 
A aa PN Tt emit eee 


* These par. phs, as amended in consequence of the ensui 


sion, are printed as paragraphs 52—66 rd thee 
Structure Committee, see pages of the Third Report of the Federab 


. 
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55. In the case of disputes arising between a private person 
and the Federation or one of the federal Units the Committee see 
no reason why these should not come in the first instance before 
the appropriate Provincial or State Court, with an ultimate right 
of appeal to the Federal Court, since it would obviously be oppres- 
sive to compel a private citizen who had a grievance, however 
small, against, say, his Provincial Government, to resort exclu- 
sively to Delhi, or wherever the seat of the Federal Court may be, 
for the purpose of obtaining justice. In this case also, however, 
whatever right of suit against a State in its own Courts is accorded 
to a citizen of that State, must even in a dispute arising in the 
federal sphere, be regulated by the laws of that State, though the 
citizen who is given a ent of suit by the State law could not be 
deprived of his right of access to the Federal Court by way of 
appeal, whatever form that appeal may take. In this connection 
the Committee draw attention to the need of investing both Pro- 
vinees and States with a juristic personality, for the purpose of 
enabling them to become parties to litigation in their own right, 
The Committee understand that at the present time no action lies 
against a Province of British India as such, and that no action 
can be brought against an Indian Prince in a British Indian Court 
save under very special conditions. On the other hand, the Com- 
mittee are informed that in some of the States provision has alread 
been made whereby prozeedings can be taken against the State in 
its corporate capacity as distinguished from the ruler of the State 
himself. This subject will require to be further examined. 


Sf. The Federal Court ought also, in the opinion of the Com- 
mittee, to have an exclusive appellate jurisdiction from every High 
Court, and from the final Court in every State, in all matters in 
which a question of the interpretation of the constitution (using 
that expression im its broadest sense) is involved. A certain differ. 
ence of opinion on questions of method has, however, to be record- 
ed. The suggestion was made that some plan might be devised 
whereby anyone desiring to challenge the constitutional validity 
of a law passed by the Federal or a Provincial Legislature could 
obtain a legal decision on the matter at an early date after the 
passing of the Act, and that this might be done by means of a 

eclaratory suit to which some public officer would for obvious 
reasons be a necessary party. The advantages of some such proce- 
dure are manifest, sad the subject deserves further examination. 
Assuming, however, that legal proceedings of this kind are found 
possible, the Committee think it right that they should be con- 
fined to the Federal Court alone, at any rate where the validity of 
a Federal law is in issue, though there was a difference of opinion 
upon the question whether in the case of a Provincial or State 
law the proceedings might not be permitted in the first instance 
in the appropriate High Court or State Court. Where, however, 
a constitutional issue emerges in the course of any ordinary 
litigation the tribunal which may have seisin of the case should 
have jurisdiction to decide it, subject always to an ultimate right 
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of appeal from the State Court or High Court (if the case gets so 
far) to the Federal Court. 


51. The form which the appeal should take might be left to be 
dealt with by Rules of Court, but, whatever form or forms are 
adopted, the Committee are clearly of opinion that there must be 
an ultimate appeal as of right to the Federal Court on any con- 
stitutional issue. Their attention was drawn to a very convenient 
procedure at present existing in British India whereby, when a 
question of title is raised in a Revenue Court, a Case ean be stated 
on that point only for the opinion of the Civil Court, proceedings 
in the Revenue Court being suspended until the decision of the 
Civil Court is given; and they think that the possibility of adopt- 
ing a procedure of this kind might well be explored. They under- 
stand in particular that a procedure on these lines would be the 
procedure most acceptable to the States. The Committee are how- 
ever impressed with the need for discouraging excessive litigation, 
and recommend therefore that no appeal should lie to the Federal 
Court, unless the constitutional point in issue has been clearly 
raised in the Court below. 


58. The suggestion that the Federal Court should for federal 
pu be invested with some kind of advisory jurisdiction such 
as that conferred on the Privy Council by Section 4 of the Judicial 
Committee Act, 1833, met with general approval, and the Com- 
mittee adopt the suggestion subject to certain conditions. In 
the first place they are clear that the right to refer matters to the 
Court for an Advisory opinion must be vested exclusively in the 
Governor-General, acting no doubt in the normal case on his 
Ministers’ advice; and secondly, they think that no question relat- 
i a State ought to be referred without the consent of that 
State. 


59. The Committee are of opinion that an appeal should not 
lie from the Federal Court to the Privy Council, except by leave 
of the Court itself, though the right of any to petition 
the Crown for special leave to appeal, and the right of the Crown 
to grant such leave would, of course, be preserved. There would 
therefore be no right of appeal to the Privy Council direct from 
a High Court in any case where an appeal lay to the Federal 
Court. The Committee desire to emphasise here, in order to 
cetty any misunderstanding, that any right of appeal from the 

tate Courts to the Federal Court and thence to the Privy Council 
in constitutional matters will be founded upon the consent of the 
Princes themselves, as expressed in the Treaties of cession into 
which they will enter with the Crown as a condition precedent to 
their entry into the Federation. There can be no question of any 
assumption by Parliament or by the Crown of the right to subject 
the States to an appellate jurisdiction otherwise than with their 
full consent and approval. 


60. It will be necessary to provide that Federal, State 
Provincial authorities shall accept judgments ‘ol the pret: 
binding upon themselves when they are parties to a dispute before 
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it, and will also enforee the a of the Court within their 
respective territories. It wi be necessary to provide that 
every Provincial and State Court shall recognise as binding upon 
it judgments of the Federal Court. 


61. The Committee think that the Court should be created, 
and its composition and jurisdiction defined, by the Constitution 
Act itself. ey are of opinion that it should consist of a Chief 
Justice and a fixed maximum number of puisne Judges, who 
would be appointed by the Crown, would hold office during 
behaviour, would retire at the age of 65, and would be removable 
before that age only on an address passed by both Houses of the 
Legislature, and moyed with the fiat of the Federal Advocate 
General. The question of the salaries and pensions of the Judges 
is a delicate one. The Committee are clear that the salaries, at 
whatever figure they may be fixed, should be non-votable and 
incapable of reduction during a Judge’s term of office, and it would 
be a convenience if the salaries could be fixed by the Constitution 
Act, or in accordance with some machinery provided by that Act. 
The Committee have no desire to suggest any extravagant figure, 
but they are bound to face facts, and they realise that in the 
absence of adequate salaries it is in the highest degree unlikely 
that the Federation will ever secure the services of lees of the 
standing and quality required. They suggest that the matter 
might referred to a small committee for investigation and 
report at a reasonably early date. With regard to the quali- 
fications of the Federal Court Judges, the Committee suggest that 
any barrister or advocate of 15 years standing and any person who 
has been a Judge of a High Court or State Court for not less than 
three years should be eligible for appointment. 


62. The seat of the Court should be at Delhi, but power should 
be given to the Chief Justice, with the consent of the Governor- 
General, to appoint other places for the sittings of the Court as 
occasion may require. The Court must also have power to make 
Rules of Court regulating its procedure. These rules should, 
after approval by the Governor-General have statutory force. The 
power to ate the procedure of the Court should include a 

wer to e rules enabling the Court to sit in more than one 
ivision, if necessary. The appointment of the staff of the Court 
should be vested in the Chief Justice, acting on the advice of the 
Public Services Commission, but the number and salaries of the 
staff must of course be subject to the prior approval of the 
Governor-General. 


63. A strong opinion was expressed in the Committee that the 
time had come for the creation of a Supreme Court for British 
India to which an appeal should lie from all Provincial High 
Courts in substitution for a direct appeal to the Privy Council. 
Appeals from the Court would lie to the Privy Council only with 
the leave of the Court or by special leave. The creation of such 
a Court is in the natural course of evolution and the Committee 
adopt the suggestion in printiple. A difference of opinion, how- 
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ever, manifested itself on the method whereby such a Court should 
he brought into existence. There was a strong body of opinion 
amongst the British Indian Delegates to the effect that the Federal 
Court should be invested with this further s borate ae the pro- 
posal being that the Court should sit in two divisions—one dealing 
with Federal matters and the other with appeals on all other 
matters from the Provincial High Courts. Other members of the 
Committee, and erally speaking the States’ representatives 
dissented from this view, and were of the opinion that there 
should be a separate Supreme Court for British India on the ground 
that the Federal Court would be an all-India Court, while the 
Supreme Court’s jurisdiction would be confined to British India; 
the mass of work with which it would have to cope would obscure 
its true functions as a Federal Court, and to that extent detract 
from its position and dignity as a Federal organ, It is no doubt 
the case that many more appeals would be taken to a Supreme 
Court situate in India than are at present taken to the Privy 
Council, and the Committee appreciate the force of this Un kak 
But there would be no difficulty in reducing the appeals to a 
reasonable number by imposing more stringent restrictions upon 
the right of appeal. The Committee would deprecate the imposi- 
tion on the finances of India of the cost of two separate Courts if 
this can possibly be avoided, and cannot disregard the possibility 
of conflicts between them. There is lastly at no time in any 
country a superfluity of the highest judicial talent, and the truer 
policy appears to them to be to concentrate rather than to dissipate 
judicial strength. 


64. A question of very real difficulty remains to be considered, 
iz., cnather the Constitution Act itself should establish a 
Supreme Court now or whether power should be given to the 
Federal legislature to establish it either as a separate institution, 
or by conferring general appellate jurisdiction on the Federal 
Court as and when it may think proper so to do. The Committee 
are impressed with the need for proceeding cautiously in this 
matter, but it was urged on them that the opportunity should 
not be lost of settling once and for all the general outlines of a 
Supreme Court scheme. The establishment of a Supreme Court, 
and the definition of appellate jurisdiction are, they think, essen- 
tially matters for the Constitution Act, and it appears to them 
that in the circumstances it may be advisable to take a middle 
course. They recommend therefore that the Constitution Act 
should prescribe the jurisdiction and functions of the Supreme 
Court and that the Federal Legislature should he given the power 
to ape 9 these provisions of the Constitution Act in the future, 
if it should think fit to do so. The Committee recommend this 
method on several grounds. In the first place, the establishment 
of the Court would in any event require a large increase in the 
judiciary and in their view it should be left to the Federal Legis- 
lature of the future to decide whether the additional expense should 
be incurred or not. Secondly, the whole subject is one which 
requires much expert examination and it may be desirable that 
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experience should first be gained in the working of the Federal 
Court in its more restricted jurisdiction. Thirdly, the functions 
of the Federal Court will be of such great importance, especially 
in the early days of the Federation, that in the opinion of the 
Committee it iter be mee to run ~~ risk of either ousrburden: 
ing it prema vy with work, or o reakee ne its position by 
setting up in another sphere a Court which might be regarded as 
a rival. 


65. A proposal to invest the Supreme Court above described 
with jarieliction to act as a Court. of Criminal Appeal for the 
whole of British India also found a certain measure of support. 
It is clear that even if a right of ap to this Court in the graver 
criminal cases were given, the work of the Court, and therefore 
the number of Judges would be enormously increased. The Com- 
mittee had not the time at their dis to enter into a close 
examination of the question whether in principle a Court of 
Criminal Ap for the whole of British India is desirable, and 
they do not feel themselves able to express any opinion upon the 
matter, 0p they recognise its great importance. For the same 
reason that they have found themselves unable to recommend the 
immediate extablishment by the constitution itself of a Supreme 
Court for appeals in civil matters from the High Courts of British 
India, they are unable to recommend the immediate establishment 
of a Court of Criminal Appeal. This matter is one which, in their 
opinion, must be left to the future Federal Legislature to consider, 
and if that Legislature should be of opinion that such a Court 
is required there will be no difficulty, if it should be thought 
desirable, in investing the Federal Court, or the separate Supreme 
Court, as the case may be, with the necessary additional jurisdic- 
tion. But the Committee cannot refrain from a word of warning. 
It appears to them probable that a Court invested with the various 
jurisdictions which were suggested in the course of the Committee’s 
discussions would have to consist of probably as many as twenty 
or thirty Judges, and in all likelihood of many more. To create 
an entirely new Bench of this size would strain the judicial 
resources of any country, and it can scarcely be expected that the 
result would be satisfactory. The Committee are therefore strongly 
of opinion that one step only should be taken at a time and that 

<perience should be gradually accumulated. They are anxious 
that the Court should have as great a prestige and dignity as it is 
possible to give it; but they are apprehensive of the grave risks 
which in their opinion would be run if it were set a task at the 
outset of its career which, through no fault of its own, might 
prove to be beyond its capacity. 

66. The subject of the Provincial High Courts in British India 
was also touched upon in the course of the Committee’s discussions, 
and they think it right to record their views on one or two points 
of importance connected with this subject. In the first fp the 
Committee are of opinion that High Court Judges should continue 
to be appointed by the Crown. Secondly, they think that the 
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existing law which requires certain proportions of each High Court 
Bench to be barristers or members of the Indian Civil Service 
should cease to have effect, though they would maintain the exist- 
ing qualifications for appointment to the Bench; and they recom- 
mend that the office of Chief Justice should be thrown open to 
any puisne Judge or any person qualified to be eo crt a age ce 
Judge. The practice of appointing temporary additional Judges 
ought, in the opinion of the Committee, to be discontinued. 

Chairman; Now, that is the Report on which I want your 
comments, Will you kindly go back now to paragraph 52? 

Dr. Ambedkar: May I just say this with regard to paragraph 
52? Your Lordship will remember that, while we were discussing 
the jurisdiction of the Federal Court, I raised the point that the 
Court, besides having the jurisdiction to interpret the constitution 
and to see that neither the Provincial Governments nor the Federal 
Government intervene in the sphere of the other, should also have 
the jurisdiction to deal with matters Sea out of the funda- 
mental rights or the minority righis. I think I was supported in 
that also by Mr. Jayakar, and aiso, if I am right, by Mr. Sastri, 
Perhaps a note might be made to that effect in this paragraph. 

Chairman: Tam obliged to Dr. Ambedkar, but I am happy to 
be able to reassure him in this way—that when they are in the 
constitution, they will naturally fall within the domain of the 
Federal Court's interpretation. 

Mr. Jayakar: That is included in the word “ constitutional ’’. 

Chairman: Now paragraph 54. 

Mr. (randhi:; There is a reference to ‘* treaties of cession "’, 
I do not know whether Sir Samuel Hoare can give any information 
on this. Will these treaties be secret treaties or open treaties? 

Sir Samuel Hoare: Lord Reading says that he thinks there are 
no private treaties of any kind. 

Sir Tey Bahadur Sapru: That is so. 

Mr. Gandhi: But will the new treaties all be public? 


Lord Reading: 1 think, in a matter of this character, when you 
are dealing with rights which have to he ceded, that those 
who are interested in the constitution, and who are framing it, 
and who are taking part in it, and who are co-operating with it, 
must know what the treaty obligations are between the tes and 
the Government of India, 

Chairman: Now paragraph 45. 

Sir Akbar Hydari: I am not quite clear about ragraph 58. 
You are referring’ to disputes arising between a See Bas and 


the Federation, and your language is this. It simply states, in very 
general terms, that :— 7 A 


“ In the case of disputes arising hetween 
and the Federation or one of the federal Unite the One 
mittee see no reason why these should not come in the first 
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instance before the appropriate Provincial or State Court, 
with an ultimate right of appeal to the Federal Court, since 
it would obviously be oppressive to compel a private citizen 
who had a grievance, however small,” 


there, again, it is very general. It does not say a grievance arising 
out of a federal matter, but— 

‘a grievance, however small, against his Provincial Gov- 
ernment, to resort exclusively to Delhi, or wherever the 
seat of the Federal Court may be, for the purpose of ob- 
taining justice. In this case also, however, whatever right 
of suit against a State in its own Courts is accorded to 
a citizen of that State, must, even in a dispute arising in 
the federal sphere, be regulated by the laws of that State,’ 
and so on. 


So the wording is such that, in the first instance, even although 
it does not arise in the Federal sphere, nevertheless if it is a 
suit of a private person against a federating Unit, he has got the 
right of ultimate appeal to the Federal Court. 

Chairman; I think we had better make it absolutely clear, be- 
cause I see what you mean with regard to those words—they might 
give a right of appeal in a perfectly domestic matter. 

Sir Akbar Hydari: With regard to disputes arising in the 
Federal sphere, I should like one or two points to be made clear 
to me. You will remember, Lord Chancellor, that, when we were 
discussing which subjects should be Federal, we said that certain 
subjects should be Federal for policy and legislation, hut not for 
administration. Tf there was a dispute which arose out of the 
administration of such a subject, would that be « matter arising 
in the Federal sphere ? 

Chairman: I should lke to think that over: it is a very general 
point. [ see what you mean—what you say is in effect this—the 
administration is your concern, and therefore you want to be clear 
about an appeal on administration, 

Sir Semuel Hoare: You wish that there should be no appeal 
on administration ? 

Sir Akhbar Hydari : Yes. 

Lord Reading : That is a matter of importance if you are going 
to deal with matters in the Federal sphere, because if it is a matter 
of administration in the Federal sphere it is going rather far to 
say that there should be no appeal to the Federal Court, is it not? 
T do not want to pronounce a definite opinion on the matter hurried- 
lv, but I understood from this that, in the case of anything which 
affected Federal matters, there would be right of appeal. As I 
understand the basis of this paragraph, it is this; you do not want 
to force everybody in India to have to go to Delhi, or wherever 
the seat of the Federal Supreme Court may be, in order to originate 
his complaint. What you are wanting to do is to give everybod 
in the Provinces or the States a right to begin a suit within his 
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own State. So long as it relates to.a matter in the Federal s here, 
he can begin it in his own State instead of spe to go to Delhi; 
but then he has aright of appeal. And that would apply, I should 
think, as much to administration as to anything else. 


Sir Akbar Hydari: The case to which I am referring is where 
the administration is non-Federal, and I am thinking of what 
would happen in a case arising in regard to such administration— 
that is my point, 


Lord Reading: I see what you mean. If it has nothing to do 
with administration in the Federal sphere, there is no reason why 
he should have the right of appeal to the Federal Court. He has 
not had a right of appeal hitherto except to his own State. That 
must be right. 

Chairman: We will see that is made clear. Have you any 
other point on that, Sir Akbar? 


Sir Akbar Hydari: I do not think I have anything further to 
gay. 

Chairman : I hope you will not consider it an go a 
for me to congratulate you, as the representative of derabad, 
on the very interesting and pleasing announcement we have seen 
in the “ Times ’’ to day. 

Sir Akbar Hydari : Thank you, Sir. 


Mr. Jinnah: 54 and 55 are more or less inter-connected. Para- 
graph 54 lays down what will be vested in the Federal Court. The 
first thing that the Report gays is this, that it will have jurisdic- 
tion over matters strictly of constitutional nature. That is one, 
Well, that I can understand. Any matter of atrictly constitu. 
tional nature will be vested in the Federal Court, and arising 
between the Federation and a Province, or a Unit, or between two 
Units. Then the Report proceeds further :— 


arising in the Federal sphere. 

Now, I do not understand what those disputes will be. It is 
too vague and too general. My submission is that you must 
cify what are those disputes which are likely to arise in the 
Federal sphere. It conveys no idea to me. 


Chairman: T. follow what you mean. Of course, you and I 
would agree that it is very difficult to put down a category of 
things now, Scoause: however prophetic ss are and however Sevan 
you are, something always turns up which vou ought to h t 
in, but which is not put in. So that Ww ; : gre 


to do is to leave it as general as possibl 
ref be that your point will have to be 

| I can say is that, at the present moment, T am not prophet 
enough to put it in. T am sure you follow my point? 
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Mr. Jinnah: I do. 


Chairman : You are a better prophet than I am; perhaps you 
will make a suggestion. 

Mr. Jinnah: I have never pretendéd to be a prophet—I am 
4 humdrum ordinary person. And therefore I want to see what 
I am agreeing to As to the first part, there is no difficulty; any 
constitutional matter—a matter arising out of the constitution or 
relating to the constitution—I can understand that. But when 
you say it will have jurisdiction with regard to matters arisi 
in the Federal sphere, I do not understand it. Therefore, I woul 
ask you please, to make a note that those Federal spheres must be 
properly defined; and that should not include Federal laws. 


Now, as to the next point which Sir Akbar Hydari raised on 
paragraph 55—in the case of disputes arising between private 
persons—here we are concerned with private ns and the Fede- 
ration or Units. Here again, you only say disputes. What kind 
of disputes? They must be specified or defined. 


Then, with regard to paragraph 55, further, I do not agree 
with the jurisdiction being given to the Courts of the Provinces 
or the Units with regard to any question that arises out of or 
wee to the constitution. It must be decided by the Federal 

urt. 

Chairman: Will you say that again? 

Mr. Jinnah : I will say that disputes that may arise between 
a subject and a State, relating to the constitution or arising out 
of or under the constitution, must be decided by the Federal Court 
and not the Provincial Courts. I think ‘it would be very 
dangerous to do otherwise. It is said here that you will put the 
parties to a great deal of inconvenience and expense, although the 
matter may be a very small one. Well, Sir, I conceive this that 
if there is a dispute between the Units relating to the constitution 
or arising out of the constitution, or between the Federation and 
the Units, then the Federal Court will have exclusive jurisdic- 
tion; but if the question arises between a subject and a State or 
the Federation, then you relegate it to an ordinary Provincial 
Court. It would not be a a matter if the question related to 
the constitution or arose out of the constitution. It would be a 
suit of a representative character; and if the parties were deter- 
mined to press their contention then would you relegate them to an 
ordinary District Court or a District Judge, a against that 
decision to the High Court and then ap to the Federal Court? 
Or would you say that, if it happened to be in the Presidency 
towns, the dispute must first go to a single Judge, then an Ss toe 
to the Division Bench and then to the Federal Court? Would 
that be less expensive? Further, I say that you must make no 
distinction between a subject and a State, or a State and a State, 
or the Federation and a State, because as regards the questions 
that will arise we are strictly confining ourselves to the constitu- 
tion; and therefore I submit that it will be undesirable—because 
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our experience is this, Sir, that when you have got a highest Court 
vested with jurisdiction of an appellate character, the litigants 
will never be satisfied until they have got the decision of that -final 
Court. . 

Chairman: I agree with everything you have said except the 
last sentence, and I want just to put this view before you, if I 
may. Very often people may be in two positions. The first 
position is this—it is not a very complimentary one to the Judges; 
the second is a complimentary one. I will put the uncomplimen- 
tary one first. Very often people say, ‘‘ Now, there is some point 

ween us, and all we care for is a decision; it does not very much 
matter which way the decision is, because what we want to get 
is a decision, and everybody will be perfectly satisfied with the 
decision of the Judge.’ I have known that pretty often, especially 
in Company matters; but we will not trouble about that. Now let 
us put the case which is complimentary to the Judges. Supposing 
two people have a dispute, and the Judge decides it in such a way 
that both of them say, ‘‘ Well, that decision is absolutely right.” 
Very often a Judge is right, you know, because he is not pre- 
yudiced. One party says, ** Oh, I think A is right,’ and the other 
party says, “‘T think B’s interpretation is right,’’ and then they 
get a really first class Judge, and they say, “‘ The Judge is right; 
after all, he sees the whole thing ’'—and they do not want to 
appeal. I am only putting for your consideration whether it is 
not possible to allow, at any rate, these local things to go first to 
a lower Court for those two reasons—the one because people want 
a decision and they do not much care what the decision is—because 
they have got to have a decision—and the other thing is that the 
judgment may appeal in such a way to both of them that neither 
of them wants to go farther. 


Mr. Jinnah: I see your argument, Sir, but here the only dis- 
tinction I make is this, that this litigation which will be relating 
to the constitution or arising out of the constitution will be not of 
an ordinary character—not like matters arising under the Com- 
panies Acts and soon. The people will not raise the point unless 
there is a grave objection to it. Remember, they are dealing with 
the constitution; they are not dealing with ordinary disputes like 
the Companies Acts or the Contract Act, and so on. If you had 
a particular party—we will say here we are dealing with subjects; 
you can see it in the case of States and Provinces, of course—why 
should that not be dome in the lower Courts? Why not? T see 
the force of it, because this is such a grave issue. The issue that 
will be raised will be a grave one—that there is a breach or a 
fundamental infringement of a fundamental right under the consti- 
tution. Well, a question of that character should not be left to 
& local tribunal, and if vou do leave it, let me tell you, Lord 
Chancellor—yvou, of course, have very great experience of your 
Courts, as T have some experience of my Courts—that although 
T agree with vou that the Judges always try to decide right, you 
must remember that one party thinks always that the decision is 
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v1 —at least one party thinks so. And, in a matter of this 
character, you only compel them to go through the whole range 
of these Courts, and ultimately the Federal Court will have to 
decide. 
Chairman: 1 am very much obliged to you for raising the 

int, because it does need very carefu consideration, and it must 
Five careful consideration before the Bill is drawn up. The only 
point I would like to ask Mr. J innah, if he would kindly help me 
with regard to it, is this. Can you imagine a case—I am onl 
talking about our own country—where the parties ought to be able 
to say, ‘' Well, we do not want to fight this case before the Judge 
of first instance, and as for the Court of Appeal, we do not want 
to before it: this is so important, let us go to the House of 
Lords at once '’? 

Mr. Jinnali: Oh yes, I do. There are cases where the prac- 
tice will not be satisfied until there is a decision of the final Court. 


Chairman: The last point I want to worry you about now is 
this. In the instance I have just put to you, you said, “* Well, 
T would very much like in England not to go before the King’s 
Bench Division and not to go before the Court of Appeal, but to 
go straight to the House of Lords, because that is where my last 
haven is going to be.”’ Would you have witnesses before the House 
of Lords? Is the House of Lords to find the facts or is the Court 
of first instance to find them? 


Mr. Jinnah: We are contemplating here that a Federal Court 
will sit as an original Court with a single Judge. The single 
Judge of the Federal Court will deal with a case—where there ts 
a case—on the evidence; and then will come the Appeal Court. 
You are contemplating that here. 

Lord Reading: May I make one observation with reference to 
Mr. Jinnah’s remarks—not for the purpose of continuing the argu- 
ment but in order that it should be kept well in mind when the 
draughtsman or the drafting committee sets to work to draw up the 
clauses with relation to this Act. What is of the utmost import- 
anee, I submit, is that you do not want to add to the multiplicity 
of law suits in India, with their enormous expenditure of time and 
money in every direction. The great danger that I see is this— 
and I only throw it out as a thought which will have to be consi- 
dered when you come to the matter—if you were to confine the 
proceedings relating to constitutional matters solely to the Federal 

rt (and EF speak with some experience, in the past at any rate, 
of the ingenuity of lawyers in finding devices by which they can, 
in the interest of their clients, postpone a decision which otherwise 
had to he given), I look with some horror upon the prospect of 
a man in a Provincial Court or in a State Court being able to say, 
as he would in one eventuality which was put to him, “ Ah, this 
raises a constitutional point. It may be rather remote, but it is 
a constitutional point. You have no jurisdiction. This must, 
therefore, go to the Federal Court. There must be an adjournment 
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for the purpose." And then you get all the difficulties of that. 
Instead bf which, by the other course—the course proposed—it is 
left open to the Court there to decide the point if it arises in that 
way, with a right of appeal to the Federal Court which is specially 
charged with Federal matters. I think it is most important to 
bear that in mind. Certainly, from my experience of watching, 
but taking no part in, proceedings in India, I do think that you 
must be most careful not to give further opportunities of delay 
and unnecessary expenditure. 


Mr. Joshi: I want to know, Lord Chancellor, what was the 
fian| interpretation on the point raised by Sir Akbar Hydari, 
whether there is to be an appeal in those suits which concern the 
administration of Federal matters. For instance, there may be 
a suit by a private person with regard to the administration of 
railways, which may be administered oe a State, but the policy 
and the laws may be passed by the Federation. With regard to. 
such a suit, I want to know whether there will be an appeal to 
the Federal Court or not. 


Chairman: I am not sure that I have followed your point 

correctly. Are you taking the case, for instance, of a suit in 

Hyderabad with regard to the administration of the railways? 
Mr. Joshi: Yes. 


Chairman: Could you give me a rather more concrete example 
than that? 


Mr. Joshi: Yes, a suit for recovering damages for an injury 
received by a man in a railway train. 


Chairman: I doubt whether that is the administration of the 
Federal Constitution. 


Sir Tej Bahadur Sapru : That is a purely judicable matter and 
does not affect Federal administration. y Lord, there is one 
point which arises out of the remarks which Mr. Jinnah has made 
to-day, which I should like to have cleared up. He asked Your 
Lordship to see to it that the word “ dispute ’’ in h 54 
was Peseca iy .deaned, and at the same time he add that, what- 
ever might the definition that you give, it must not include 
Federal laws. Now, I want to understand clearly what he means 
by paying that it must not include Federal laws. The expression 
‘" Federal laws ”’ may, to my mind, mean anything or nothing. 
Until we know exnety what he means by saying that the dispute 
must not include Federal laws, I cannot agree to the proposition 
in that form. That is one remark which I have got to make. 


The only other remark I wish to make is that I think 
graphs 54 and 55 lay down, if I may respectfully say so, a parhectty 
sound principle. There is, to my mind, a vital di nce between 


a dispute arising between one State and another State, or between 
one Prov: nee and another Province, and a dispute arising between 
® private individual and a State. It is, to my mind, very hard to 
bring a man all the way to Delhi to try a suit on the original 
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side when the matter at stake may be only Rs. 500, or even only 
Rs. 20. If I may respectfully say so, I entirely endorse the 
remarks which have fallen to-day from Lord Reading; and there- 
fore I say that, so far as paragraphs 54 and 55 are concerned, [ 
would not amend them in any d or in any respect, except 
to clear up the point raised by Sir Akbar Hydart. 


Sir Maneckjee Dadabhoy: 1 should like to enlarge on the first 
int raised by Sir Tej Bahadur Sapru, and to know from Mr. 
innah whether, if there was a dispute with regard to the inter- 
pretation of a Federal law, that would be within the jurisdiction 
or not. 


Mr. Jinnah: It seems to me there is a great deal of confusion 
in the minds of the last two speakers, although I explained the 
seca at great length in my speech. Vederel laws would be the 
aws enacted by the Federal islature—any Statute. And 
further, I explained that, in r to the Federal subjects with 
which we have already dealt, you have made certain subjects 
Federal spt Mie such as company law, commercial law and bank- 
ing law. You have got the railways—for peey and legislation 
railways are Federal. Take the Railway Act. Certainly, it is 
quite clear what I mean by Federal laws. Supposing, when any 
of those laws are put into operation, after your Federation has 
come into being—it may be between the State and a subject, it 
may he between two individuals—a dispute arises out these 
laws. Who is to decide that? Not the Federal Court. It must 
bs decided by the Local Courts. That is what | mean by Federal! 

ws. 


Chairman: Does that explain it, Sir Tej? 

Sir Tej Bahadur Sapru : 1 am not satisfied with rd to that. 
There is nothing new in this explanation, My Lord; but I do not 
want to carry on the discussion. It will have to be reduced to a 
legal proposition. 

Chairman : I follow the point on both sides. It is a nice point 
and we shall have to come to a decision when we draw us the Act. 

Now paragraph 56. I think that is very formal. If you will 
turn now to page 4, that is the form of the appeal. 

Paragraph 57—Rules of Court. I do not think you need 
trouble about that. 

Sir Tej Bahadur Sapru: With d to page 4, I should like 
to draw the attention of Sir Akbar Hydari to this, as he is very 
keen on the procedure which is suggested there. 

Chairman: Yes. Sir Akbar, paragraph 57 is on the question 
of procedure. I think that is your suggestion, is it not? 

Pandit M. M. Malaviya: [n the last sentence in paragraph 57 
it says:— 

‘* The Committee are, however, impressed with the need’ 
for discouraging excessive litigation, and recommend there- 
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fore that no appeal should lie to the Federal Court, unless 
the constitutional point in issue has been clearly raised in 
the Court below.” 


That is restricting it too much, My Lord. The constitutional 
point in issue may not have been raised in the Court below; but 
if it is a good constitutional point, it should be open to the litigant 
to have it dealt with in the Federal Court. 


Chairman: With regard to that, I quite appreciate your point. 
It is one which has agitated lawyers, | should think, for the last 
150 years. The answer to it has generally been this: First, the 
uestion of expense—you ought not to be able to raise in an Unper 

urt points that you have not taken in the Lower Court. e 
have be same sort of rule in the Court of Appeal here, of which 
I was a member for a good long time. Another suggestion made 
is this, that very often, when you raise a point in the Court of 
Ap for the Frat time, it may turn out that before the Court 
could adjudicate on that point, it would haye to have ‘certain 
facts found, and then the case has to be remitted. There are very 
good arguments both ways. Some people say it is six one Way 
and half a dozen the other way; but I think on the whole, if you 
will permit me to say so, there is a slight balance in favour of 
this. I am not saying it is absolute justice. It is one of these 
points where you perhaps do not get absolute justice. May I just 
put it in this way? You will forgive me for arguing from 
England. Supposing a man here has a case in the County Court 
aad has got a first-class point of law which we call a “ sitter ‘’— 
he ought to win. He does not take that point. Then he appeals 
to the Divisional Court of the King’s Bench, and he does not 
take the point. Then he appeals to the Court of Appeal and does 
not take it. By that time the costs have gone up to an awful 
amount. Then he goes to the House of Lords and for the first 
time says: ‘‘ Look here, I have got a point which is absolutely 
in my favour. I did not take it in the Court of first instance; 
I did not take in the first Court of Appeal or the second Court of 
Appeal.’’ On the whole, the sort of view is that he ought not 
to be allowed to take it now. As a matter of abstract justice you 
are probably right, but the argument ab convenienti is against it. 
We will bear in mind what you say. On the whole, I think, if 
one were, so to speak, to go back to the Genesis or Exodus, or 
whatever you do go back to, one would assent to your view; but 
we have found on the whole, by balancing the pros and cons, that 
this is the better of the two systems, though I agree with you that 
as an abstract matter there is nothing to he said against your 
logical position. : 


Mr. Zafrullah Khan: Even if this procedure were not laid 
down here, T should think the ordinary procedure governing any 
Court would rule out any point which had not been raised below. 


Chairman ; Now, No. 58, please. 
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Dr, Shafa'at Ahmad Khan : May I draw your attention to the 
second paragraph :— 

“Tn the first place, they are clear that the right to refer 
matters to the Court for an advisory opinion must be vested 
exclusively in the Governor-General, acting no doubt in the 
normal ease on his Ministers’ advice." 


I suggest that this last phrase should be deleted—‘ acting no 
doubt in the normal case on his Ministers’ advice.’’ I think the 
hands of the Governor-General should not be tied by the advice 
of the Ministers. He may take the advice of other persons—the 
advice of representatives of the minorities and others. He will, 
of course, normally consult the Ministers; but he should not be 
bound down by the advice that the Ministers may give. He should 
be free to do what he thinks fit. 

Sir Samuel Hoare: Tam not quite clear. Supposing there was 
a minorities case, which I should think is rohably the case you 
have in mind, would the Governor-General not normally take it 
to the Ministers? 

Chairman: I think that is the reason why we put in the 
words ‘‘ normal ’’. 

Sir Tej Bahadur Sapru : That covers everything. 

- Chairman : You see, we are not legislating for the abnormal 
CHbes. 

Sir Samuel Hoare: Can you not see the alternative, Dr. Shafa’at 
Ahmad? The Governor-General has got specific powers, or we 
assume that he has specific powers, in connection with minorities, 
and I think that would not be covered by the normal case, Tt 
would not be a normal case, A minorities case would be an abnor- 
mal case, so that in that case he would not have to take the advice 
of his Ministers. Is that your point? 

Chairman: What we will do is, if we have not made it quite 
clear there, we will make it absolutely clear. We are in agreement 
with vou. The only point between us is whether our words ex- 
press what we want. Shall we cross it out altogether? 

Mr. Jinnah: Yes. 

Sie Tej Bahadur Sapru : My Lord, It must not be understood 
that, at any rate so far as I am concerned, I agree. It would 
be most unwise to do away with that word ‘ normal '’. I think 
the draft, as it stands, absolutely meets the point of view which 
has heen urged by my friends on the other side, because the word 
** normal ’’ implies that, in certain cases, you give a discretion to 
the Gaiencienal himself. But why should not the normal 
practice he followed ? 

Mr. Iyengar: Normally the Governor-General would consult 
his Ministers. 

Mr. Jinnah ; Would you refer to the Act of 1833 and see 
whether the King has got to act on the advice of his Ministers here? 
Of course not. 
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Chairman: Really the en point here is a drafting point. 
The question is how we ought to express our view. I must be 
wrong, because I see Sir Muhammad Shafi shakes his head. Any- 
way, we are agreed on this, as to what we want. The only point 
is whether this wording carries out what we all want. 


Sir Muhammad Shafi: If I may venture to say so, it is not 
merely a drafting point. There is a great deal of substance in 
the point raised my friend, Dr. Shafa’at Ahmad Khan. If I 
may venture to say so, you are not only defining but you are 
limiting the Governor-General’s power if you inte these words 
in the Statute; and it is undesirable, in view of the conditions 
obtaining in India, that the Governor-General’s power in this 
respect should be limited. If I may venture to say so, it ought to 
be left to his discretion—the Governor-General’s discretion—to take 
action in whatever cases he may think fit. 


Sir Provash Chunder Mitter: Is it not left to his discretion as 
it is 

Sir Muhammad Shafi: No; those words limit his discretion, 
limit his power. 

Sir Maneckjee Dadabhoy: Normally he takes the advice of his 
Ministers. 

Sir Muhammad Shafi: Oh, he will do that, even if there is” 
no statutory provision of that kind embodied in the Act. 


Mr. Jayakar: The words must be given their normal meani 
It is not ‘* acting on his Ministers’ advice.’’ The words “ in the 
normal case’’ have a distinct meaning, that this is the ordin 
or normal rocedure; but that does not bind the Governor-Gene 
in extrao cases or abnormal cases not to set aside the 
advice of his Ministers and act contrary to it. I submit, therefore, 
that the words ‘‘ in the normal case ’’ ought to remain there. It 
is the normal or ordinary procedure. 


Sir Maneckjee Dadabhoy: And it will be for the Governor- 
General to decide whether it is normal or not normal. If the 
miycaee het ee. in the Governor-General, then it ht 
no a them. ey have not got that fid 
they will be affected in sey eeu. Pi ella eta ciee 


Chairman: Would you like to say “‘ acting in abnormal cases 
on his own responsibility 2? | think we Gonteilate what you 
mean. I agree it is not a drafting point. But we are all 
that there must: be cases where ‘the Governor-General must take 
the responsibility himself. The only thing we want to do is to 
get this rather awkward phrase altered. Some people think it 
means what they want and other people think the opposite, but 
we can get it right. All we mean to say is that the Governor- 
pies faa araoney, a a on his own responsibility and not 

) nsibility of the Ministers. i i | 
Wa will so as ek eae That is what it comes to, 
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Sir Akbar Hydari: Why not say “acting normally, though 
not necessarily ’’? 

Mr. Jinnah: You know what my view is. It is that the 
Governor-General should not be given this power. However, that 
is a different question; but I do say that, if you are going to give 
him the power, then stick to the provisions of the Act itself which 
you are copying—the 1833 Act. If the King is at liberty to refer 
to the Privy Council any matter he may think proper, so the 
Governor-General should be at liberty to refer to the Federal Court 
any matter which he thinks it necessary to get an opinion upon. 

Chairman; How about putting it ‘‘ acting normally though 
not necessarily ’’? 

Mr. Jinnah : I do not understand the object of it. 

Chairman: The object of it is this—to get everybody into line. 
Then it means what we all want it to mean, 

Mr. Jinnah: Then you can do what you like. 

Mr. Gavin Jones: This is a very important matter for the 
minorities, and it would be far better if the words were deleted 
altogether. 

Mr. Zafrullah Khan: The right to refer matters to the Court 
for an advisory opinion must be vested exclusively in the Governor- 
General. The rest is only a hope, and I do not think it is necessary 
to express that in the form of words. 

Sir Muhammad Shafi; What we suggest is that these words 
should be deleted. 

Chairman: Very well. 

We will now pass to paragraph 59. 

Mr. Gandhi ; Would you add here that the Congress opinion 
is, or it is contended on behalf of the Congress, that the Federal 
Supreme Court should be the final Court of Appeal? 

Chairman: ‘‘ It was contended on behalf of the Co that 
the Federal Supreme Court should be the final Court of ppeal.”’ 

Sir Samuel Hoare: I do not wish to be pedantic about it, but 
I should be a little sorry if we ae that in. This is a ittee 
with members. If Mr. Gandhi likes to say that it is his opinion 
we can put it in that form. 

Mr. Gandhi: I do not mind about that. 

Sir Samuel Hoare : I do not go so far as to say that otherwise 
[ have no objection, but I think it is a pity to put in something 
which does not emerge from this Committee, ‘ 

Chairman: Shall we say “‘ An opinion was expressed that ’’? 
We will put that in. 

Are there are any remarks on paragraph 60? 


Does anyone wish to raise anything on paragraph 61? 


Sir Sultan Ahmed: There is one point I wish to mention on the 
last sentence, which is as follows :— 
‘‘ With regard to the qualifications of the Federal Court 
Judges, the Committee suggest that any barrister or advo- 
cate of 15 years’ standing and any person who has been 
a Judge of a High Court or State Court for not less than 
three years should be eligible for appointment.” 
Is it any State Court? There has been a case in which an Inspec- 
tor-General of Police in a certain State has been made a High 
Court Judge. 
Chairman: We mean the highest Court of the State. 
_ Dr. Shafa’at Ahmad Khan: Of any State? 


Chairman: That wants consideration. 


Sir Tej Bahadur Sapru : What 1 was going to eugeest was that, 
even in the case of a J udge appointed from a State Court, we must 
insist on his possessing the same qualifications that Judges of the 
other High Courts or members of the Bar possess. I have known 
eases where Inspectors-General of Police have been appointed — 
Judges of the High Court in Indian States and I know of one 
ease where an Accountant-(reneral was appointed a Judge of the 
High Court in an Indian State. I do not want an Accountant- 
General or an Inspector-General of Police to preside over the 
Federal Court. 


Mr. Jayakar: May I muggost that, instead of saying ‘‘ not less 
than three years '* we should say “‘ not less than five years '’? 


Chairman: Yes, I think we can accept that. What we can 
say is “‘ or State Court, the qualifications being similar’’. I take 


it that is agreed. 
Pandit M, M. Malaviya: I suggest we should say ‘ not less 
than ten years ’’, 


Sir Provash Chunder Mitter; Ten years would be impossible. 
Often they are not appointed until they are 55. 
Chairman ; You will accept five years instead of three? 
Mr. Jayaker: 1 suggest five years. 
Pandit M. M. Malaviya: In paragraph 61 it says :— 
“it would be a convenience if the salari uld | 
by the Constitution Act.”’ : aera anne Axes 
It is not usual to fix salaries in the constitution. 
Chairman: We have got it in our Act that the Judges shall 


be paid £5,000 a year. I agree it is not usual. I think they 
have got it in the American Act, but I am not sure about that. 


Stir Te; Bahadur Sa : I uld kean ¢ . 
outside the vote of the peek Cis eep the Judges absolutely 


Sir Sultan Ahmed : Certainly, 
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Pandit M. M. Malaviya : We cannot at present say what the 
scale of salaries will be under the new constitution of Imdia for 
high offices grerally, and to require that the salaries of the 
Judges should be fixed by the Constitution Act will be to pick 
out only one set of salaries from all the rest. Those salaries must 
have some relation to the other salaries which will be given to 
higher officials. That is the point. 

Mr. Joshi: I agree with Pandit Malaviya that we should not 
have the salaries fixed by the constitution. The salaries of the 
Judges must bear some relation to the salaries paid to other 
officers. I think therefore we should omit this part of the Report. 

Sur Fey Bahadur Sapru: My Lord, May I be permitted to 
point out that you have amply provided for a satisfactory solution 
of this difficulty in your Report, and I stand by it. The sentence 
which I am going to read is this: — 

‘The Committee are clear that the salaries at whatever 
figure they may be fixed, should be non-votable,””— 

That is a perfectly sound principle, if I may say so — 
in and incapable of reduction during a Judge’s term of 
o C6 
That again is a very sound proposition; 

‘and it would be a convenience if the salaries could be 
fixed by the Constitution Act, or in accordance with some 
machinery provided by that Act.” 

What that machinery will be has yet to be worked out. Possibly 
it will have to be discussed by the Committee which you propose 
in the very next sentence. I am most anxious that we should not 
play with the salaries of the Judges, because the whole of the 
constitution will rest upon the iinendence of the Judges. If 
we are going to play with their salaries year in and year out then 
I cannot really feel satisfied that any constitution, howsoever good 
it may be, will succeed. TI do not think we ought to be so demo- 
eratic as to bring the Judges under the control of the political 
Legislature. I have a very strong feeling on that matter. 

Sir Muhammad Shafi: I entirely agree with my friend, Sir 

Tej Bahadur Sapru. 
ee Joshi: My Lord, I merely suggest we should omit this 
“it would be a convenience if the salaries could be fixed 
by the Constitution Act.’ 


Str Tej Bahadur Sapru: But then it goes on to say— 
Peisis: accordance with some machinery provided by that 
ct. 
Mr Joshi: T am suggesting that we should preserve the 
words— 
“in accordance with some machinery provided by that 


Act.’ 
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Sir Tej Bahadur Sapru: That is covered by the first phrase 
which you want to take out. 

Mr. Joshi: We should leave it free for the salaries to be fixed 
by that machinery. 

Sir Maneckjee Dadabhoy: No; we do not want to leave it free; 
we do not want to leave it to the Legislature to settle it. 

Mr. Iyengar: It says that they should be incapable of reduc- 
tion duri the Judge’s term of Office: so that you are contemplat- 
ing the right to change the salaries, but not during the term that a 
Judge is diswine the salary. 

Mr. Joshi: Ti you once fix the salaries by Act of Parliament, 
I doubt whether you can reduce the salaries. 

Sir Sultan Ahmed: In the next sentence it says :— 

‘* They suggest that the matter might be referred to a 
small committee for investigation and report at a reasonably 
early date.”’ 


All that is clear. 

Mr. Zajfrullah Khan: It would be a convenience if it were fixed 
by the constitution. 

Mr. Joshi: No; on the contrary it would be an inconvenience. 

Chairman: I think we must here rather appeal to experience. 
The salaries of English Judges have been fixed by statute for 
nearly 100 years, and I assure you no harm has been done by it. 


Mr. Joshi: Your Parliament is a supreme legislative body. 
The Indian Federal Legislature will not be a supreme legislative 
body; it will have to go to the British Parliament. 

Sir Sultan Ahmed: No; in its own sphere it is a sovereign 
legislature. I think these salaries abueld be fixed. 

Sir Tej Bahadur Sapru: The salaries should be fixed. 

_ Sir Muhammad Bhohs Mr. Joshi forgets that the constitution 
is to be framed by the British Parliament, and it is this constitu- 
tion which will embody the Legislative Assembly. 

Chairman: Now paragraph 62. 

Dr. Ambedkar : I did not think there was unanimity ing 
the location of the Court at Delhi. I should have liked that this 
matter should be investigated by some committee, 


Mr. Jayakar: I made the suggestion that it should be 
central place somewhere, not Dali, but some place meso 
Court could work for the whole of the year, the climate being 
suitable for working during the whole year. 


Mr. Zafrullah Khan: All sorts of suggestions were made fro 
different quarters, but I do not think that i = 
much support as Delhi. oy eee 


Chairman: Now, please, paragraphs 63 and 64. 


Str Tej Bahadur Sapru : I am glad that the Report suggests 
that a Supreme Court, as a Court of Appeal from the British 
Indian High Courts, should be appointed; but I am rather dis- 
appointed with the recommendation that the Supreme Court for 

ritish India should not come into existence immediately, and 
that it should be left to the Legislature to decide the moment when 
that Supreme Court should come into existence. Let me assure 
Your Lordship that there is a very, very strong feeling in support 
of the creation of this Supreme Court almost immediately, and it 
seems to me that there is no reason whatsoever why we should not 
be able to bear the financial burden of bringing into existence a 
Court for which we haye been putting forward our claim for 
many, many years past. It will mean, in my opinion, a great dis- 
appointment in British India, if you are going to put off the 
creation of this Supreme Court to a remote period; at i I am very 
anxious that the Act of Constitution should first of all take up 
the question of the qualifications of the Judges of the Supreme 
Court, and at the same time bring into existence this judicial 
machinery for British India. I would not like to defer it to an 
future period and to allow inexperienced hands to interfere with 
a matter of this character. Frankly, therefore, I say that we 
ought to make up our minds as regards bringing into existence 
that Supreme Court simultaneously with the bringing into exist- 
ence of this new constitution. Otherwise, British Todian opinion 
and an al opinion in India will never be satisfied with this recom- 
mendation. 


Sir Muhammad Shafi: Lord Chancellor, I entirely endorse 
what has fallen from the lips of my friend, Sir Tej Bahadur Sapru. 
The immediate need for the establishment of a Supreme Court 
in India has been felt by those who are conversant with the position 
in India for a long time past, and we think that the time has now 
arrived when steps should be taken immediately towards the estab- 
lishment of a Supreme Court in India; and, if the matter has to 
be left, in the manner in which these two paragraphs leave it 
for bt boa decision, we do not know when that decision wi 
be arrived at. It is very, very difficult to anticipate, for all sorts 
of difficulties may arise in the near future with regard to the 
setting up of the Federal machinery; and if the establishment 
of the Supreme Court is to be postponed until then, the crying 
need in India for the establishment of a Supreme Court will 
remain unsatisfied. I therefore strongly urge, as my friend has 
done, that these two paragraphs should be modified accordingly. 


Sir Provash Chunder Mitter: May I put in a word. First, if 
the ee be as strong (and I have no doubt that it is) as Sir 
Tej Bahadur Sapru and Sir Muhammad Shafi say, then where 
is the harm in trusting our Federal Legislature? Secondly, if you 
want to start the Supreme Court at once in your Act of Parlia- 
ment, then certain investigations are necessary. Will vou have 
your Supreme Court as a Criminal Court of Appeal? On that 
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important question, two eminent lawyers differ—Sir Tej Bahadur 
Sapru and Sir Muhammad Shafi. 

Sir Muhammad Shaft: No, we do not differ. 

Sir Tej Bahadur Sepru ; Substantially there is no difference 
between us. 

Sir Provash Chunder Mitter; About the Criminal Court. of 
Appeal, on the question of substance as to the kind of appeal that 
should be allowed, there is a difference between Sir Tej and Sir 
Muhammad. Sir Muhammad would allow appeals on a much 
larger scale. This has a direct bearing on the number of Judges 
to be appointed. Then, on the third point, if it were limited 
only to civil cases, investigations would also be necessary. There- 
fore we either trust the Fete Legislature or we do not. If we 
trust our future Legislature, seeing that Muslim opinion, re- 
presented by Sir Muhammad Shafi, and Hindu opinion represented 
t Sir Te; Bahadur Sapru, are in agreement . 

Sir Tej Bahadur Sapru: I do not. represent Hindu opinion in 
this matter, nor does Sir Muhammad Shafi express Manhammadan 
opinion. I am speaking from my experience as a lawyer. 


Sir Provash Chunder Mitter: As I have already said, on the 
question of principle, I entirely agree; but if I have my doubts, 
it is because I am stare I practical difficulties and do not 
want to ignore the realities of the transition period. Therefore, as 
drafted, it gives our national sentiment full play. I adhere to the 
draft as it stands. 


Mr. Zafrullah Khan: May I say one word, with very great 
respect, on what Sir Tej Bahadur Sapru and Sir Muhammad Shafi 
have said. They say that there will be great disappointment 
unless steps are at once taken for the establishment of a Supreme 
Court. But this is exactly what the draft lays down, It says 
that the Committee should recommend that the Constitution Act 
should prescribe the jurisdiction and functions of the Supreme 
Court. You have got the whole draft before you. It also says 


that the Federal Legislature should be given power to adopt these 


provisions of the Constitution Act in the future if it should think 
fit to do so. The strongest argument that has been put forward 
in support of the establishment of a Supreme Court immediately 
is the very strong desire expressed, in addition to other wavs, 
by resolution of the Indian Legislature. If the Indian Legisla. 
ture is so strongly desirous of setting up a Supreme Court, there 
is full power left to it to do so. The very first thing it can do 
when it is constituted is to pass o Resolution, or to pass a Bill, 
adopting these provisions of the Constitution Act, and to put them 
in force immediately. All we are at present doing is this—that 
we shall not force a Supreme Court of this kind upon Federal India 
or Central India—whatever one likes to call it—from the very 
beginning. Tt may be only six months after the Federal Legisla- 
ture begins to function that they will have their Supreme Court, 
if the desire is so strong; but having regard to all the considerations 


which are put forward in these paragraphs, [ think it would not 
be a very wise step to give a decision here that a Court of that 
kind, with all those iemdsctibers civil and criminal, must necessari- 
ly be established the moment the Federation is established. 

Chairman: 1 may be wrong, but I can quite see that there 
may be two different positions. You might say ‘‘ Well, the 
British Parliament shall set up such a Court’’. The second posi- 
tion might be ** Well, the Federal Parliament shall set up the 
Court’. There may be some people who would like to see the first 
position. There may be some people who would like to see the 
second position. But is not this a sort of compromise? If every- 
body is very anxious that there should be such a Court, it is pretty 
clear, I should think, that the Federal Parliament will set 1t up; 
but it might be wise to do this sort of thing (I am only putting 
forward a suggestion)—that the British Parliament should say 
“Well, you shall, if you like to set it up, have the Supreme Court; 
but if you do set it up (a) its jurisdiction shall be so and so; (b) 
its Judges shall have this qualification; (c) anything else you like 
ty» put’, The position would then be this, that if you really 
do all want a Supreme Court, all the Federal Parliament will 
have to do is to pass a Resolution that it shall be set up, in which 
event it will be set up with the jurisdiction and with the judicial 
qualifications and so forth that are prescribed in the Act of Parlia- 
ment. Perhaps you will just think that over. 1t would prevent, 
so to speak, the Federal Parliament being given power to set up- 
a Court just as it liked, with just whatever jurisdiction it lik 
and with just whatever qualifications it liked. Tf, however, they 
are very keen on having a Supreme Court, they can pass a resolu- 
tion which will bring the Court into being on the lines which will 
he laid down by the British Parliament. 

Sir Muhammad Shafi: May I, in that connection, invite your 
attention to one consideration? We are laying down that the all- 
India Federation shall come into existence when a certain percent- 
age of the Indian States—we have suggested at least 50 per cent.— 
have agreed to come into the Federation. I presume that your 
Federal Legislature will come into existence after 50 per cent. 
of the Indian States have agreed to come into the Federation. 
That may take place in one year, or it may take place in ten 

ears—we do not know when that consummation is to be achieved. 

eanwhile, if I may say so, the experience of Sir Tej Bahadur 
Sapru and myself of the actual position in India—an experience 
which extends over 39 years—leads us to the conclusion that there 
is urgent need for the establishment of a Supreme Court in the 
country. If things are left in the way you suggest, Lord 
Chancellor, we do not know when the Supreme Court will come 
into being. r 

Mr. Zafrullah Khan: Do you want to have the Supreme Court 
before the Federal Court, Sir Muhammad? 

Sir Muhammad Shafi: 1 want a Supreme Court for India to 
be established. 
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Sir Tej Bahadur Sapru: Not before, but simultaneously, 

Str Muhammad Shafi: Even before. 

Sir Provash Chunder Mitter: I wish to say a word with regard 
to that last observation. If Federation does not come about, then 
I, as the sole representative of Bengal, object to any Supreme Court 
being set up; but if Federation does come, I welcome the idea of 


setting up a Supreme Court. 

Sir Maneckjee Dadabhoy: I am entirely in agreement with 
Sir Provash Chunder Mitter, and I wish to assert most emphatic- 
ally that, unless Federation comes into existence, we should not 
have a Supreme Court and the luxury of this expenditure. It is 
somewhat difficult to understand why our lawyer friends will not 
trust the Federal Legislature to establish a Supreme Court at the 
earliest opportunity. 

Mr. Gavin Jones: The opinions you have had placed before 
you, Lord Chancellor, are gel opinions, and naturally the legal 
prvtossion want a Supreme Court. Now, Sir, it will no doubt 

the unanimous opinion of the legal profession that they do 
want a Supreme Court; but I am very doubtful whether it is the 
opinion of India. 1 certainly agree with the Report that the 
matter should be left to the Legislature. However, considering 
the way in which the legal profession is represented in the Legis- 
lature, I should like hese some further protection! T 
that the Supreme Court should not come into being until after 
the constitution has been in operation for five or ten years. 


Str Muhammad Shafi: Lord Chancellor, In order to remove 
any misapprehension, will you permit me to add one word? I was 
speaking, not only as a lawyer with 39 years’ experience, but as 
a landowner, having a substantial stake in the country and re- 
presenting a-class which, if I may venture to sa 80, is as worthy 
of consideration as any other class in India. So that my view 
should not be taken as the view merely of a lawyer, with the 
experience that I have had, but also as the view of one who re- 
presents a very important class of the country. 


Chairman: I am very much obliged for this discussion. What 
I propose to do on this particular topic is this. It is evidently 
® very important thing, and you would like to have a Su reme 
Court at once, whatever happens. We will put the two different 
opinions here and leave it in that way. What will remain, there- 
fore, is this, that it is the expressed opinion of a lot of you, that 
no “igo. what Roppens, in “ge opinion a Supreme Court ought 
to be set-up in the very near future. I will put it j 
‘That finishes that point. re 

Now, will you come to paragraph 65, which deals with criminal 
practice, . 

Str Muhammad Shafi: With rd to para h 
one observation to make. In the earlier partic? this acted ee 
leave certain. matters for the consideration of the Federal Legis- 
lature; but then you tack on to this recommendation a warning. 
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Now, I venture to submit that the portion of this paragraph em- 
bodying that warning should be omitted altogether. It seems 
to me that you are not only prejudicing the decision at which the 
Federal Legislature may arrive after weighing the pros and cons, 
but, if I may venture to say so, that you are indulging in a course 
of action which is to the highest degree undesirable. I would 
omit the warning altogether. Leave it to the Federal Legislature 
to come to a decision on these points; it will be for them to decide 
the point one way or the other. a 

Sir Provash Chunder Mitter : But as that opinion was expressed 
by some of us, I think there should be something. 

Sir Muhammad Shafi: It is not your business to dictate to the 
Federal Legislature, ; 

Str Provash Chunder Mitter: It is my business to advise this 
Committee. 

Sir Muhammad Shafi: You can give them advice when you are 
elected a member of the Federal Legislature. 

Str Akbar Hydari: I hold very strongly the opinion that this 
note of warning is very necessary. I feel that really there is not 
enough judicial talent for manning a Court or two or three Courts 
with the thirty or thirty-five Judges who will be required for 
constituting a Federal Court and a Supreme Court for British 
India. For that reason, I very strongly hold that the order should 
be what has been more or less sketched out in this rt. Firat 
we have the Federal Court, which will require about five Judges. 
With regard to five Judges, I am quite certain that we shall. be 
able to produce men who will really command the confidence of 
everybody. But then, as soon as it comes to the creation of a 
Supreme Court for British India on its civil side and on its criminal 
side, there is the question of the large number of judicial officers 
required, and secondly, there is the question of financing that 
Court and the resources from which it will be financed, because 
that Court will be entirely for British India. 

Str Tey Bahadur Sapru: My Lord, I wish to say only one thing 
more. Howsoever good the constitution you may give us, I want 
to give this warning in the friendliest possible spirit—that British 
Tndia will never look at your constitution if you do not give us 
a Supreme Court. I absolutely deny the statement of Sir Akbar 
Hydari that there is no judicial or legal talent in the country 
which can be brought to bear on this Court. As a member of the 
legal ets T say you can have at least thirty or forty first- 
class lawyers to sit on the Bench—lawyers who will know their 
constitutional law and general, civil and commercial law. 

Sir Muhammad Shafi: And, as T understand it, the warning 
relates not to the Federal Court which you are going to establish, 
but with regard to the Supreme Court, with which my friend 
Sir Akbar Hydari has nothing to do, 

Sir Tej Bahadur Sapru: I would beg the Committee to realise 
the importance of this and not to trifle with it and pass it over. 


Mr. Zafrullah Khan: After the first sentence the rest should 
be deleted. yay 

Mr. Jayakar : 1 thought the warning ro in the draft related 
to the criminal jurisdiction; that is how I read the paragraph. 

Sir Muhammad Shaft: And civil jurisdiction. 

Mr. Jayakar: It says :— 


** But the Committee cannot refrain from a word of warn- 


I submit, having regard to the possibilities, that that warning was 
necessary. 

Sir Sultan Ahmed: 1 do not think it is relating to criminal 
matters. Read the next sentence. 

Mr, Jayakar: Paragraph 65 commences in this way :— 

“ A proposal to invest the Supreme Court above described 
with jurisdiction to act as a Court of Criminal Appeal for 
the whole of British India also found a certain measure of 
support. It is clear that, even if a right of appeal to this 
Court in the graver criminal cases were piven, the work 
of the Court, and therefore the number of | udges, would be 
enormously increased."’ 

That refers to criminal cases, of course. 

‘The Committee had not the time at their disposal to 
enter into a close examination of the question whether, in 
ie gy a Court of Criminal Appeal for the whole of 

ritish India is desirable, and they do not feel themselves 
able to express any opinion upon the matter, though they 
recognise its great importance.’’ 

That again refers to criminal matters. 

"For the same reason that they have found themselves 
unable to recommend the immediate establishment, by the 
constitution itself, of a Supreme Court, for ap in civil 
matters from the High Courts of British India, they are 
unable to recommend the immediate establishment of a Court 
of Criminal Appeal.” 

That again refers to the Criminal Court, 

‘This matter is one which, in their o inion, t be 
left to the future Federal Legislature to Raat ahd if 
that Legislature should be of opinion that such a Court is 
required, there will be no difficulty, if it should he thought 
desirable, in investing the Federal Court, or the separate 
Supreme Court, as the case may be, with the necessary 
additional jurisdiction,’ 


That, I it, in ees CT . 
graph psec again refers to the jurisdiction of which the para- 
_ “But the Committee cannot refrain from a word of warn- 
ing. It appears to them probable that a Court ihvested I with 


the various jurisdictions which were s in the course 
ole agemoae ee’s discussions are rei ae mags 
as many as twenty or thi , and in 
ikelihood of reality more. To encase entirely new Bench 
of this size w strain the judicial resources of an 
ens apenas teehee be expected that the result 
would be satisfactory. The Committee are therefore strong- 
ly of opinion that one step only should be taken at a time 
and that experience should be gradually accumulated.’’ 


The one step means, according to my view of it, only the Federal 
Court, and we are not satisfied with that. What I wanted to say, 
Lord Chancellor, was this— that the view was very 8 ly ex- 
pressed on this side also—and there were divided opinions in British 
India—that we should not make two experiments at the same time. 
We should have one experiment, and as our experience accumula- 
ted and confidence was gathered, then the other experiments 
should be tried. What you are doing, Sir, is only expressing that 
view. You have put it in the form of a ree The word 
“warning ” might be removed, if that is the objection; but 
surely we have a right to say that the view by some 
of us should be mentioned in the Committee’s Report. Of course, 
the word “‘ warning ’’ might be struck out. 


Chairman; 1 think we might come to an end of this now. I 
think, perhaps, that the warning is rather heavily weighted. 
Cannot we put something like this? First of all, if you look at 
the top of page 10, you see— 

** For the same reason that they have found themselves 
unable to recommend the immediate establishment, by the 
constitution itself, of a Supreme Court ’’— 


that will have to be a little altered, because I am going to put 
the contending views on both sides. Then cannot we put in some- 
thing like this. I myself do not think that it is right to say that 
there will not be found sufficient distinguished advocates in India 
to have a number of Judges. I think vou will probably find that 
there are. In this country there are dozens. Cannot we put it 
something like this :— 

*‘ It appeared, however, to some members of the Com- 
mittee that a Court, invested with the various jurisdictions 
which were suggested in the course of the Committee’s dis- 
cussions, would have to consist of probably as many as twenty 
or thirty Judges, and in all likelihood many more,” 


and leave it there. That would draw attention to the fact. Some 

le then could put it in both ways, My friends on my imme- 
Gia » left would say, “‘ Well. we cannot have as many as that 
because of the expense.’’ Other people would say there are not 
sufficient good men in India. If we left it in that sort of way, and 
just drew attention to the fact that a Court like that would neces- 
sitate a great number of Judges, I think that would meet the 


point. 
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Mr, Jinnah: May I just say a word? Is it not that we are 
attaching too much importance to this warning? After all, these 
are only words of wisdom that you want to incorporate, and which 
are very obvious and very commonplace. The Federal Legislature, 
when it is in full session and comes to consider the question of a 
Supreme Court or a Court of Criminal Appeal, ee — path 
thing—not only ev ing that you are urging here, a grea 
Sas inte as Jat Wharlone Ido not wah have the honour 
of participating in this warning, which contains no wisdom but 
very common platitudes. I would, therefore, suggest that it 
carries us nowhere, and that we should drop it. 

Chairman: We will indicate, in accordance with what some 
people want, that some members of the Committee draw attention 
to the fact that it is probable that a Court, invested with the 
various jurisdictions wack were suggested in the course of this 
discussion, would have to be composed of as many as 25 or 30 
Judges, and in all likelihood many more, and leave it like that. 
We do not want to teach our grand-mothers to suck eges! With 
that little indication, they will be able to say “‘ We must take 
all the facts into consideration ’’. 


Now paragraph 66. 


Sir Provash Chunder Mitter: I strongly urge that Service 
Judges should no longer be Judges of the High Court. TI want 
it to be recorded that that opinion was expressed, 


Mr. Zafrullah Khan: That is in the Services sub-Committee’s 
Report, 


Sir Provash Chunder Mitter: There is another thing to which 
I would like to draw your attention and that of my colleagues, 
You have suggested that the age limit of the Federal Court Judges 
should be 65. I say that it should be considered whether the 
limit of High Court J udges should not also be 65. T suggest the 
same rule as regards age should apply to both. 

Afr. Jayakar: There is one matter which seems to have been 
deliberately excluded, namely, the power of a single Judge to hear 
a second appeal. If that has been purposely excluded I have 
nothing more to say. fh al 

Chairman : I do not think it has been excluded, Mr. Jayakar. 

Mr. Jayakar : You know what I mean. There was a very 
strong opinion expressed that the practice which has been growing 
Up in most provincial High Courts is a bad practice. There was a 
Waanimous opinion expressed about that on this side. 


Chairman: I have made a note of that—that i 
from any Indian Federal Court, we should ae ra it TSERE SBRES 


(The Committee adjourned at 12-53 +p.m.) 


Nore.—For an aniendment of the Third R 
. | if : 
Committees (paragraph 14), sre also pat 098 of the Federal Structure 
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THIRD REPORT OF FEDERAL STRUCTURE COMMITTEE. 


IntTropvucrory. 


1. The Committee’s task at the Second Session of the Conference 
was to continue their discussions at the point at which they 
were left by their Report of the 13th January, 1981, and by the 
Prime Minister's Daulasation of the 19th January, and to en- 
deavour, so far as possible, to fill in the outlines of the Federal 
Constitution for Greater India which was sketched in those docu- 
ments, 


*. In approaching this task, the Committee have been assisted 
by colleagues who did not share in their earlier deliberations, In 
this connexion it will be remembered that, in virtue of an agree- 
ment recorded in March last, the Indian National Congress decided 
to participate in their labours. 

3. Since January last, there has been much public discussion of 
the constitutional proposals which emerged from the last Session 
ot the Conference. The Committee resumed their deliberations 
with the knowledge of this public discussion, and with the convic- 
tion that it is in a Federation of Provinces and States that the 
a of the problem of India’s constitutional future is to be 

ound, 


4, A further examination of the problem has confirmed them in 
the belief that by no other line of development can the ideal in view 
be fully realised. For this purpose it is essential that the “‘ India ’’ 
of the future should melede: along with British India, that 
** Indian India’? which, if Burma is excluded, embraces nearl 
half of the area and nearly one-fourth of the pi pelenion of the 
‘country—an area and population, moreover, which are not self- 
contained and apart geographically or racially, but are part and 
parcel of the country’s fabric; and its constitution must be drawn 
on lines which will provide a satisfactory solution for the problem 
“of the existence, side by side, of future self-governing Provinces 
and of States with widely varying polities and different degrees of 
internal sovereignty, whose fortunes are, and must continue to be, 
closely interwoven. 


5. The Committee rejoice to think that the Princes, while 
naturally determined to maintain their internal soverei nty, are 
prepared, and indeed anxious, to share with the British Indian 
Provinces in directing the common affairs of India. 


6. It will be easy for the constitutional purist, citing federal 
systems in widely different countries, to point out alleged anomalies 
in the plans which the Committee have to propose to this great 
end; but the Committee, as they stated in their First Report, are 
not dismayed by this reflexion. Their proposals are the outcome of 
an anxious attempt to understand, to give full weizht to, and to 
reconcile, different interests. 


E.T.C.—II. I 
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7. The Committee have taken into account :— 

(@) The widespread desire in India for constitutional 
advance; 

(6) the natural desire of the Indian States to conserve 
their integrity ; 

(c) the indisputable claims of minorities to fair treat- 
ment: 

(d) the obligations and responsibilities of His Majesty’s 
Government; and 

(¢) the necessity, paramount at all times, but above all at 
a transitional period like the present, when the economic 
foundations of the modern world seem weakened, of ensuring 
the financial credit and the stability of Government itself. 


8, Without a spirit of compromise, such diverging interests 
cannot be reconciled; but compromise inevitably produces solutions 
which to some, if not to all, of the parties, may involve the sacrifice 
of principle, 

4. It follows that, in many cases, rany members of the Com- 
mittee would have preferred some solution other than that which 
appears as their joint recommendation. But recognising that the 
basic aim of this Conference is, by the pooling of ideas and by the 
willingness to forego for the common good individual desires, to 
attain the greatest measure of agreement; above all, recognising 
that the time has come for definite conclusions, the Committee are 
prepared to endorse the conclusions set out in this Report. 


THE STRUCTURE, SIZE, AND COMPOSITION OF THE FEpERar. 
LEGISLATURE. 


10. The Committee expressed the’ view in their previous Reports 
that the legislative organ of the Indian Federation should consist 
of two Chanibers, which will be empowered to deal with the whole 
range of the activities of the Federation, both those which affect 
British India only, and those which affect all federal territory. In 
the course of their diseussions, preferences were expressed in some 
quarters for a unicameral Legislature, on considerations alike of 
simplicity, efficiency and economy: while some members urged 
that, having regard to the nature of the matters to he dealt with 
by the Federation, a single small Federal Chamber. which would 
adequately reflect the views of the governments of the constituent 
Units, would be the right solution of the problem. 


11. At'# later stage, again, the Committee were placed in posses- 
sion of proposals which they have not been able fully to discuss, but 
which clearly demand further consideration. though the Committee 
fully realise that the adoption of either of these plans would involve 
material modification of the framework hitherto contemplated , 


12. One of these plans would substitute for the Upper Chamber 
a small body consisting of nominated delegates of the governments 
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of the federating Units, which would have the right of initiating 
legislation and would be empowered to exercise a Suspensory veto 
over the measures passed by the elected Chamber. ‘This body would 
also have the right to express its opinion upon all measures of the 
Federal Government hebine they were laid before the elected 
Chamber. The authors of this plan also contemplate the possession 
by this body of certain advisory functions in the administrative 
sphere, 

13. The second of these plans contemplates the confederation of 
the States into a single collective body for the purpose of federating 
with the British Indian Provinces. Its supporters would prefer a 
single Federal Chamber in which the representation of the Indian 
States collectively should be 50 per cent., the representatives being 
selected by an electoral college consisting of the federated States as 
a whole. In the event of a decision in favour of a bicameral Lepis- 
lature, 50 per cent. of the seats in the Upper Chamber would be 
reserved for the States, their representation in the Lower Chamber 
being on population basis. 

14. Upon the assumption, however, that the Legislature is to be 
bicameral, a variety of factors must be taken into account in deter- 
mining the size of the Chambers, Cogent theoretical arguments 
ean be adduced (and were in fact. advanced by some Delegates) in 
support of the view that, for a country of the size and population 
of India, a Legislature consisting of from 600 to 700 members for 
the Lower Chamber, and from 400. to 500 for the Upper, could not 
be regarded as excessive in size, and that smaller numbers would 
fail to give adequate representation to the many interests which’ 
might reasonably claim a place in it. On the other hand, argu- 
ments no less forcible were adduced in favour of the view that 
Chambers exceeding 100 and 250 respectively might prove. ineffect- 
ive organs of business. We have given these divergent views the 
best consideration of which we are capable, and recommend as the 
result that the Chambers should consist, as near as may be, of 200 
and 300 members respectively, in which the allotment of seats to 
the States should be in the proportion of 40 per cent. (or approxi- 
mately 80 seats) in the Upper Chamber, and 354 per cent. (or 
approximately 100 seats) in the Lower. 


The Muslim delegation and some others are unable to subscribe 
to the whole of this paragraph, as they are opposed to the principle 
of giving weightage to the representation, in the Tegislature, of 
the States in excess of their population proportion. 

15, This latter recommendation is, of course, based on the 
assumption that the whole hody of the States will eventually adhere 
to the Federation, The view was strongly expressed that, in the 
case of States not adhering at the outset, seats allotted to them as 
the result of the procedure contemplated in paragraph 26 should 
remain unfilled pending their adherence. But it was also urged 
that this might lead to a situation under which States adhering at 
the outset would find their total voting strength in the Legislature 
so small as to be inconsistent with their position as representing one 


Ie 
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of the main constituent elements in the Federation, Some members 
of the Committee have stated it as their opinion that, in the event 
of the original adherents not forming a substantial proportion of 
“Indian India *’, some method should be devised by which their 
voting strength would be temporarily augmented pending the 
accession of other States. But the whole Committee hope that the 
contingency which might necessitate such an augmentation will 
not arise. 

16. In any event, difficulty might arise in regard to States which 
are grouped for the purpose of ions a representative; but it 
would be premature to attempt to suggest the best solution for such 

roblems until the measure of adherence by “‘ grouped *’ States can 
i fairly accurately ascertained or foreseen. Whe Committee 
accordingly content themselves with expressing the hope that the 
measure of adherence in each group will. be e afficientl y great to 
justify the filling of the seat allotted thereto by the nominations of 
the adhering States. Should the system of grouping be such as to 
admit of the allotment of two or more seats to one group, difficulties 
of this order would be more easy of solution. 


17. The Committee recommend that the 200 members of the 
Upper House should be chosen in the main to represent the compo- 
nent Units—the Provinces of British India and the States—and 
that the representatives of the British Indian Provinces should be 
elected by the Provincial Legislatures by the single transferable 
vote. Candidature for the Pedeeal Legislature should not, of 
course, be restricted to members of a Provincial Legislature, though 
such persons should be eligible if otherwise qualified. But no 
Peas should be a member of both a Provincial and the Federal 


egislature, 


_ 18. In the case of those States which secure individual represent- 
ation, their representatives will be nominated by the Governments 
of the States. In the case of those States, however, (and there will 
necessarily be many such), to which separate individual representa- 
tion cannot be accorded, the privilege of nomination will have to be 
shared in some manner which it will be easier to determine when the 
various groups have been constituted—a process which will, of 
course, entail a detailed survey of local and regional circumstances. 

19. For the Lower Chamber, the Committee consider that the 
selection of the British Indian representatives should be by election 
otherwise than through the agency either of the Provincia Legisla- 
ture or of any existing local self-government bodies.* Most mem- 
bers consider that election should. be by territorial constituencies 
consisting of qualified voters who will cast their votes directly for 
the candidate of their choice. Others have advocated some method 
whereby some of the obvious difficulties which must confront a 
candidate, in canvassing and maintaining contact with so large an 
~area as the average constituency will involve, may be obviated. 


* This expression is not intended to e: 2 - 
or Villaga Panchayats, exclude such bodies as Village Boards 
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“0. The actual framing of the constituencies must necessarily 
depend largely upon the detailed arrangements to be made for the 
revision of the existing franchise—a task which is to be undertaken 
by a special Franchise Committee, The Committee therefore 
recommend that this body should be charged also with the duty of 
making proposals for the constituencies to return the British Indian 
members of the Lower Chamber of the Federal Legislature, and 
that it should explore fully the alternatives of direct and indirect 
election, indicated in the preceding paragraph, in the light of the 
practical conditions which will be presented by the size of consti- 
tuencies, their populations and the proportion of this pulation to 
be sufruachined: The area and population of British India, ex- 
cluding Burma, being, in round figures, 800,000 square miles and 
255 millions respectively, and the seats in the Lower Chamber 
available for representatives of that area, on the Committee’s- pro- 
posals, being approximately 200, it follows that the average area 
of a constituency would be approximately 4,000 square miles. and 
the average population per seat some 1} millions. And while, in 
many cases, the former of these figures would obviously be reduced 
by the natural grouping of the population in urban areas, the 
difficulties presented by electoral areas and populations of this size 
would, of course, be accentuated by the existence of te com- 
munal electorates. It may well be that, while no di ulty will 
erienced in providing for direct election in urban areas , some 
method of indirect election may prove desirable for rural areas. 
#1. As regards the appointment of the British Indian seats in 
both Chambers to the Provinces inter se, the Committee recognise 
that the population ratio, which they were nek Sep to recommend in 
their previous Report as the guiding Le e, would not produce 
a satisfactory result unless it were tempered by other considerations, 
To take only one instance, it would immediately reduce the Bombay 
Presidency—a Province of great historical and commercial import- 
ance, which has for many years enjoyed approximately equal 
representation in the Central Legislature with the other two Presj- 
dencies and the United Provinces—to less than half the representa- 
tion these latter will secure. 


22. For the Upper Chamber, which will represent in the main 
the Units as such, the Committee think that the guiding principle 
should be a reasonable approximation to equality of representation 
for each Unit. Absolute equality, having regard to the great 
variations in size and population between the Provinces, would 
obviously be inequitable. The problem is a difficult and compli- 
cated one, involying the careful assessment of local factors, which 
is beyond the competence of this Committee. But the suggestion 
has been made that a possible solution might, for example, be to 
assign to each of the Provinces which exceeds #0 millions in popula- 
tion—namely, Bengal, Madras, Bombay, the United Provinces, the 
Punjab and Bihar and Orissa—an equal number of seats, say, 17; 
to the Central Provinces (if it included Berar) and Assam, say 7 
and seats respectively; to the North-West Frontier Province, 2 
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seats; and to Delhi, Ajmer, Coorg and British Baluchistan, 1 seat 
each 


<5. In the Lower Chamber, representing as it will primarily the 
population of the federated area, we consider that the distribution 
should tally as closely as possible with the population ratio, but 
that some adjustment will be required in recognition of the com- 
mercial importance of the Kombay Presidency and of the general 
importance in the body politic of the Punjab, which it will be 
generally conceded is not strictly commensurate with its popusaee 
as compared with that of other Provinces. We suggest that this 
adjustment might be secured in the case of Bombay, to some extent 
at all events, by adequate weightage of the special representation 
which we have recommended for Indian and European Commerce 
and, in the case of the Punjab, by some arbitrary addition to the 
18 seats which it would secure on the basis of its population. Here 
again, the Committee are not in a position to make a definite 
recommendation, but they take note of a suggestion which has been 
made for the allotment tu the Punjab and Bombay, and also to 
Bihar and Orissa, of 26 seats each; to Madras, Bengal and the 
United Provinces, of 32 seats each; to the Central Provinces, of 
12; to Assam, of 7; to the North-West Frontier Province, of 3; and 
to the four minor Provinces, of 1 each—by this measure securing @ 
distribution of the 200 seats which might be held to satisfy reason- 
able claims without doing undue violence to the population basis, 
But these figures, and those suggested in paragraph 22, would 
obviously require further consideration. 


APPORTIONMENT BETWEEN THE STATES OF THEIR QUOTA. 


24. The Committee recognise that this is primarily a matter for 
settlement among the Princes themselves; but the representatives 
of other interests can hardly regard it as a matter of indifference 
since, until a satisfactory solution is found, the idea of federation 
necessarily remains inchoate, and an important factor in deter- 
mining the decision of individual. States as to adherence to the 
Federation will he lacking, In view of the admitted difficulties 
of the question, the Committee are anxious to assist by friendly 
snegeetions towards the consummation of an acceptable and pene- 

ly accepted conclusion, The Committee are fully aware that the 
effective establishment of federation postulates the adherence of 
the major States and that the absence of even a few of the most 
important States, however many of the smallest m i¢ht be included, 
would place the Federation under grave disadvantages. At the 
same time, they think that it is essential that the States as a whole 
should secure representation which will commend itself to public 
opinion as generally reasonable, and that it is hardly less important 
to satisfy, so far as may prove possible, the claims of the small 
States, than to provide adequate rupresentation for those which 
cover large areas, 


_ 25. Two suggestions have heen advanced, in the course of the 
Committee's discussions, for the solution of this problem. The first 
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was that the matter rhould be entrusted to the Chamber of Princes, 
with such arrangements as would secure an adequate voice in its 
deliberations to the small States, and to such States as are not repre- 
sented in the Chamber at all. The second, based on the belief that 
the inherent difficulties of the problem would prove such that the 
Princes—acting through whatever agency—would be unable to 
evolve a Sian whack would meet with general acceptance and sutisty 
all claims, and consequently that a procedure based upon the first 
suggestion would merely involve infructuous delay, was that the 
task of apportionment should be remitted to an Impartial Com- 
mittee or tribunal on which the States themselves should not be 
given any representation but before which they would all be invited 
to urge their claims. 

“6, The Committee are not in a position, for reasons already 
stated, to make any definite recommendation as to the acceptance 
of either of these suggestions; but they consider that the best course 
would be to allow a period of time, which should not. they think, 
exteud beyond the end of March, 1932, within which the Princes 
should be invited to arrive at a seitlement. on the understanding 
that if within that period a settlement were not in iact secured, an 
impartial tribunal would be set up by His Majesty’s Government to 
advise as to the determination of the matter. 


METHOD OF SELECTION OF STATES’ REPRESENTATIVES LX THE LowrER 
CHAMBER. 


27. While the Committee remain of opinion that this question 
must he left to the decision of the States, it cannot he casitenilad that 
It 1s one of no concern to the Federation as a whole, They note the 
assurances of certain individual members of the States Delegation 
that, in those States which possess representative institutions and 
for which these members were in a position to speak, arrangements 
will be made which will give these bodies « voice in the Ruler’s 
selection. The Committee as a whole are prepared io leave this 
matter to the judgment of the States, 


ReErresenration OF SPECIAL INTERESTS [NX THE Freperat. LeGIsia- 
TURE, 


28. In paragraph 34 of their Second Report, the Committee 
recommended that special provision should be made in the Federal. 
Legislature for the representation of the Depressed Classes, Indian! 
Christians, Europeans, Anglo-Indians, Landlords, Commerce and 
Labour. We make no recommendation here relating to the first 
four of these interests, regarding the extent and method of their 
representation, nor for the representation of Women in the Legisla- 
ture, since the decisions on these points are for the Minorities 
Committee, 

29. But we affirm our previous recommendation that rovision 
should be made for the special representation of the Landlord 
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interest, of Commerce (European and Indian) and of Labour, The 
number of seats to be assigned to each of these four interests and 
their apportionment amongst the various Provinces are questions 
which should be considered by the Franchise Committee, as also 
is the question of their method of election. Wherever possible, the 
method should be election rather than nomination. 


NoMINATED MEMBERS. 


30, In paragraph 34 of the Committee's Second Report, the 
suggestion was also made that the Governor-General should be 
empowered to nominate to each Chamber a specified number of 

sons, not exceeding perhaps ten, to represent the Crown. After 
Pinas consideration, the Committee see no advantage to be gained 
from pursuing this suggestion. The persons appointed by the 
Governor-General to assist him in the administration of the Reserved 

rtfolios will, of course, play their part in the business of the 
islature; but it is not apparent how their task would be 
facilitated by the presence of a amall body of nominated members 
who, if they were non-officials, would y possess any special or 
effective knowledge of questions connected with the administration 
of the reserved Departments, and whose votes would be too few to 
influence decisions. 


31. If, on the other hand, these members were officials chosen for 
their knowledge of the subjects in the Governor-General’s charge, 
the same difficulty would be experienced as under the present 
régime of sparing from their departmental duties, for attendance in 
the Legislature, so considerable a number of officials as the sugges- 
tion contemplates. Moreover, the voting power which such officials 
would exercise would either be negligible or else would tend to 
maintain an “ official bloc ’? which, in the opinion of the majority 
of the Committee, would be out of place in the conditions of the new 
constitution. 

_ ds. On the other hand, while the Committee, [or the reasona 
given, are not prepared to advocate the nomination of members in 
either Chamber to represent the Crown or Crown interests, they are 
impressed with the desirability of securing to the Federation the 
services in the Wpper Chamber of persons of the elder statesman 
type with an experience of public affairs, both in the political 
sphere and outside it. It may well be that person of this type, 
whom India would delight to honour, may be unwilling, through 
the absence of provincial influence or connexions, to solicit t 
suffrages of Provincial Legislatures, or to promote their candidn- 
tures by identifying themselves with particular political parties; 
and the small chances of success at the polls, when party feeling 
runs high, likely to be attained by persons possessing, in the 
English phrase, the “‘ cross-bench ”’ mind, need not be emphasised. 
Yet it would be a grave loss to India if such persons were excluded 
from her counsels. The Committee are, therefore, of opinion that 
a small proportion of seats should be reserved, in the Upper 


Chamber only, for persons to be appointed by the Governor-General. 
The Governor-General would, in making these appointments, act 
as @ general rule upon the advice of his Ministers, though we are 
i d to think that, ibly by a constitutional convention, 
possibly by provision in the Constitution Act, two or three of the 
appointments might be made on the Governor-General’s 
ibili order to avoid any suggestion, however, of an 
official bloc, the Committee are of opinion that no serving official 
should be qualified to sit in the Upper Chamber as a nominated 
member. 


QUALIFICATIONS AND DISQUALIFICATIONS FOR MEMBERSHIP. 


33, For the Lower Chamber, in British India the qualification 
for membership should be identical with that for a voter; that is 
to say, any person who is qualified as an elector for a constituency 
of a particular class should be qualified also to stand for election by 
any constituency of that class in the Province. 


34. But, for candidates for the Senate, certain additional quali- 
fications should be laid down. Without attempting to prescribe these 
in detail—a task which would better be undertaken by the Franchise 
Committee—we consider that the existing rules regulating the 

ualifications of voters (and consequently of candidates) for the 

ouncil of State should be adopted as a model for candidates for 
the Upper Chamber, except that the minimum age limit should 
be 35 years, and subject to such modifications as may be necessary . 
to LS am the virtual exclusion of Women, the Depressed Classes 
and Labour. 


39. It will be necessary also to prescribe the qualifications of 
voters in the special constituencies we have recommended to secure 
the representation in the vere Chamber of Landlords, Commerce 
(European and Indian) and Labour; and—subject to the age limit 
just suggested—a person qualified as a voter in any of the special 
constituencies should be qualified also as a candidate. Whether, in 
the case of all or any of these special constituencies, the present 
qualifications for yoters for the Council of State could be adopted 
as they stand, ap doubtful; but this we would leave for the 
consideration of ths Franchise Committee. 

36, The existing disqualifications for membership for the Indian 

gislature appear to us generally suitable for retention, though 
there was some difference of opinion as to those arising out of con- 
victions for criminal offences, and su tions were made—which 
we regard as impracticable—that a distinction should be drawn for 
this purpose between “‘ political’ and other offences, or between 
offences inyolving moral turpitude and those which do not. On the 
whole, we rigid a restriction of this nature on the free choice of 
the elector as of little value as a means of ensurin probity of 
character in candidates, and we recommend that they should be 
abandoned. At the same time, some members of the Committee 
consider that the rules should be so framed as to disqualify from 


candidature. any person, who at the time of an election, is actually 
undergoing a sentence of imprisonment and who would consequently 
be unable, if returned, to fulfil his duties to the pease and to 
his constituents. On the other hand, a section of the Committee is 
opposed to this view, being of opinion that a sentence of imprison- 
ment should not, in any circumstances, constitute a disqualification. 

37. Although it will clearly be impossible to secure uniformity 
of qualification in British India and the States, we think it of 
great importance that there should be absolute uniformity in the 
mater of disqualifications. These should, therefore, be embodied 
in the econstituion and should apply to all candidates alike. 


OATH OF ALLEGIANCE. 


38. The Committee consider that, following common practice in 
the Empire, the Indian Constitution should provide for an Oath 
of Allegiance to be taken by members of the Federal Legislature 
on assumption of their seats. They do not suggest a definite for- 
mula at this stage, but its terms will require ¢areful consideration. 


RELATIONS BETWEEN THE TWO CHAMBERS. 


39, As will appear from paragraphs 26 and 35 of the Committee's 
Second Report, this important question was discussed for the first 
time in the Commitiee’s present Session, The careful considera- 
tion we have now given to the matter has led us to the view that 
nothing should be done in the new constitution which would have 
the effect of placing either Chamber of the Federal Legislature 
in a position of legal subordination to the other. It would 
be a misconception of the aims which we have in view to 
regard either Chamber as a drag or impediment on the activities 
of the other. In our view, the two Chambers will be complement- 
ary to each other, each representing somewhat different, but, we 
hope, not antagonistic, aspects of the Federation as a whole. 
Absolute equality between the two Chambers of a bicameral T,egis- 
lature is no doubt unattainable, and, if it were attainable, might 
well result in perpetual deadlock; and there is no less doubi. that, 
the provisions of the constitution notwithstanding, the evolution of 
political development will inevitably result, in the course of time, 
in placing the centre of gravity in one Chamber. 


40. But, so far as the letter of the constitution is concerned we 
consider that, subject to the consideration shortly to be mentioned, 
there would be no justification for endowing one Chamber at the 
outset with legislative powers which are denied to the other. We 
accordingly recommend that, while the constitution should provide 
that, subject to the special provisions to be referred to later, no 
Bill should become law until it is assented to by both Chambers, it 
should contain no provisions which would disable either Chamber 
from initiating, amending or rejecting any Bill, whatever its 
eharacter, This principle should, however, in the opinion of 
almost all the British Indian Delerates, he subject to the exception 
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that the right of initiating Money Bills should vest in the Lower 
Chamber alone, though the States Delegation were almost unani- 
mously opposed to the drawing of this distinction. Subject, of 
course, to the decision on the point just mentioned, the principle 
of equality also appears to us. to demand that the Government 
should be entitled to test the opinion of the other Chamber if one 
Chamber has seen fit to reject a Government Bill, and that, in the 
event of its passage by the Second Chamber it should be treated as 
a Bill initiated in that Chamber and taken again to the first. 


41. In the event of rejection by one Chamber of a Bill which has 

d by the other, or of its acceptance by either in a form 
to which the other will not agree, we recommend that, subject to 
certain conditions. which should be set out in the constitution, the 
Governor-General should have ower, either after the lapse of a 
specified period or, in cases SE urgency, at once, to secure the 
adjustment of the djfference of opinion by summoning a Joint 
Session. 


42. As regards the voting of Supply, the opinion of the British 
ladian Delegates was almost unanimously in favour of confining 
this function to the Lower Chamber. Their view was based on the 
precedent afforded in this respect, not merely by almost every 
other constitution, but by the actual powers which have been en- 
joyed by the Indian Legislative Assembly during the past ten years, 
The States Delegates, however, were almost unanimously of opinion 
that the principle of e ality of powers should apply also to the 
voting of Supply, In their view, since the Supply required by the 
Federal Government will be required for the common purposes of 
the Federation (or for the common purposes of British India), 
there is no logical reason which could be adduced in favour of 
depriving the representatives of the Federal Units in the Senate of 
a voice In the appropriation of the revenues, the responsibility of 
raising which they would share equally with the members of the 
other Chamber. 


43. Whatever may he the decision between these conflicting 
views, the Committee assume that the Demands for Grants. 
whether voted upon by both Chambers or only by the Lower 
Chamber, would be so arranged as to separate expenditure required 
for Federal purposes from that required for “* Central ’’ purposes, 
0 that the latter might stand referred to a Standing Committee of 
the British Indian members of both Cham bers, 


NOTE. 


One member of the Committee raised the important question of 
empowering the Federal Legislature to deal with certain aspects 
of Labour questions and of empowering the Federal Government and 
Legislature to deal with, questions connected with the ratification af 
International Labour Conventions. 

A solution of the difficulties to which he has dren attention will 
have to he found when the precis: relationship between the legista- 
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tive powers of the Federal and Provincial Legislatures is finally 
determined. In this particular matter there has not been oppor- 
tunity this session to advance further than the general conclusions 
reached at the last Session, and the Committee are unable to report 
in detail upon wt. Further consideration will have to be given to tt. 


FepEgAL FINANCE. 


44 The Committee did not find time during the first Session of 
the Conference to consider the subject of “ Federal Finance’’, 
which may be summarily described as the question of the apportion- 
ment of financial resources and obligations between the Federation 
and the Units. On taking up this subject, the Committee found it 
desirable to remit it for examination by a sub-Committee, over 
which Lord Peel presided. 

45. The Report of this sub-Committee, which was in effect 
ununimous, is appended to this Report. “Little criticism was 
directed to its main features, and the Committee accept the prin- 
ciples contained in it as a suitable basis on which to draft this part 
of the constitution. 


46. The Committee were, however, not satisfied with the pro- 
osals in Lord Peel’s Report for a review of the problem by Exper: 
ominittees. Fear was widely expressed that these might, by 

recommending principles at variance with those upon which the 
Conference was agreed, tend to undo work already accomplished; 
and further, that the procedure suggested might cause unnecessary, 
and perhaps dangerous, delay in settling various points which had 
an inportant bearing on the character of the new Federation. The 
Comainittee accordingly consider that the suggested procedure should 
be revised ia the manner described below. 

47. No change need be made as regards the second of the two 
Committees (concerned with paragraphs 17—20 of Lor] Jeel's 
Report), Po that it should have no connection with the other 
Committee, I+ should be noted that, of the matters within the 
purview of this ** States ” Committee, it is only in respect of those 
dealt with in paragraph 18 of Lord Peel's Report that it is esse:tial 
to reach a seltloment before the Act setting up the Federation 
comes into operation. 

48. In place f the first Committee recommended in Lord Peel’s 
Report, there should, as early as possible, be ap ointed in India 
a “fact-finding "’ committee, consisting of officlals familiar with 
questions of finance, including States’ finance. Without elaborat- 
ing terms of reference, the functions of this committee may be 


sketched as follows :— 
(a) To investigate the division of pension charges (para- 
graph 6 of Lord Peel's Report). P arges (para 


_ (b) To investigate the classification of pre-Federation debt 


as contemplated at the end of paragraph 6 of Lord Peel’s 
Report. 
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(c) To calculate the effect on the Provinces of various 

ssible methods (of which there are only a few to be consi- 
ered) of allocating the proceeds of Income-tax to the Pro- 
vinces. 

(d) To give an estimate of the probable financial position 
of the Moderation in its early years under the schewe pro- 
posed in Lord Peel's it te indicating, tnter alia, the pro- 
hable results of federalising Corporation tax, Commercial 
Stamps, Tobacco excise, or other possible national excises. 


UH these, (¢) is the most important. 

lt was pointed out that (b) had no refercnee to the investigation 
of any claim such as had been raised by the Congress, that 
liability for a se ae of the Public Debt of India ought to be under- 
taken by the United Kingdom. 

49. The facts and estimates required from the Committee 
described in the prevedite ae clit should not take long to pro- 
duce. There will remain to be decided, in the light of them, 
certain questions, as, for example— 

(i) The exact detailed form of the list of Federal taxes 
(within the general frame-work laid down by Lord Peel's 
Report); in particular, a final decision will have to be taken 
about Corporation tax and specific Federal Excises. 

(1) The initial amount of the Contributions from the Pro- 
vinees, 

(iii) The precise period to be laid down for the extinction 
of the Provincial Contributions referred to in (ii), and of the 
contributions from certain States which are to be reviewed 
under the procedure mentioned in paragraph 47 above. 

(iv) The exact method according to which Income-tax is 
to be returned to the Provinces. 

20. There will also be one or two other points, left doubtful by 
Lord Peel’s sub-Committee, which will fall for decision. It will be 
bi] iry to devise a procedure for discussion and settlement of the 
outstanding matters. 

51, It may be that, in other fields, points of substance directly 
affecting federation will also remain for settlement after this Session 
of the erence. It might thus prove convenient to use a common 
machinery for their disposal. It is accordingly agreed that this 
question of procedure should be postponed to a later stage. 


THe Feperat Court. 


52. The necessity for the establishment of a Federal Court was 
common ground among all members of the Committee, and such 
differences of opinion as manifeste] themselves were concerned 
icr the most part, with matters of detail rather than of principle. 
It was recognised by all that a Federal Court was req aire’ both to 
interpret the constitution and to safeguard it, to prevent encroach- 


ment by one federal organ upon the sphere of another, and to 
arantee the integrity of the compact between the various federat- 
ing Units out of which the Federation itself has sprung. 


53. The first question which the Committee considered was the 
nature of the Court’s jurisdiction, and it was generally agreed that 
this jurisdiction must be both original and appellate. 

54. The Court ought, in the opinion of the Committee, to have 
an exclusive original jurisdiction in the case of disputes arising 
between the Federation and a State or a Province, or between two 
States, two Provinces, or a State and a Province, The Committee 
are of opinion that disputes between Units of the Federation could 
not appropriately be brought before the High Court of any one of 
them, and that a jurisdiction of this kind ought rather to be en- 
trusted to a tribunal which is an organ of the Federation as a 
whole. It would seem to follow that the Court should have seisin 
of justiciable disputes of every kind between the Federation and a 
Province or between two Provinces, and not only disputes of a 
strictly constitutional nature; but that in the case of disputes 
between the Federal Government and a State, between a State and 
a Province, or between two States, the dispute must necessarily be 
one ariptng in the federal sphere, that is to say, one in which @ 
question of the interpretation of the constitution (using that expres- 
sion in its broadest sense) is involved, since otherwise the jurisdic- 
tion would extend beyond the limits of the Treaties of cession 
which the States will have made with the Crown before enterin 
the Federation. The Committee are disposed to think that deci- 
sions by the Court, given in the exercise of this original jurisdiction, 
should ordinarily be appealable to a Full Bench of the Court. 


55. In the case of disputes arising between a private person and 
the Federation or one of the federal Units, the Committee see no 
reason why these should not come, in the first instance, before the 
appropriate Provincial or State Court, with an ultimate right of 
appeal, if the matter arises within the federal sphere, to the Federal 
Court, since it would obviously be oppressive to compel a private 
citizen who had a grievance, however small, against, say, his Pro- 
vincial Government, to resort exclusively to Delhi, or wherever 
the seat of the Federal Court may be, for the purpose of obtaining 
justice. But even in the federal sphere the right of suit against 
a State in its own Courts accorded to a citizen of thar State must 
be regulated by the laws of that State, thougn the citizen who is 
given a right of suit by the State lnw covld not be deprived of his 
right of access to the Federal Court by way of appeal, whatever 
form that appeal may take, In this connection, the Committee 
draw attention to the need of investing both Provinces and States 
with a juristic personality, for the purpose of enabling then to 
become parties to litigation in their own right. The Committee 
anderstand that, at the present time, no action lies against a Pro- 
vinee of British India as such, and that no action can be brought 
‘against an Indian Prince in a British Indian Court save under 
very special conditions. On the other hand, the Committee are 
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informed that, in some of the States, provision has already been 
made whereby proceedings can be taken against the State in its 
corporate capacity us distinguished from the Ruler of the State 
himself. This subject will require to be further examined. 

a6. The Federal Court ought also, in the practically unanimous 
opinion of the Committee, to have an exclusive appellate jurisdic- 
tion from every High Court, and from the final Court in every 
State, in all matters arising in the federal sphere, as defined above. 
A certain difference of opinion on questions of method has, however, 
to be recorded. The suggestion was made that some plan might be 
devised whereby anyone desiring to challenge the constitutional 
validity of a law passed by the Federal or a Provincial Legislature 
could obtain a legal decision on the matter at an early date after 
the passing of the Act, and that this might be done by means of 
a declaratory suit to which some public officer would, for obvious 
reasons, be a necessary party. The advantages of some such proce-. 
dure are manifest, and the subject deserves further examination. 
Assuming, however, that legal proceedings of this kind are found 
possible, the Committee think it right that they should be confined 
to the Federal Court alone, at any rate where the validity of a 
Federal law is in issue, though there was a difference of opinion 
upon the question whether, in the case of a Provincial or State law, 
the provevings might not be permitted in the first instance in the 
appropriate High Court or State Court, Where, however, a 
constitutional issue emerges in the course of any ordinary litigation, 
the tribunal which may have seisin of the ease should have juris- 
diction to decide it, subject always to an ultimate right of appeal 
from the State Court or High Court (if the case gets so far) to 
the Federal Court. 

57. The form which the appeal should take might be left to be 
dealt with by Rules of Court, but, whatever form or forms are 
adopted, the Committee are clearly of opinion that there must be an 
ultimate appeal as of right to the Federal Court on any constitu- 
tional issue. Their attention was drawn to a very convenient proce- 
dure at present existing in British India whereby, when a question 
of title is raised in a Revenue Court, a Case can be stated on that 

int only for the opinion of the Civil Court proceedings in the 

evenue Court being suspended until the decision of the Civil 
Court is given; and they think that the apes 4 of adopting a 
procedure of this kind might well be explored. They understand, 
in particular, that a procedure on these lines would be the proce- 
dure most acceptable to the States. The Committee are, however, 
impressed with the need for discouraging excessive litigation, and 
recommend therefore that no appeal should lie to the Federal 
Court, unless the constitutional point in issue has been clearly 
raised in the Court below. 

58. The suggestion that the Federal Court should, for federal 
purposes, be invested with some kind of advisory jurisdiction, such 
as that conferred on the Privy Council by Section 4 of the Judicial 
Committee Act, 1833, met with general approval, and the Com- 
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mittee adopt the suggestion subject to certain conditions. In the 
first place, they are clear that the right to refer matters to the 
Court for an advisory opinion must be vested in the Governor- 
General; and secondly, they think that no question relating to a 
State ought to be referred without the consent of that State. 


59, The Committee are of opinion that an appeal should not 
lie from the Federal Court to the Privy Council, except by leave 
of the Court itself, though the right of any person to petition the 
Crown for porn leave to appeal and the right of the Crown to 
grant such leave would, of course, be preserved; some delegates 
were, however, of opinion that the Federal Court should be a final 
Court of Appeal. There would therefore be no right of appeal to 
the Privy Council direct from a High Court in any case where 
an appeal lay to the Federal Court. The Committee desire to 
emphasise here, in order to prevent any misunderstanding, that 
any right of appeal from the State Courts to the Federal Court 
and thence to the Privy Council in constitutional matters will 
be founded u the consent of the Princes themselves, as 
expressed in the Treaties of cession into which they will enter 
with the Crown as a condition precedent to their entry into the 
Federation. There can be no question of any assumption by 
Parliament or by the Crown of a right to subject the States to 


an appellate jurisdiction otherwise than with their full consent 
and approval. 


60. It will be necessary to provide that Federal, State and 
Provincial authorities shall accept judgments of the Court as 
binding upon themselves when they are parties to a dispute before it, 
and will also enforce the judgments of the Court within their 
respective territories. It will also be necessary to provide that 
every Provincial and State Court shall recognise as binding upon it 
all judgments of the Federal Court. 

61. The Committee think that the Court should be created, and 
its composition and jurisdiction defined, by the Constitution Act 
itself. They are of opinion that it should consist of a Chief Justice 
and a fixed maximum number of Puisne Judges, who would be 
appointed by the Crown, would hold office during good behaviour, 
would retire at the age of 65, and would be removable before that 
age only on an Address passed by both Houses of the Legislature, 
and moved with the fiat of the Federal Advocate General. The 

uestion of the salaries and pensions of the Judges is a delicate one. 

e Committee are clear that the salaries, at whatever figure they 
may be fixed, should be non-votable and incapable of reduction 
during a Judge’s term of office; and it would be a convenience if the 
salaries could be fixed by the Constitution Act, or in accordance 
with some machinery provided by that Act. The Committee have 
no desire to suggest any extravagant figure, but they are bound to 
face facts ; and they ise that, in the absence of adequate salaries, 
it is in the highest degree unlikely that the Federation will ever 
secure the services of Judges of the standing and quality required. 
They suggest that the matter might be referred to a small committee 
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for investigation and report at a reasonably early date. With 
regard to the qualifications of the Federal Court Judges, the Com- 
mittee suggest that the following should be eligible for appoint- 
ment:—any barrister or advocate of fifteen years’ standing and any 

nm who has been, for not less than five years, a Ju of a 
High Court or of a State Court, the qualifications for appointment 
to which are similar to those for a High Court. 


62. The seat of the Court should be at Delhi, but power should 
be given to the Chief Justice, with the consent of the Governor- 
General, to appoint other places for the sittings of the Court as 
occasion may require. The Court must also have power to make 
Rules of Court regulating its procedure; these Rules should, after 
approval by the Governor-General, have statutory force. The 
power to ari the procedure of the Court should include a power 
to make Rules enabling the Court to sit in more than one Division, 
if necessary. The appointment of the staff of the Court should be 
(vested in the Chief Justice, acting on the advice of the Public 
Service Commission; but the number and salaries of the staff 


must, of course, be subject to the prior approval of the Governor- 
General. 


63. A strong opinion was expressed in the Committee that the 
time had come for the creation of a Supreme Court for British 
India to which an appeal should lie from all Provincial High Courts 
in substitution for a direct appeal to the Privy Council. Appeals 
from the Court would lie to the Privy Council only with the leave 
of the Court or by special leave. e creation of such a Court 
is in the natural course of evolution, and the Committee adopt the 
suggestion in principle. A difference of opinion, however, mani- 
fested itself on the method whereby such a Court should be brought 
into existence. There was a strong body of opinion amongst the 
British Indian Delegates to the effect that the Federal Court should 
be invested with this further jurisdiction, the proposal being that 
the Court should sit in two Divisions—one dealing with Federal 
matters and the other with eepeele on all other matters from the 
Provincial High Courts. Other members of the Committee and, 
generally speaking, the States representatives, dissented from this 
view, and were of the opinion that there should be a se rate 
Supreme Court for British India on the ground that the Federal 
Court would be an all-India Court, while the Supreme Court’s 
jurisdiction would be confined to British India; the mass of work 
with which it would have to cope would obscure its true functions 
as a Federal Court, and to that extent detract from its position 
and dignity as a Federal organ. It is no doubt the case that many 
more appeals would be taken to a Supreme Court situate in India 
than are at present taken to the Privy Council, and the Committee 
appreciate the force of this objection, But there would he no 
difficulty in reducing the appeals to a reasonable number by im- 
posing more stringent restrictions upon the right of appeal. The 
Committee would deprecate the imposition on the finances of 
India of the cost of two separate Courts if this can possibly be 
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avoided, and cannot disregard tlie possibility of conflicts between 
them. There is, lastly, at no time in any country a superfluity of 
the highest judicial talent, and the truer policy appears to them 
to be to concentrate rather than to dissipate judicial strength. 


64. A question of very real difficulty upon which there is a 
divergence of view, remains to be considered, viz., whether the 
Constitution Act itself should at once establish a Supreme Court or 
whether power should be given to the Federal Legislature to 
establish it either as a separate institution, or by conferring general 
appellate jurisdiction on the Federal Court as and when it may 
think proper so to do, The majority of the Committee is impressed 
with the need for proceeding cautiously in this matter, though 
recognising that the opportunity should not be lost of setiling once 
and for all the general outline of a Supreme Court scheme. The 
establishment of a Supreme Court, and the definition of its appellate 
jurisdiction are, they think, essentially matters for the Constitu- 
tion Act, and it appears to them that, in the circumstances, it may 
be advisable te take a middle course. They recommend, therefore, 
that the Constitution Act should prescribe the jurisdiction and 
functions of the Supreme Court, and that the Federal Legislature 
should be given the power to adopt these provisions of the Conatitu- 
tion Act in the future, if it should think fit to do so. The majority 
of the Committee recommends this method on several grounds, In 
the first place, the establishment of the Court would in any event 
require a large increase in the judiciary, and, in their view, it 
should be left to the Federal Legislature of the future to decide 
whether the additional expense should be incurred or not, Secondly, 
the whole subject is one which requires much expert examination, 
and it may be desirable that experience should first be gained in 
the working of the Federal Court in its more restricted jurisdiction. 
Thirdly, the functions of the Federal Court will be of such great 

importance, especially in the early days of the Federation, that, 
in the opinion of the majority, it would be unwise to run the risk 
of either overburdening it prematurely with work, or of weakening 
its position by setting up in another sphere a Court which might 
be regarded as a rival. 


A substantial minority of the Committee is strongly of the 
opinion that the establishment of a Supreme Court for British India 
is a matter of urgent necessity, and that such a Court should be set 
up by the Constitution Act itself without necessarily waiting until 
the time when the Federation comes into being. 


69. A proposal to invest the Supreme Court above descrihed with 
jurisdiction to act as a Court of Criminal Appeal for the whole of 
British India also found a certain measure of support. Tt is clear 
that, even if a right of appeal to this Court only in the graver cri- 
minal cases were given, the work of the Court, and therefore the 
number of Judges would be enormously increased. The Committee 
had not the time at their disposal to enter into a close examination 
of the question whether, in principle, «a Court of Criminal Appeal 
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for the whole of British India is desirable; and they do not feel 
themselves able to express any opinion upon the matter, though they 
recognise its great importance. For the same reason that they 
hesitate to recommend the immediate establishment by the constitu- 
tion itself of a Supreme Court for appeals in civil matters from 
the High Courts of British India, the majority is unable to 
recommend the immediate establishment of a Court of Criminal 
Appeal. This matter is one which, in their opinion, must be 
left to the future Federal Legislature to consider; and if that 
Legislature should be of opinion that such a Court is required, 
there will be no difficulty, if it should be thought desirable, in 
investing the Federal Court, or the separate Supreme Court, as the 
ease may be, with the necessary additional jurisdiction. Some 
members drew attention to the fact that a Court invested with the 
various jurisdictions which were suggested in the course of the 
Committee's discussions would have to consist of probably as 
many as twenty or thirty Judges, and in all likelihood of many 
more. 

66, The subject of the Provincial High Courts in British India 
was also touched upon in the course of the Committee's discussions, 
and they think it right to record their views on one or two pointa 
of importance connected with this subject. In the first place, the 
Committee are of opinion that High Court Judges shoal continue 
to be appointed by the Crown. Secondly, they think that the exist- 
ing law which requires certain proportions of each High Court 
Bench to be barristers or members of the Indian Civil Service should 
cease to have effect, though they would maintain the existing 
qualifications for appointment to the Bench; and they recommend 
that the office of Chief Justice should be thrown open to any Puisne 
Judge or any person qualified to be appointed a Puisne Judge. 
The practice of appointing temporary additional Judges ought, 
in the opinion of the Committee, to be discontinued. 


Signed, on behalf of the Committee, 
SANKEY. 


St. James's Palace, Londen. 
th November 7937. 
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1. The terms of reference of the sub-Committee were as follows :— 

“To examine and report upon the general principles upon which 
the financial resources and obligations of India should be apportioned 
between the Federation, the British Indian Units jointly and severally, 
and the States Units.” 

4, The following Delegates were selected to serve on the sub-Committes :— 

Lord Peel (Chairman). 

Major Elliot, M.P., 

Mr. Pethick-Lawrence, M.P., 

*Major the Hon. Oliver Stanley, M.P., 

Sir Akbar Hydari, 

Sir Mirza Ismail, 

Colonel Hakear, 

Rao Bahadur Krishnama Chari, 

*Mr. Benthall, 


* Sir Robert Hamilton, M.P., subsequently took the place of Major 
Stanley, and Sir C. E. Wood that of Mr. Benthall. 
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Sir Maneckjea Dadabhoy, 
Mr, Iyengar, 

Sir Sayed Sultan Ahmed, and 
Dr. Shafa’at Ahmed Khan. 


3. The sub-Committes met on the 28th, 29th and 30th September, and 
the Ist, 2nd, 6th, 7th, 8th and 9th October, and has authorised me to 
present this Report. 


4. Conditions of the Problem.—In considering the principles upon which 
the general financial scheme for the new Federation should ba framed, we 
are necessarily at a disadvantage because it is impossible for us, with the 
time at our disposal, to make even tentative estimates of the probable 
revenue and expenditure of the Federation and its constituent Unita, 
Any theoretical scheme for the division of resources and obligations should, 
before being embodied in the constitution, be put to the test of a careful 
examination of its probable results by some body which is fully equipped 
for the task. We accordingly recommend that, with the least possible delay 
after the conclusion of the present Session of this Conference, an Expert 
Committee should be constituted for the purpose of working out in detail 
4 financial scheme for the Federation,t+ taking as ita starting-point the 
general proposals contained in our Report. (subject, of course, to their accept- 
ance by the Federal Structure Committees and the Conference). The Expert 

mmittee must have for its guidance some general principles of the kind 
set out below; but it should be free to make alternative suggestions if, on 
closer examination of the facts, a probability is disclosed that any 
principle laid down by us would, in practice, prove unworkable, In addition 
to the Committee’s duty of framing a general scheme, there are also many 
ee points, some of which we mention below, on which its advice should 

sought, 


Such a body will necessarily be in o better position than we are to 
examine estimates of future revenue and expenditure and to take these 
into account in arriving at its recommendations. Even this Committee, 
however, will be unable to foresee the future so accurately that its judgment 
regarding immediate financial prospects can safely be made the basis of 
a rigid constitutional scheme. The difficulty is particularly acute in the 
adverse economic circumstances which now prevail, and which seem likely 
to continue for some time to come. It will therefore be necessary to aim 
at a considerable degree of elasticity in the financial framework. Whatever 
success in attaining this object can be achieved, we still consider jt im- 
portant that the Conference, when considering the question of constituent 
powers, should be specially careful to ensure that amendment of the con- 
stitution in this respect is not so hedged with difficulties as to be almost 
impracticable. Changing industrial and economic conditions, for example, 
may, at a date earlier than might now be anticipated, make it imperative 
to modify the financial scheme adopted at the outset. 


While we are thus unable to frame a Budget for the Federation or 
ita Units, it is impossible to enunciate even general principles without 
making an assumption, however rough, as to the financial obligations of 
the new governments. The provisional classification of subjects 
by the Federal Structure Committee at the last Session of the : 
involves no change of importance, from a financial point of view, in the 
functions of the Provinces (or States) and of the government at the Centre 
(whether in its ‘ Federal" or ‘Central aspect). Federation may bring 
with it certain fresh charges (¢.7., expenses of the Federal Court), or possibly, 
om the other hand, certain administrative economies; but these variations 
do not appear likely to reach such magnitude as would bring about any 
fundamental change in the relative positions of the Units and the Centre 
in regard to financial requirements. Provincial expenditure, more parti- 


+ See also paragraph 26. 
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eularly on “ nation-building’ services, may expand into fresh channels, 
whereas the range of Federal expenditure is more confined, It is essential 
however, that all the governments should exercise the strictest: economy 
and that their scale of expenditure should he reviewed and reduced 
toa minimum. But although there may be a natural and a proper tendency 
for Provincial and States’ expenditure to increase, despite economies, and 
for Federal expenditure perhaps to decrease, it is important to remember 
that the Federation will have to bear, in the main, the financial burden of 
any grave crisis, and that it is especially on the credit of the Federal 
Government that the whole financial stability of Indis—its constituent 
parts no less than the Federation—must, in the end, depend. We are 
therefore bound to point out that there is danger in assuming that in no 
cireamstances will additional burdens fall on the Federal Government. 


Bearing the above in mind, we have started from the standpoint— 

(1) that it is undesirable to disturb the existing distribution of 
resources between the various governments in India unless, as we 
have found in some cases, there are imperative reasons for making 
a change; 

(2) that, at all events to begin with, the Federation and its con- 
stituent Units are likely to require all their present resources (and, 
indeed, to need fresh sources of reventie); so that, on the whole, it is 
improbable that any considerable head of revenue could be surrendered 
initially by any of the governments without the acquisition of alter- 
native resources. 


‘With these preliminary observations we now proceed to set forth what 
we conceive are the principles to be followed. 

a. “Central” Charges.—It was generally accepted in the Federal Struc- 
ture sub-Committee at the last Session that the aim of the new constitution 
should be to eliminate, as far as possible, any ‘‘ Central "' subjects: bnt, 
so far as could be foreseen, it seemed likely that a residue of such subjects 
(notably certain civil and criminal legislation) would remain indefinitely, It 
appears probable, however, that the ideal will be more easily attained on the 
financial ‘side ‘ Central" expenditure, broadly speaking. will consist of 
‘three categories :— 

(1) Expenditure on ‘Central '’ Departments, 
(2) A share in pre-Federation obligations in respect of civil pen- 
sions. 


(3) Possibly « share of the service of the pre-Federation debt. 


(2) and (3) are, of course, items which will ultimately vanish. 

Expenditure under (1) will be simply for those few departments and 
institutions (¢.9., Archeological Department and Zoological Survey) which were 
not included at the lust Session within the category of Federal subjects. It 
may well be that an agreement could be reached to federalise these items ; 
but, in any case, the expenditure on them is relatively insignificant, In 
‘strict theory there should be included among ‘Central charges a pro- 
portion of the cost of the Federal General Administration expenditure im 
respect of such “‘ Contral ” business as “‘ Central" legislation. The amount, 
however, would probably be so trifling as to make this a needless complica- 
‘tion. 

As regards (2), the allocation of ‘‘Central" civil pension charges (not 
debited to the Provinces) between Federal and ‘‘ Central'’ is a point whieh 
should be investigated by the Expert Committee. There seems no reasor 
why the Federation should not be charged in respect of the pensions of 
officers who were previously employed on duties which, in future, will fall 
within the scope of Federal activities; but there may be a case for making 
the balance a ‘' Central" charge. 

6. Pre-Pederation Debt.—The third possible item in the ‘* Central" 
charges—a share in the ‘service of the pre-Federation debt—raises more 
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important issues than the other two. The Public Debt of India has been 
incurred through loans which have not, at the time of their issue, been 
allocated for expenditure on specific heads. It is certain that, in any case, 
from the point of view of the investor, the security must remain, as before, 
the “revenues of India ’—that is to say, the future revenues of the 
Federation and of the Provinces but not of the individual States. No 
classification of pre-Pederation debt as Federal and ‘Central’ for con- 
stitutional purposes could be contemplated of such » kind as to affect the 
position of the lender. 


The Departmental Memorandum of the Government of India has attempted 
to classify the greater part of the total Public Debt as debt covered hy 
commercial or liquid assets together with a few miscellaneous items of a 
similar character, leaving a residue of Rs. 172 crores which, it is su 2 
should be classed as ** Central’. We think that this classification may be 
misleading for the following reasons. 


The borrowings of governments are in the nature of things, not restricted 
to what is required for investment in commercial or productive undertakings, 
and it is probable that no important country, even at the time of its fullest 

rosperity, has been in a position’ to show the whole of its debt as covered 
y assets of this nature. It would be absurd to suggest that every country 
has therefore been continuously insolvent, as would be the case of a 
commercial company which showed a deficiency of assets in comparison with 
liabilities. A country's borrowing is corducted on the security of its 
credit and of its revenues, actual and potential, 

The Government of India, like most other governments, has at times 
had to increase its debt owing to revenue deficits, Such debt, legitimately 
incurred in tiding over periods of difficulty or emergency, forms a reasonable 
charge on the whole undertaking of government, even when not represented 
by specific tangible assets. On the other hand, large allocations have con- 
sistently been made from revente for the reduction of debt and for capital 
expenditure. It is doubtful whether any other country could make so favour- 
able a comparison as India between the total volume of its debt and the 
value of its productive assets. 


Even as regards the productive assets included in the Memorandum, it 
will be observed that the figure against Railways, for instance, is not an 
estimate of their actual commercial value as a going concern, but represents 
merely the capital invested. The Railway pubis A in a normal year are 
sufficient for the payment of a contribution to general revenues of over 
Rs. 5 crores, in addition to meeting the whole of the interest charges on 
the Railway debt. The capitalised value of this additional profit, 
it cannot be estimated with exactitude, might well amount to as much as 
Rs. 100 crores. 


Again the valuable assets of the Government of India are not limited 
to those which actually earn profits. The Federal Authority will presum- 
ably succeed to the whole of the buildings and public works of all kinds 
which at present are the property of the Central Government. The replace- 
ment value of these is, of course, an enormous sum, though there are no 
exact data at hand for evaluating it. Further, while such assets do not 
directly produce revenue, they represent a saving of annual expenditure. 


Moreover, although the loans and other obligations are shown as partially 
offset. by certain assets, it will be understood that loans are normally raised 
for general purposes and not earmarked for specific objects; their proceeds 
go into a general pool. The particular items of debt cannot, therefore. be 
set off against individual ts; and it would clearly be impossible to relate 
the * balance '' of Rs. 172 crores, mentioned above, to any particular loan 
or other obligation. 

Tt therefore seems to us that, if it were found, after investigation by 
the Expert Committee, that all the obligations were covered by assets, the 
whole of the pre-Federation debt should be taken over by the Federation 
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While, however, this seems to us to be the probable result of a close in- 
vestigation, we do not rule out the possibility of a finding by that Committee 
that certain proportion of the pre-Federation debt should equitably be 
classified in the first instance as ‘‘ Central"; that is to say, that its service 
Nepierrr. 4 a due proportion of sinking fund charges) should be taken to 

a “ Central" and not a Federal charge. 

The question of post-Federation debt is considered in paragraph 22 


below, 


7. Service of “ Central" Charges.—The only important existing source 
of the Government of India's revonue which ja-derival solely rare British 
India is Income-tax. The problem of how Income-tax should be treated 
is discussed more fully in paragraph 15 below; but it is clear that, whatever 
may be the amount of the “ Centr. " charges discussed in the preceding 
paragraphs, it should be deducted ag a first charge against the Income-tax 
collected solely from the British Indian Provinces, and against any other 
Sipe collected by the Federal Government but derived solely from British 


8. Allocation of Resources between the Federation and its Qonatituent 
Units.—Ilt is obvious that, if there is to be an equitable apportionment of 
burdens and smooth working of the constitutional machine, the Federal 
resources should, as far as possible, be confined to revenues derived alike 
from the inhabitants of the Provinces and of the States, and which can 
be raised either without any action on the part of the individual States or 
by an agreement with them of simple character, readily enforceable. This 

le implies, very roughly, that the Federal sources of revenue should 
e confined to “‘indirect "’ taxes. If, however, a “ direct" tax could be 
found which complied with the above conditions, it would be highly desirable 
to include this among the Federal resources, for the following reasons. 

The revenue from Customs will inevitably decline if there is an intensi- 
fication of protective policy, and the profits of indigenous companies (and 
also,. of course, the yield of the Income-tax on these profits) will presum- 
ably increase. Moreover, ‘“‘ indirect" taxes tend to impose a relatively 
heavy burden on the poorer classes, and a Federal system of purely “ in- 
direct * taxation might unduly expose the Federal Government to criticism 
on this ground. We have been informed that federations which began with 
only “indirect taxation as a Federal resource have been compelled by 
force of circumstances to levy a tax on incomes or profits of companies in 
some form or other; and that, in at least two cases (United States of America 
‘and Switzerland), a formal Amendment of the Constitution was necessary 
for this purpose. 

9. Corporation Taz.—The most obvions “ direct" Federal tax is Income- 
tax. We think that it would be desirable, if it were possible, that some 
of the Income-tax receipts in all the Units of the Federation should, in 
ease of necessity, be available as a Federal resource; but we recognise that 
this is, in general, a development which must be left to the future and 
depend on free negotiation between the Federal Government and the fede- 
rating States subsequent to federation. 


As regards the Corporation tax (now called the Super-tax on Companies), 
however, we suggest that, if the necessity of such a reinforcement of 
Federal revenues is established, this tax should be included in the list 
of Federal taxes; and we hope that the States will agree to this principle. 

If federalisation of the Corporation tax were not accepted by the States, 
it would continue to be treated as a British Indian source of revenue. 


10. Classification of Revenues.—In view of the difficulty of classifying 
taxes in general terms which permit of precise legal interpretation, and 
of the necessity, in a federation, of leaving no doubt as to where the con- 
stitutional power of imposing a certain tax lies, we think the most satis- 
factory solution would that the Federal taxes ond the Provincial taxes 
should be fully scheduled. We would suggest the following initial classi- 
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fication (apart from Income-tax, which is di i 
16 holo Ww iscussed separately in paragraph 


Federal, 


External Customs, including Export duties, 
Salt. 
Export Opium. 
_ Execises on articles on whieh Customs duties are imposed (with the 
exception of Excises on Alcohol, Narcotics* and Drugs), 
Receipts from Federal Railwa e 
other Federal commercial Seana es oe ee iscavseoow 
25 below). ; 
Profits of Federal Qurrenoy. 
Corporation tax (see paragraph 9 above). 
Contributions from Provinces (see paragraph 16 below). 
Contributions from States (see paragraph 17 below). 


Provincial, 

Land revenue. 

Excises on Alcohol, Narcotics* and Drugs. 

Stamps, with the possible exception of Commercial Stamps (see 
Paragraph 13 below), 

Forests. 

Provincial commercial undertakings. 

Succession duties, if any. 

Terminal taxes, if any (see paragraph 13 below), 


The first seven taxes in the present First Schedule to the Scheduled 
Taxes Rules, 


We think that these lists should be examined by the Expert Committee, 
not only in order to review them generally, but also to expand and parti- 
cularise them, and to include in them all sources of taxation at present 
used in British India or under contemplation. 

ll. Relations of Federal and State Tazation:—It is necessary, at this 
stage, to refer to certain forms of taxation now in force in the States, 
apart from the special cases discussed in paragraph 20, which may conflict 
with taxes assigned to the Federation, or which may be economically un- 
desirable from the point of view of the Federation as a whole. The first 
and most important of these is the internal Customs tariff which many 
States levy at their frontiers. One aim of the Federation, in our opinion, 
should be the gradual disappearance of any tax, now in force in a Btate, 
which is similar in character to a Federal tax and so may impinge on : 
rays leg At the same time we recognise that it may be impossible for 
the States in question to surrender, either immediately or in the near 
future, large sources of existing revenue, without the acquisition of fresh 
resources; nor would it seem to be in general an equitable plan 
Federation to attempt to buy up, so to speak, the existing 
States in such a matter. This would simply mean that, in the 
interests of economic unity and to facilitate trade, a tax would be 
on the Federation as a whole in order to relieve the inhabitants 
States. The abolition of these taxes must therefore be left to the 
tion of the States, to be effected in course of time as alternative 
of revenue become available. Subject to examination by the Expert 
mittee, it seems likely that one possible such source is the Termin 
referred to in paragraph 13. 


*It is open to doubt whether “ Narcotics” should, for this purpose, in- 
¢lute Tobacco. 


—_ 


g 
: 


fell 


if 


956 


_ There may be some instances, ¢.g., Corporation tax and Tobacco excise, 
in which States already levy taxes which, under the general scheme, it is 
suggested, might be federalised. Special adjustments will he necessary to 
bring these States into line with the Federation, 

12. Unspecified Taxes —Under the schenie outlined in paragraph 10 
above, the problem of “ residuary powers’ of taxation, in its ordinary 
sense, would seem to disappear; and we are left simply with the question, 
who should have the power of raising taxes hitherto uncontemplated in 
India. Tt is obvious that, in dealing with taxes of a nature which is at 
Present unforeseen, the correct solution cannot be to allocate them in 
advance vither finally to the Federation or finally to the constituent Units. 
A proper decision could only be taken when the nature of the tax was 
known. There would be great advantages in vesting the Federation with 
the right to levy such taxes, while empowering it to assign the right to 
the Tnits in particular cases, since such a process would be far easier 
than that of vesting the right in the Units and asking them, when necessary, 
to surrender it to the Federation. There are, however, constitutional ob- 
jections to the proposal that the Federation should have power to impose 
unscheduled taxes on all Units of the Federation; and many of us feel 
that it is not possible to do more than to provide that the constitutional 
right to levy any unscheduled tax should rest with the Provinces or States, 
subject to the condition that the levy of the tax does not conflict with 
the Federal scheme of taxation. 


13. Terotion—Misecellaneous.—Sir Walter Layton recommended the use 
of Terminal taxes as an additional resource for the Provinces. The Gov- 
ernment of India, on the other hand, have pointed out the difficulties which 
beset this proposal, Once again, such complicated issues are raised that 
expert scrutiny is essential. We ogree that, if such taxes were levied, 
the proceeds should go to the Provintes and the States. In any case we 
think that beth the rates and the general conditions under which such 
taxes would be imposed should be subject to the control of the Federal 
Government and Legislature. 


Transit duties, whether in the Provinces or in the federating States, 
should be specifically forbidden. 

The Provinces should be debarred from levying internal Customs, (The 
position as regards the States is examined in paragraph 1] above.) 


- There is moch to he said for federalising Commercial Stamps on the 
lines of various proposals made in the past; but we have not exammed the 
quéstion sufficiently to justify us in reaching a definite conelusion. 

lt will be understood that the powers of taxation enjoyed by Provincial 
Governments or States should be subject to the overriding consideration 
that they should not be exercised in such a manner as to conflict with 
the international obligations of the Federal Government under any Com- 
mercial Treaty or International Convention. 


No form of taxation should, we think, be levied by any Unit of the 
Federation on the property of the Federal Government. The precise form 
in which this principle should be expressed should he examined by the 
Expert Committee, 

4. Grants te Constituent M'nifs.—lIt seems important that the coansti- 
tution should, in one respect, be less rigid than the existing one, under 
which it has heen authoritatively held that there is no power to devote 
Central resources to the Provinces or Provincial resources to the Centre, 
Tt should, we think, be open to the Federal Government, with the assent 
of the Federal Legislature, not only to make grants to Provinces or States 
for specified purpoges, but also, in the event of its ultimately finding that 
Federal revenues vield an apparently permanent surplus, to he free, a8 o 
possible alternative to reduction of taxation, ta allocate the surplus pro- 
eeeds to the constituent Units of the Federation, both States and British 
Indian Provinces. Tt appears desirable that the constitution itself should 
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lay down the proportions in which funds thus available should be divided 
amen eth aia ee according to their respective revenues, or to 
population, or to some other criterion—a_ point which t t Com- 
niittee will presumably advise. rai haga cbaes: cnt 


Whatever the Automatic basis for distribution, we consider that it 
should be subject to an exception in the case of States which impose taxes 
of a character similar to Federal taxes (¢.9., internal Customs): and it 
should be open to the Federal Government to distribute to such a State 
its share of the surplus funds only if that State agreed to reduce eqyui- 
valently the tax at the abolition of which the Federation was aiming. 


The reverse process should also be possible, Any Province, with the 
assent of its Legislature, should be free to make a grant for any purpose 
to the Federal Government. 

15, Tareas on Income.—We now take up the question of the treatment 
of taxes on Income other than Corporation tax, which, we have suggested 
in paragraph 9 above, should be Federal. As stated in Paragraph 7, some- 
thing may have to be deducted from the proceeds of these taxes, in the 
first instance, on account of "Central" charges, if any. 


We are agreed that such taxes should still be collected from the whole 
of British India by one centralised administrative service. Most of us 
are also of the opinion that uniformity of rate should be maintained, since 
variations of rate may lead to unfortunate economic consequences, such as 
discrimination between industries in different Provinces. Some of us take 
the opposite view, both because of the constitutional diffeulty mentioned 
below and because of the difficulty of securing uniformity in all Units. The 
subject is clearly one to which the Expert Committee should devote much 
attention. 

In any case, we are all of the opinion that the net proceeds should, 
subject to the special provisions mentioned below, be redistributed to the 
Provinces. On any other basis it will be impossible to secure, even ulti- 
mately, a uniformity of Federal burdens as between the Provinces and the 
federating States, or to avoid a clash of conflicting interests in the Federal 
Legislature when there is a question of raising or lowering the level of taxa- 
tion. The distribution of the proceeds of Income-tax among the Provinces 
(even though there may initially be countervailing Contributions to the 
F Government, as proposed in the next paragraph) may also form 
a very convenient means of alleviating the burden of two or three of the 
Provinces which, under the present system, are universally admitted to be 
poorer than the others. With this in view, the Expert ittee should 
recommend by what criteria the proceeds of Income-tax should be allocated 
among the Provinces—whether, for example, on the basis of collection or 
origin, or according to population, or by some other method or combination 
of methods. 

Those of ws who recommend that Income-tax should be collected by 
one agency at a uniform rate to be fixed by the Federal Legislature, though 
the proceeds are distributed to the Units, recognise that we ore, of course, 
departing from the principle—to which we generally attach considerable 
importance—that the right to impose and administer a tax should be vested 
in the: authority which receives the proceeds. This seems to us inevitable; 
but the difficulty might be met, st all events partially if the Federal Finance 
Minister, before introducing any roposal to vary the Income-tax rate, 
were required to consult Provincial Finance Ministers. The procedure in 
the Federal Legislature, when dealing with an Income-tax Bill, should 
follow the procedure to be laid down for other “ Central " legislation affect- 
ing directly only British India, 

A farther point arising im connection with Income-tax, of such com- 
plicated nature that we are tinable to make o definite recommendation 
regarding it, is the possibility of empowering individual Provinces, if they 
#0 desire, to raise, or appropriate the proceeds of, a tax on agricultural 
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incomes. We suggest that this point might be referred to the Expert. 
Committee for investigation. 

16, Provincial Contributions —We have, subject to certain reservations, 
proposed the allocation to the Provinces of the proceeds of taxes on Income, 


without, 50 far, any corresponding reinforcement for the Federal Govern- 
ment. If the Ex 


meet this loss immediately (and also a loss in respect of the heads dealt 
with in paragraph 17 below), many difficulties would, of course, be removed, 
But, on the provisional basis set out in paragraph 4, we are bound to assume 
that there may be a substantial Federal deficit, due to the allocation of 
Income-tax to the Provinces. The deficit, in so far as it arises from the 
above cause, should, we suggest, be met by Contributions from the Provinces, 
to be divided between them either on the basis of their respective revenues 
or of population, or according to some other defined method. The Expe 
Committee should consider what is the most appropriate basis. This basis 
need not necessarily be the same as that on which the Income-tax proces 
are distributed. Differentiation between the two methods might used. 
a5 a means of partially adjusting the burden on Provinces which are specially 
hard hit by the existing distribution of resources between them. 

We further propose that, not merely should it be the declared object 
of the Federal Government, as its position improves, to reduce and ulti- 
mately extinguish these Contributions, but the constitution should speci- 
fically provide for their extinction by the Federal Government by annual 
stages over a definite period, say, ten or fifteen years, — 

17. States’ Contributions.—In the scheme proposed above, the Federal 
burdens will he spread over all the Units of the Federation in a precisely 
similar manner except for :— 

(a) The above-mentioned Contributions from the Provinces until 
such time as they are finally abolished ; 
(b) such “direct or indirect contributions as are, or have been, made 
a States, of a kind which have no counterpart in British 
a; 
(c) varying measures of immunity in respect of Customs and Salt. 
enjoyed by certain States, 

We now turn to consider what the States’ contributions are, or may 
be; but, at the outset, we would lay down the general principle that, 
subject to certain exceptions specified below, the direct or indirect contri- 
butions from the States referred to at (b) should be wiped out pari pasw 
with the Provincial Contributions mentioned in the preceding paragraph. 

18. Cash Contributions from States and Ceded Territories.—The direct 
or indirect contributions from the States just referred to may arise, or are 
alleged to arise, under the following heads :— 

(i) cash contributions ; 
(ii) value of ceded territories ;* and 
(iii) contributions in kind for Defence by the maintenance of State 
Forces. 

(i) Cash contributions from States (till recently known as tributes) have 
arisen in many different ways, and it has been impossible for us to examine 
the cases of individual States. Nevertheless, we think that there is, generally 
speaking, no place for contributions of a feudal nature under the new Federal 
Constitution; and only the probability of a lack of Federal resources at the 
outset prevents our recommending their immediate abolition. We definitely 
propose that they should be wiped out pari passu with the Provincial 
Contributions discussed in paragraph 16 above. Meanwhile, there seem to 
us to be certain cases in which real hardship is inflicted by the relative 








* This term does not include the leased territory of Berar. 


pert Committee unexpectedly found that Federal resources 
were such as to give a secure prospect of recurring revenues sufficient to 
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itude of the burden of the cash contributions; and we suggest that 
it might be possible, without excessive loss being thrown on the Federal Govern- 
inent, to remit at once that part of any contribution which is in excess of 
5 per cent. of the total revenues of a State. Apart from this, the circum- 
stances under which the contributions have been levied vary so much that it is 
necessary for the Expert Committee to undertake (what it has been im- 
possible for us to execute) a detailed examination of ench individual case, 
and, with the above general principles in mind, to express an opinion as 
to what would be equitable treatment for each of the States in question. 
(ii) Without the necessary statistics, we are unable to investigate in 
detail the claim of the States that, through having ceded territory, some- 
of them will be liquidating a liability in respect of Federal burdens. Here 
again we propose that the Expert Committee should examine the whole 
question, and pronounce an opinion as to the equities in each individual case, 


_ 19. State FPorces.—(iii) Any attempt to assess the financial yalue to the- 
Federation of the State Forces would raise many intricate problems into 
which it has been impossible for us to enter. Close consultation with the 
Milit Authorities and with individual States would be necessary before 
any solution of this problem could be found. The maintenance and_avail- 
ability of these Forces is at present optional for the States concerned; and 
. we think it likely that, before any credit was given to a State on account. 

of the Force which it maintains, the Federal Authorities would, at all events, 
wish to prescribe :— 

(a) That the Forces should be efficient according to a standard of 
which the Military Authorities should be the judge, and should also- 
he uired for purposes connected with the general Defence scheme 
of India; and 

(5) that these Forces should, by some permanent arrangement, be- 
made available for services to be determined by the competent Military 
Authorities. 

In any case, we regard this as a separate question which should be taken 
up between the Military and Financial Authorities of the Federal Govern- 
ment on the one hand, and the individual States on the other. We further 
think that any financial adjustment should be a matter of bargaining be- 
tween the parties concerned, and should be treated as a separate matter— 
not on the lines of (2) and (b) of paragraph 17. 


20. Maritime States and Kashmir.—These States, being on the frontiers 
of India, are in a special position as regards the question of external 
Customs duties. Here again, we feel that it is impossible to deprive States 
of revenue of which they are already in possession. One principle which 
we would lay down is that, in all cases, the Import tariff at the States’ 
Ports should be not less than that at Porta in the rest of India, The 
goats whether Maritme States should agree to the administration of 

at their Porta being taken over by the Federal Department is ob- 
viously one of great importance, but hardly comes within the sphere of 
our enquiry. 

Our general conception of the problem is that the Treaties or agreements, 
which vary widely in the different cases, must be taken as they stand, and 
that any decision as to what are the existing rights of a State, in those 
instances in which they are now in dispute, should be determined separately, 
with the least possible delay. and not by Expert Committee. We 
think, however, that the latter should investigate the position in each 
State on its ascertained existing rights, and should express an opinion as- 
to what commutation it would be worth while for the Federal Government 
to offer to the State for the extinction of any special privilege which it now 
enjoys. In doing so, the Committee might allow for any contributions of 
special value which a State may be making to the Federal resources. With 
this opinion before them, we think it should be left to the Federal Autho- 
rities, if they think fit, to negotiate with each State for the surrender of 


seating rights. The Expert Committee should also attempt to determine 
what, in absence of any such surrender, would be the amount which 
Federal revenues lost owing to the existence of the special right of the 
State; and this valuation should be taken into account by the Federal Gov- 
ernment whenever any question arose, as suggested in poet 14 above, 
of the Federation's distributing surplus revenue over Federal Units. 

21. Emergency Powers of the Federal Government.—In order to ensure 
that the Federation is not left resourceless in a grave emergency, and also 
to secure the object referred to in the next paragraph, we regard it as 
important that there should be an emergency power in the Federal Goy- 
ernment, with the approval of the Federal Legislature, to call for contribu- 
tions from all the Units of the Federation on some principle of allocation 
to be based on examination by the Expert Committee. 

22. Borrowing Powers of the Units and the Security of Post-Fedcration 
Debt.—In view of the degree of autonomy with which, we understand, it is 
likely that Provinces will be clothed, it seems to us that it will probably, be 
inappropriate, at all events as regards internal borrowing, that there should 
be any power in the Federal Government to exercise complete control over 
borrowing by a Province. There must apparently be a constitutional right 
in a Province to raise loans in India upon the security of its own revenues, 


ae it, if need be, to learn by experience that a Province with unsatis- 


finances will only be able to borrow, if at all, at extreme rates. 
We would, however, give the Federal Government a suitably restricted 
power of control over the time at which Provinces should issue their loans, 
so as to prevent any inteference with other issues, whether Federal or Pro- 
vineial. But, although this should be the constitutional position, we think 
it’ highly undesirable that, in practice, Provincial borrowings and Federal 
borrowings should be co-ordinated only to this limited extent; and we feel 
little doubt that. as hitherto, Provinces will find it desirable to obtain the 
geome part of their capital requirements through the Government at the 

ntre. 

It has been suggested that loans, both for the Federation itself and 
for the Units, should be raised by a Federal Loans Board or Council, con- 
sisting of representatives of the Federal Government and of the Governments 
of the Units and of the Reserve Bank. On the other hand, it is argued 
that an authority of this kind could not raise a loan, since it could not 
pledge the revenues of the country, though it might be useful in an 
advisory capacity when the Federal Government was dealing with appli- 
cations made by Provinces for loans. We are of opinion that these sug- 

i should be examined by the Expert Committee, which should be 
asked to make definite recommendations as to the machinery to be set up 
for arranging loans. In doing they will no doubt take into account 
the experience of Australia and pe | Bee countries. 

In order to secure that loans are raised at the cheapest rates, it is 
desirable that the security should be as wide as possible; and we therefore 
suggest that, in the interests both of the Federation and of the Units, all 
loans raised by the Federal Authority should, in the future, like those 
of the Government of India in the past, be secured not only on the revenues 
of the Federation but also on the revenues of the Provinces of British India. 
To ensure that this is not an unreality, it is necessary to have some such 
provision as is proposed in the preceding paragraph, under which there is an 
ultimate right in the Federation to call for contributions from the Units. 

There would be no objection to federating Indian States, if they so 
desired, obtaining funds from the Federal Government on conditions similar 
to those applying to the Provinces, and being eligible for representation on 
the Advisory Board, HA psifaraen that those participating were prepared speci- 
fieally to recognise this right of the Federation to call for contributions 
from ves as well as from other Units. 


We are of the opinion that there should be no power in the Tnits to 
borrow externally without the consent of the Federal Government. 


‘se 
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23. Provincial Balances.—We consider that, until a Reserve Bank has 
been established, the Federal Government should act as banker for the 
Provincial Governments on d commercial basis. On the establishment of a 
Reserve Bank, Provincial Balances should be kept with that institution. 

24. Chief Commissioners’ Provinces.—It is suggested that the revenue 
and expenditure of these areas, though shown in the accounts under sepa- 
rate heads for each area, should fall within the scope of the Federal Budget. 
Generally speaking, we think that the States have as great an interest in 
these areas as has British India; and we believe that those areas which 
are likely to be in deficit will probably be found to be so for Federal 
reasons, such as special connection with Defence, or, in the case of Delhi, 
its containing the Federal Capital. 

_ It is, of course, proposed that the North-West Frontier Province, which 
is now a Chief Commissioner's Province, should become a Governor's Pro- 
vince. There must, however, be a considerable gap between the revenue 
derived from the ordinary Provincial sources and the normal expenditure 
of the Province; and it is proposed that this should be filled by a subvention. 
We contemplate that this subvention should be found from the Federal 

, as the causes of the Provincial deficit are intimately linked with 
matters of Federal concern, viz., Defence and Foreign Policy. 

25. Commercial Departments.—Some of us are of the opinion that the 
Railways (and possibly other departments, such as Posts and Telegraphs) 
should be conducted on such a basis as to secure a more complete separation 
from Federal revenues than is at present the case, and that, after paying 
interest and meeting the charge at present incurred by the Government 
of India in respect of reduction of Railway debt, they should keep their 
own profits and should work on a basis which, in the long run, would yield 
neither profit nor loss, From our standpoint it is to be noticed that such 
a plan would involve an important change in the basis of the security for 
the existing debt; but the proposal is closely connected with that made 
at the last Session of the Conference, that a Statutory Railway Authority 
should be established. It thus raises very important constitutional issnes 
which are beyond the province of this sub-Committee and must be fully 
examined elsewhere. 

26. Proposals regarding Expert Committees.—The Expert Committee, the 
appointment of which we have recommended in par. h 4 above, will, 
in our view, have a most important réle to play. e anticipate that it 
might be difficult to commit to one small body the examination of all the 
matters in regard to which we have judged that detailed scrutiny will be 
required. 

We therefore advocate a division of the field of enquiry into two parts. 
The principal object of the first enquiry would be a general survey of the 
problem and an examination of the questions dealt with in paragraphs 5 
to 17 and 21 to 25 of our Report. The second enquiry should relate 
mainly to the States, and would require considerable historical research in 
addition to the compilation and scrutiny of statistics. Under this head it will 
be necessary to review in detail the questions dealt with in paragraphe 17 
to 20 of our Report, 


We consider that efficiency and promptitude would best be served by 
allotting these two fields of enquiry to two separate Committees, the work 
of which might perhaps be co-ordinated by a common Chairman. A pre- 
cedent for « somewhat similar device can be found in the arrangements 
mene is the work of the Franchise Committee and Functions Committee 

1918-19. 


Signed, on behalf of the sub-Committee, 
PEEL. 
St. Jumes's Palace, London, 
9th October, 1931. 
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Proceepives of THE Forry-sixTH Meerive or THE FEDERAL STRUC- 
TURE COMMITTEE HELD on Monpay, THE 16TH Novemser, 1951, 
av ll a.m. : 


Discussion on Future Procedure. 


Chairman: Your Highnesses, and Ladies and Gentlemen, this 
meeting of the Federal Structure Committee has been summoned in 
accordance with what I understand was the wish expressed by some 
of the members of the Minorities Committee. You know—it is an 
‘open secret—that for many months a Committee has been sitting in 

is country which has been endeavouring, but only endeavouring, 
to produce materials upon which both a Provincial settlement for 
India should be based and a Federal settlement of the Indian ques- 
tion should be based. That was in pursuance of the Prime Minis- 
tar’s declaration in January last, which was in these terms—I 
apologise for reading them again but they are so important that 
I desire that they should be placed on record at this meeting. The 
Prime Minister stated :— 

“The view of His Majesty’s Government is that respon- 
sibility for the government of India should be placed upon 
the Legislatures, Central and Provincial, with such provi- 
sions as may be necessary to guarantee during a period of 
transition the observance of certain obligations and to meet 
other special circumstances, and also with such guarantees 
as are required by minorities to protect their political liberties 
and rights.” 

Every word of that declaration stands to-day. As far as I am 
concerned, that is the object for which I am working, for which I 
have worked, and for which I] intend to continue to work. 

During the last nine months we have gone into a very large 
number of questions. . . . You have expressed your views 
although you have not come to a final determination on all points, 
with regard to what the Legislature should be. You have expressed 
your views, although you have not come to a final determination on 
some points, as to Federal Finance, and you have expressed your 
views with r to a Federal Court. You have come this great 
distance, you have expressed poe views upon that, and for those of 
us who will have the task of putting your views or the eventual 
decisions taken by His Majesty's Government into a Bill of Parlia- 
ment, those views will be of the greatest possible assistance. 


; Now, there are certain subjects on which we have not had your 
views at all. We have not had your views upon what is to be done 
in relation to Defence and External Relations. They are both 
problems of the first magnitude and of the first importance. We 
have not had your views in this Committee upon Commercial Dis- 
crimination, and that again is a problem of great magnitude and of 
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the first importance. Finally, we have not had your views with 
‘regard to Finance. 


I propose first of all to take the question of Defence and External 
Relations. I then propose to take Commercial Discrimination, and 
I hope, after that, to deal, in your wisdom—I think you will be 
wise in so dealing with it—very briefly and very generally with 
‘the question of Finance. That will not take us very ong, and after 
‘we have done that, bearing in mind what you have said, the Prime 

inister, who has specially come to this meeting, will be able, with 
‘the benefit of your views, which he will have heard, to make the 
‘declaration which will wind up the Plenary Session. 


That is how the matter stands. Let me say one final thing. 
Nobody need be committed to anything. All we want is an indi- 
~cation of view, and therefore the matter I am going to put before 
‘you now is this—that we should this morning have a discussion 
upon the Defence and External Relations. en that discussion 
is over, I should like to take the question of Commercial Discrimi- 
mation, and when that finally is over I should like you to indicate 
Jone views very, very generally on Finance, so that the Prime 

inister may have the opportunity of seeing and considering your 
‘views and when he has seen and considered them, to make the final 
-Statement to you at the Plenary Session. 


+ s » * - - 


Mr. Ramsay MacDonald: As I said on Friday at the meeting 
of the Minorities Committee, the Government is very anxious that 
these subjects should be passed under review by this Committee as 
the other subjects have been passed. It is really not anything that 
the Government has done that seems to bring this Committee to an 
end. It is very much against the desire of the Government that 
that should be so. Our friends here have told us—and I think very 
reasonably—that it is impossible for them to stay for an indefinite 

riod. But it does fill me with very disturbed feelings that the 

onference should disperse without a survey of this question. I 
understand that there has been some reluctance on the part of the 
Committee as a united whole to discuss some of these matters, not 
-on their own merits at all, but on account of certain things, like a 
‘communal settlement, being still unknown. I would like the mem- 
bers of this Committee not to allow that to keep them from dis- 
cussing the full programme that the Government Se put before the 
‘Committee. They can make their position perfectly clear, I think, 
that all they do now is with reserve; that until this other matter is 
settled they must take part in discussions with that reserve in their 
‘minds. I think that would them sufficiently, if I might 
presume to 24 that opinion, but it would enable the Conference 
to do its work before it goes. I want to make it perfectly clear that 
at is the Government's desire—their very strong desire—that ycur 
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opinion should be expressed on these subjects in just the same way 
as you have expressed your opinions on other subjects that have 
been discussed hare. I need not say anything more, but repeat 
“me we shall be very disappointed indeed if these subjects are not. 


Mr. Jinnah: I have no hesitation in saying here that the 
Muhammadans are as ready as anyone round this table or anyone 
in India to further the constitutional advance of India, which we 
wish as strongly as anyone else. That is not the question that is. 
troubling us. i am much obliged to the Prime Minister for putting 
the point he has put in the way in which he put it. My difficulty, 
and the difficulty of the four of us here who happen to be on this 
Committee, is this, that all through this Conference we have had 
collective responsibility on the part of our Delegation. I said from 
the start, of course, that we should bear in mind not only what the 
Prime Minister has said, and what you have said, and what is. 
uppermost in the minds of many of our colleagues here. We do not 
wish to create any difficulties which we can possibly help, but I 
beg you to allow us to go back to our Delegation and consult them. 
I think we may—let us hope we may—then be able to meet you 
and help you in the discussion of the four subjects that you have: 
already mentioned. 


(The Committee adjourned at 11-35 a.m. and resumed at 2-15 p.m.); 


Mr. Jinnah: My Lord Chancellor, I am authorised on behalf 
of the Muslim Delegation to state that under the circumstances 
mentioned by you and explained to us we are willing that the- 
discussion on the four matters that were mentioned by you may be- 
proceeded with; but we wish to make it clear that we reserve to 
ourselves, and we think that it is an essential and vital condition, 
that until and unless the Muslim demands and the safeguards are 
incorporated in the constitution it will not be acceptable to us. 


Sir Muhammad Shafi: Lord Chancellor, with your permission, 
I desire to add a few words to what has just been said by my friend 
Mr. Jinnah. At the very first Plenary Session of this Conference on. 
the se sexonaies last, speaking on behalf of the Muslim Delega-- 
tion, I said :— 


** Now that we have met in order to try to find that 
solution, it is my business as spokesman to-day of my com- 
munity, of the Muslim group, to tell you what we, the 
representatives of the Muslim community in this Conference, 
think. Our position is very simple; to repeat what I said in 
the Viceregal Lodge at Delhi in November, 1924, we want 
our coun en in India to rise to that stature to which 
other people have risen in their own countries. We want 
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Tndia to attain Dominion Status as an equal partner in the 
British Commonwealth of Nations.” 


And I added :— 


“ At the same time it is perfectly natural for the seventy- 
one millions of His Majesty’s Mussulman subjects to insist 
upon this, that in the constitutional and administrative evolu- 
tion of India they must have their legitimate share both in 
the Provincial and in the Central Government.” 


This was our position at the very commencement of this Conference ; 
this is our position to-day; and, therefore, while we have no objec- 
tion whatever to the discussion of the four subjects named by you, 
Sir, we still insist that, whatever the constitution which may ulti- 
mately be framed for India, Muslim interests, the interests of the 
eighty millions of His Majesty’s subjects, must be safeguarded ; 
those safeguards must be included in the constitution. 


* > o ° . nd 


Chairman: I should like to express my personal thanks to the 
two individuals who have just spoken, Mr. Jinnah and Sir Muham- 
mad Shafi. It is a very great help to me personally in drawing up 
the future constitution to have your sanction to go on with these, 
and I desire to express to you my thanks. Forgive me for sayi 
so quite bluntly; rf I may, I would also like to say that I think 
you have shown a very great example to this Committee and the 
whole Conference in the very reasonable attitude you have adopted 
this oon. If am sure it is an attitude which not only ought 
to be followed, but will be followed, by everyone. You have both 
expressed that desire and I know it to be perfectly sincere because 
IT have had the honour of conversations with you rsonally. Your 
‘desire is to do the best you can in the present ifficulty ; but you 
are ene to protect your own interest and you would be foolish 
not to do so. 


You have referred—I took down the words—to your legitimate 
claims, and soon. As far as I am concerned you are preaching to 
the converted. I am going to see, as far as one individual can, that 
everybody is properly protected and that the a. claims of 
everybody are placed upon record. As far as I am concerned, if 
you will allow me to say it again, no document will leave my hands 
until I am satisfied that not only you but all of you are properly 
protected. 


Forgive me for saying it in, but I think you have shown a 
‘most cnnctliatiey spirit. I ats it is a spirit whick will be fol- 
lowed. It is an example to everybody else, because all of us have 
the same thing in view, the ultimate success and prosperity of India. 
Let me thank both you gentlemen for what you have said. 


Dr. Ambedkar: Before the discussion begins, I should like to 
make the position of the Depressed Classes clear. I am only going 
to say a word, but what I want to say is that the position of the 
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Depressed Classes has been made clear all along; I do not think 
any member of this Committee is unaware of the fact that I have 

along said that, although we are willing to consider the question. 
of the establishment of responsible government for India, we will 
not consent to the establishment of such government unless the- 
De Classes of India, who number about sixty millions of 
people, are protected in a proper manner. 

The protection which the Depressed Classes want we have laid 
down in the yarious memoranda we have circulated to the Con- 
ference, and I should like to make it clear, and I think there is far 
sadn necessity for making it clear now, in view of certain deve- 

ments regarding the minorities Eos a that I for one, although 
I do not wish to raise any difficulty with regard to the discussion 
of the subjects which Your Lordship has placed before us, will not 
be a party to any constitution unless the claims of the Depressed 
Classes are satisfied and unless they are incorporated in the consti- 
tution. I am not prepared to take the promise or the word or the: 
will of any individual or set of individuals that the Depressed 
lasses will be protected hereafter. 


The claims of the Depressed Classes is that they must have poli- 
tical i ar aan and those safeguards must be put into the consti- 
tution form part of it. ith that proviso—which, as I say, 
is a fundamental one—we are prepared to discuss these subjects. 


Sardar Ujjal Singh: Lord Chancellor, I have not adopted the 
attitude of obstruction in this Committee, not because I am not. 
keen about the protection of the interests of my community, but. 
because I thought that we should go on with the work of this Com- 
mittee uninterruptedly, in the hope that we should later on come 
to an agreement on this most ‘difficult problem; and even if we 
could not come to any agreement, I thought the Government would 
have to decide this question, and the Government will take into- 
consideration the just claims of every community. 


In that spirit we have been discussing the problem of Provincial’ 
autonomy, and in that — I believe, we discussed this very 
nein of the responsibility at the Centre on the last occasion in 

is very Committee. Can anyone imagine that we can introduce 
and work Provincial autonomy without a proper solution of the 
communal question? As a matter of fact, t feel that when there 
is complete Provincial autonomy and law and order are transferred 
to a responsible Minister, the minorities in the Provinces take a 
tremendous risk, and their interests require all the more to be 
protected. But, as I say, I have heed: dististing these questions 
in the hope that we would come to some agreement, and that there 
will be some solution of this problem whereby the interests of niy 
community will be fully protected. But I must point out that if 
the interests of the Sikh community are not fully protected they 
will not accept any constitution. , 

| Mr. Gavin Jones: I have been asked to say that our community 
stands in the same position in this respect as the other minorities. 
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Defence. 


Sir Tey Bahadur Sapru: Perhaps Your Lordship will allow me 
to begin my speech anh ya expression of our thanks, very genuine 
and sincere, to the Prime Minister, to Your Lordship, and to the 
other members of the British Delegation, who have helped us in a 
most material degree this morning in clearing the air. 


May I also venture to convey across the table to Sir Muhammad 
Shafi and Mr. Jinnah our sense of appreciation of the way in which 
they have responded to the satiated desire that we should go on 
with the discussion of these vital questions, upon which hangs the 
future not merely of Hindu India, but of India as a whole, whose 
good we all have at heart. 


If Your Lordship will permit me on this occasion, which I take 
to be the turning point in the history of this Conference, to make 
a confession of my political faith, I will say that I have a strong 
and unshaken belief that no constitution that you may devise or 
that we may devise has any chance of success in India unless the 

ition of the minorities is completely and adequately saf ed. 

ith the desire of the minorities—and in that expression I would 
particularly include the Depressed Classes—to seek the protection of 
their interests, I have completely associated myself, and I see 
absolutely no reason why there should be on the of men who 
hold my views and convictions any weakening in that respect. 


Frankly, I think that we owe it to ourselves, if our nationalism 
is not merely a figure of , but a genuine deep-rooted senti- 
ment, that we should tell the minorities and the Depressed Classes 
that our future is bound up with their future, that we cannot 
advance at all without carrying them with us, and it is in that 
spirit, that in spite of the many happenings during the last few 
weeks which have given rise to a sense of despondency, I should like 
to approach our future task. 


We are grateful, My Lord, to Mr. Wedgwood Benn for remina- 
ing us this morning of the terms on which this Round Table Con- 
férence was called. The policy of His Majesty’s Government was— 
and we have been repeatedly assured continues to be—that the 
method of approach to the solution of these big problems should 
be one of negotiation across this table, negotiation not only between 
one séction of Indian opinion and another section of Indian opinion, 
but betweeg all sections of Indian opinion on the one side and 
British opinion on the other side. If the task was one of imposing 
a constitution on India, not as we conceived it should be, but as 

ou, the British Cabinet or British Parliament, conceived it should 
i I think your task would be, from your point of view, infinitely 
easier; but the real difficulty arises when we have got to reco:ile 
conflicting views, when we have got to find a way out of conflicting 
convictions equally strongly held on all sides; and I do hope that 
we shall not deviate in any degree or measure from the part which 
was prescribed for us last year, and which we all desire to pursue. 


Since the commencement of this Session of the Round Table 
Conference we have been considering some momentous questions. 
Let us not overlook or underestimate the importance of the questions 
which we have already considered and with d to which we have 
arrived more or less at some conclusions. As Your Lordship knows, 
we have discussed the question of the composition of the Federal 

islature, and I venture to submit—I hope I am not putting it 
too high—that a very considerable measure of agreement has been 
arrived at so far as the composition of the Legislature is concerned. 
It is perfectly true that there remain some loose ends to tie up, 
but I venture to think that the outstanding points with regard to 
the composition of the Legislature, the outstanding issues between 
the Indian States on the one side and British India on the other 
side, are not of such a character that we can honestly say that we 
do not foresee an amicable settlement in regard to those three or 
four questions. I therefore claim that so far as that part of the 
work is concerned it has been eminently successful. Similarly I 
can claim that we have arrived at a considerable measure of success 
in dealing with the questions of Federal Finance, the Federal Court 
and the Supreme Court of British India. Our work hitherto done 
would have remained incomplete if we had dispersed without dis- 
cussing, without coming to an agreement upon, the vital question, 
the pivotal question I would say, of responsibility at the Centre, or 
without discussing those safeguards in which we are all interested. 


Your Lordship will remember that last year, when we tried to 
sketch out the general outlines of the constitution, we attached 
considerable importance, in the course of our discussions to these 
three questions which you prescribed for us this morning. The 
eset of the discriminatory legislation was one in which the 

uropeans were vitally interested. We arrived at a tentative con- 
clusion in regard to that matter last year which more or less satisfied 
the parties concerned, and I see absolutely no reason why, if the 
task is approached to-day in the proper spirit, we should not arrive 
at final conclusions in regard to that matter this year which would 
satisfy all the parties concerned. The next question in which we 
were interested last year, and which continues to occupy the same 
important position, is the question of financial safeguards. I will 
not go into that question now; perhaps I shall have an opportunity 
of speaking on it when that question is taken up by Your Lordship; 
but I will address myself to the last question of great importance, 
and that is the question of self-defence, which is immediately the 
issue before us. . ° 


Mr. Sastri: ‘* Self-defence ’’ ? 

Sir Tej Bahadur Sapru: I mean the Army. 

Mr. Sastri: National defence. 

Sir Tej Bahadur Sapru: That is a legal expression—self-defence. 


My Lord, so far as the question of the Army is concerned I 
Sordid like to present it in this way. At the acon moment the 
true constitutional position with regard to the Army, as it appears 
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to me, is that the Army is maintained by the Crown in India. 
Excepting for the fact that you find in the existing constitution 
rovisions with to the appointment of the Commander-in- 
hief, or rather with regard to his position in the Executive Coun- 
cil, and also provisions laying down that the Civil and Military 
Government of India rests in the Governor-General subject to the 
control of the Secretary of State, there are no special provisions to 
be found with regard to the Army in the Government of India Act. 
Therefore I venture to think that the true view to take is that the 
Army is maintained by the Crown in the exercise of its prerogative 
in India, but the money required for the upkeep of that Army is 
found by the Indian Legislature out of the general taxes. ow, 
so far as that is concerned I will invite your Lordship’s attention 
to a very important section of the Government of India Act. 
Chairman: Is Section 65 (2) the one with regard to the Army 
being in that position ? 
= tg Tej Bahadur Sapru: I am just going to refer to that, My 


Chairman: Thank you. 


Sir Tej Bahadur Sapru: The Section which deals with this 
matter is Section 67A, and I will invite your Lordship’s attention 
to that. Section 67A (3) says: — 


‘** The proposals of the Governor-General in Council for 
the appropriation of revenue or moneys relating to the fol- 
lowing heads of expenditure shall not be submitted to the 
vote of the Legislative Assembly, nor shall they be open to 
discussion by either Chamber at the time when the annual 
statement is under consideration, unless the Governor-General 
otherwise directs.”’ 


Then if you go on in the same clause you will find that amongst the 
protected subjects is ‘‘ defence.’’ 

Chairman: Yes, that is (v) (c). 

Sir Tej Bahadur Sapru: Yes, My Lord. Now further Your 
Lordship will be pleased to see that so far as the discussion of the 
subject relating to the Army is concerned, Clause (3) of Section 67A 

rovides that that shall not be open to discussion also without the 
or-General’s direction. I will read that again, My Lord : — 
*“ nor shall they be open to discussion by either Chamber 


at the time when the annual statement is under considera- 
tion, unless the Governor-General otherwise directs.”’ 


Chairman: Will you help me with this, Sir Tej, merely as a 
matter of detail? Has there ever been an occasion when the Gover- 
nor-General did direct? 

Sir T'ej Bahadur Sapru: I was just going to come to that, My 
Lord. The interpretation of this Section has given rise to a great 
deal of difficulty in the Legislative Dakshina of the Government 
of India and , I believe, at this end. In point of fact, so far 
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as I know—and I should like to refer the matter to Sir Muhammad 
Shafi, who succeeded me in that portfiolio—I am not aware that any 
articular order was passed by the Governor-General at that time 
throwing it open for discussion, any more than that the Governor- 
(ieneral ever prevented the discussion of it. I refer the point also 
to Lord Reading. In actual practice the matter does come up for 
discussion in the Indian Terlgtars at the time when the supply is 
demanded. 
_ Lord Reading: I can speak only for the time when I was there. 
There was always an order that discussions should be allowed. 


Mr. Iyengar: Every year a notification is published that the 

nor-General has permitted discussion of the subject. 

Lord Reading: Every year. 

Str Tej Bahadur Saprw: I stand corrected. The position is, 
therefore, that without the permission of the Governor-General 
matters relating to the Army cannot even be discussed in the Legis- 
lature, and certainly, as the Statute itself shows, they are outside 
the vote of the Legislature. 


Now, during the last ten years or s0 there are three landmarks 
which can be pointed out in rd to the Army in India. First of 
all, as I wil + remind Lord Reading, he appointed a Committee 
which was presided over by that very distinguished soldier, Lord 
Rawlinson, who was at that time ithe Commander-in-Chief, and on 
that Committee both my friend Sir Muhammad Shafi and I had 
the honour of serving as members. 

Sir Muhammad Shaft: And Sir Denys Bray. 

Sir Tej Bahadur Sapru; And probably there are some members 
of this Round Table Conference who appeared as witnesses before 
that Committee. That Committee submitted a Report which until 
last year at any rate never saw the light of day. 


That Committee was followed by another Committee, a secret 
Committee of which the outside world knew nothing until last year. 
I am referring to the Committee presided over by General Shea. 
After that we had another Committee presided over by General 
Skeen, and that Committee submitted a Report which in Indian 
poh rlance is now known as the Skeen Committee's Report. 

frend, Mr. Jinnah, was a member of that Committee, and ] 
believe there were one or two other members of this Round Table 
Conference who served on that Committee. 


Sir Muhammad Shaft: And the Shea Committee Report was 
never placed before the Skeen Committee. 

Sir Tej Bahadur Sapru: As Sir Muhammad Shafi says, that 
Report was never plac before the Skeen Committee, a fact which 
was elicited last year during the sitting of this Round Table Con- 
ference. 


Now, while all this was going on, a scheme was evolved which 
is generally known as the Eight Units Scheme; that is to say, eight 
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units were reserved for the experiment of Indianisation so far as 
the officers attached to them were concerned. I freely confess that 
T did not believe in the merits of that Eight Units Scheme, even at 
the time when the Government of India were in’ correspondence 
with the Secretary of State about it; and, with all apologies to 
those who believe or who have believed in that scheme, I confess 
that ten years’ experience does not enable me to alter my position 
or my view with regard to that scheme. 

Now, as Your Lordship knows very well, right up to the year 
1919, or 1920, there was not a single Indian officer who had the 
privilege and honour of holding a Ring's Commission in the Army. 


Tt is true that during the last ten years a number of Indians 
have been taken into the higher ranks of the Army, men who have 
received education at Sandhuret or have otherwise qualified them- 
selves for that position. Without pledging myself to accuracy, I 
believe the number of such men in the Indian Army does not exceed 
about seventy-one at the present moment. 


We have, therefore, all along felt that unless and unt] some 
definite steps were taken, some definite olicy of a continuous 
character adopted which aimed at a speedy Indianisation of the 
Army, it would be impossible for us to say that in the matter of 
defence we were as self-contained as are some of the Dominions in 
the British Commonwealth of Nations. The whole problem, there- 
fore, is how best we can secure that end, how soon we can reach that 
stage. 

I realise that the Army is a very delicate machinery, and I 
realise the danger of laying upon it inexperienced hands or trying 
experiments with it. No one is more conscious of the danger in- 
volved in so doing than I am. At the same time, it would he idle 
to pretend that there was not a feeling present in our minds that 
80 far as the Indianisation of the Army is concerned, the process 
has ee been so continuous nor so speedy as we should have liked 
it to be, 

Therefore, the immediate’ problem before us is, if We are going 
to get responsible Government at the Centre, what we are to do 
with the Army. Is it to come within the purview of the Federal 
Government or is it to remain outside its purview? Your Lordshi 
will remember that last year in the course of discussions I ventured 
to point out that according to the scheme we were then considering, 
the Army and the External Relations would be federal subjects 
from the very start, though as a matter of agreement and arrange- 
ment during the period of transition they would bé outside the 
control of popular legislation, and that observation of mine made 
last year was agreed to by Your Lordship. 

Well, there are two possible views which can be taken with 
regard to the Army. One view which is put forward by what I 
may call the more advanced section of Indian politicians, is that 
the Indian Army would he a subject from the very start within the 
eontrol and within the purview of the Indian Legislature, that 
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there should be an Indian Member of the Army, who should be. 
from the commencement of the new constitution responsible to the 
Indian Legislature. The exponents of this view would perhaps be 
prepared to accept certain limitations on the power of the Legisla- 
ture in relation to this Member. 

The other view is that during the period of transition you may 
have an Indian Member—indeed, you must have an Indian Member 
—who shall acquire inside knowledge and experience of the Army 
administration, who shall cultivate a direct knowledge of the pro- 
blems connected with the organisation of the Army, but who shall, 
under the Statute, continue responsible to the Crown—that is to 
say, to the Governor-General. This Army Member will be a 
member of the general Cabinet; he will take part in all the pro- 
ceedings of the Cabinet, put forward his schemes before the Cabinet, 
invite discussion on those schemes on questions of policy affecting 
the Army, and similarly take part in the discussions relating to 
subjects outside his own jurisdiction, but so far as his ultimate 
he ieee is concerned, that will be te the Governor-General 
and not to the Indian Legislature. That was the view that I put 
forward last year. It was open to the objection that the position 
of the Army Member, such as I contemplated it to be, would be an 
anomalous one. The fact that it would be an anomalous one is, to 
my mind, not an effective answer to the argument that I advanced. 
Frankly, when you have got to provide for a period of transition— 
and it all depends on whether you want a period of transition or not 
—you must be prepared to put up with a certain amount of anomaly. 
You cannot have your constitution perfectly logical during the 
period of transition. These were the views that I formulated last 
year, and I do stand by those views now. 

Coming to the other alternative, which I attributed to the more 
advanced school, I ventured to express my opinion, most humbly 
but very clearly, that you cannot make the Army Member partly 
responsible to the Governor-General and partly responsible to the 
Legislature. There is no such thing as divided responsibility in a 
matter of that character. In other words, if I may sum up the 
position, it really comes to this. I am suggesting a scheme of 
limited responsibility of the Governor-General. Those who differ 
from me suggest a limited responsibility of the Minister in charge 
of the Army. The question, thane is which of the two schemes 
shall be accepted and what are the contents of that scheme. I 
would put 1t im this way. I would have an Indian Army Member 
in charge of the Army portfolio. 5 

So far as the technical side of the Army is concerned, so far as 
questions relating to discipline and drill and mobilisation are con- 
cerned, they will be matters within the jurisdiction of a Commander- 
in-Chief who shall be sprouted by the Crown and who, for many 
years to come, is bound to be a British officer of high rank. Possibly 
m order to give your Army Member a fair chance you might asso- 
ciate with him an advisory council ; but these are questions of detail, 
and I will leave them aside. 
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This Army Member will be responsible to the Governor-General, 
but he cannot be responsible to the Governor-General, and indeed 
he cannot discharge his responsibility to the Governor-General, 
unless and until we make some adequate provision for supply. And 
I do suggest that it should not ba lever the possibility of states- 
maunship to come to an arrangement with regard to that matter. 
My concrete suggestion, therefore, is that you must arrive at a 
basic figure which may be necessary for the expenditure of the 
Army for the next five, six or seven years. That basic firure may 
be arrived at by mutual discussion among members of a committee 
which you may appoint now, and when that has been arrived at, 
let that be the basis of a contract between the Governor-General 
and the future Government of India. Indeed, I see that it will 
probably be necessary for you to make some special provision to get 
over the difficulty of the first year of the new constitution, and I 
therefore suggest that before that new constitution comes into force 
power should be given to the Governor-General now to enter into 
that contract, and that the new Government should inherit that as 
a part of the constitution. Let that basic figure be revised from 
time to time by a committee consisting of members of the future 
Federal Government and the representatives of the Crown, and let 
there be a provision that the firures arrived at from time to time 
shall form the basis of contract. 

Now, I do not think that even from a strictly constitutional 

oint of view it could be said that such an arrangement would be 
inconsistent with the dignity or powers of a responsible Legislature, 
because it is open to a responsible islature to come to an 
arrangement by agreement with the Governor-General for the 
protection and safety of India. 

Chairman: Would you kindly help me with regard to this? I 
am quite following, and with very great interest, what you are 
saying, and I have no doubt you are coming to this, I quite follow 
what you say with regard to this basic figure for the next five, six 
or seven years. But would you mind just dealing with one matter 
which I hope will not arise and might not arise? What about a 
sudden emergency ? 

Sir Tej Bahadur Sapru: I am going to deal with that presentlv, 
My Lord. 

Chairman: Thank you. 

Sir Tej Bahadur Sapru: This arrangement that I have just now 
put before Your Lordship and before my colleagues only relates to 
normal expenditure. 

Chairman: Yes, that is right. 

Sir Tej Bahadur Sapru: But we must be prepared to provide for 
unforeseen contingencies, 

Chairman: Yes, for emergencies. 


Sir Tey Bahadur Sapru: For emergencies. During this very 
period when this contractual system may be in force, aise may 
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-uppear on the Indian frontier, trouble may arise for which no provi- 
-sion has been made in the Budget, and I do suggest that we must 
4zive special power to the Governor-General to meet these emer- 
gencies during the period of the transition. We ought not to hesi- 
‘tate in piving that power to the Governor-General because, fortu- 
nately for us, these emergencies do not arise on every day of our 
dife in India. 

(Chairman: No. 

Sir Tej Bahadur Sapru: Life otherwise would be intolerable. 
Now, it will be noticed that all this arrangement that T have sug- 
gested is strictly limited to the period of transition. How long 
that period of transition will be, what steps we shall take to curtai 
that period of transition, is a different question. Much will depend 
upon what steps we take to bring into existence the proper organ- 
isation or the proper educational institutions for the training of our 
officers in every branch of service. 

Chairman: Would you forgive me for again interrupting you, 
so that I may get itin my mind? You are speaking of these clouds. 
Of course I quite understand what you,mean; a cloud no bigger 
than a man’s hand, as we know, may develop into a storm, 

Sir Tej Bahadur Sapru: Yes. 

Chairman: And then I quite agree with you that the Governor- 
General’s powers on an emergency arise. I suppose it would be for 
him to judge when the emergency does arise? 

Sir Te] Bahadur Sapru: Of course. 

Chairman: Yes, thank you. 

Sir Tej Bahadur Sapru: Under the system that I am contem- 

lating, although constitutionally the power will rest with the 
Goa thes hammers, yet I imagine that no Governor-General will 
entirely depend upon constitutional powers and ignore the advice of 
those who will be associated with him. 

Well, My Lord, that is the provision that I would make for the 
financial security of the Army. There are, however, other equally 
vital questions connected with the Army, and some of those | 
propose to take up now. 

Mr. Joshi: Does Sir Te] Bahadur Sapru think that no part at 
all of the Army Budget would be votable? Does he propose that 
the control of the Viceroy should be exercised by means of tio power 
of certification of the grants, or that there should be no voting 
at all? | 

Sir Tej Bahadur Sapru: I will deal with that, if you will kindly 
bear with me. 

Tam coming now to some of the other points. As Your Lordship 
knows, the opinion is held very strongly in certain quarters—I do 
not justify that opinion any more than T attack it; I am only statin, 
a fact—that the size of the Indian Army is such as to require carefu 
consideration. In other words, it is held that the Indian Army, as 
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at is at present, is much too large for the needs of the country, and 
»that there is room for its reduction. sini 


Now, I express no opinion on that question one way or the other 
at the present moment, and I certainly do think that we shall be 
better able to deal with a question of this character when the new 
constitution has been established, when the new Army Member has 
been installed in his position, when he has received proper advice 
and has had access to information and knowl which is denied 
‘to every one of us who are outside the charmed circle of the Govern- 
ment. I should give the Army Member of the future some time to 
-evolve a policy of his own in regard to the size of the Army, then 
to diseuss the matter with the Governor-General, then to cultivate 
the opinion of the Legislature in his own favour and to cultivate 
the opinion of the country, and then as a responsible Minister—that 
is to say, as a Minister responsible to the Crown—he should raise 
‘the question with His Majesty's Government here. 


That is the plan that I would propose to follow. If I were to 
raise the question of the size of the Army at present, and if I were 
to put forward the argument that in my opinion one hundred and 
“seventy thousand men are not necessary for the Indian Army, but 
that only one hundred and fifty thousand men are needed, and if 
I were asked why one hundred and fifty thousand and why not one 
hundred and forty thousand, frankly I should not be able to justify 


my position; I have not the necessary knowledge, the necessary 
fate and the necessary information abont those matters. 


The position will be quite different, however, when the question 
‘is handled by a responsible Minister who has had access to all that 
information which is denied now to the outside world, and who will 
be prepared to come, with the position belonging to him, and say, 
““*T am ready to take the responsibility for the Army, and I am 
ready to assure you that the Indian Legislature is prepared to take 
the responsibility for the Army.’’ You cannot then ignore his 
advice and his demands in the same manner in which you may 
possibly ignore our advice in this matter now. 


I would also like to dispose of another question connected with 
the size of the Indian Army, namely, that relating to the British 
troops in India. There has been a demand for some time past by 
Indian opinion that there should be a policy of progressive reduction 
-of British troops in India on economic and financial grounds. That 
‘question was also considered, so far as I recollect, by the Rawlinson 
mmittee. T would say that it is not enough for the Government 
of India to tell us that during the last ten or twelve years they have 
reduced the British troops hy ten thousand or fifteen thousand. 
“What I would say is that there must be a continuous policy, subject, 
no doubt, to over-riding considerations of genera ety. The 
policy must be one of a continuous character. It must be steadily 
pursued, and it must not be varied from year to year, unless, of 
course, as I have said, over-riding considerations come in. 
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It is perfectly true that during the last two or three months the 
Finance Member of the Government of India has announced & 
reduction of military expenditure of four crores of rupees. Well, 
he would not be an ex whether on the military or other side 
of life, who did not claim that in to matters within his 

ialised sphere he alone was right and everybody else was wrong. 
I do not, therefore, blame the military experts if they hold and’ 
strongly hold that the reduction of military expenditure has arrived 
at a point beyond which it would be dangerous to go. Personall 
speaking, I am not satisfied with regard to that. I certainly think 
that there is considerable room for reduction, and whether you like 
it or not, the size of the Army must be determined by the capacity 
of the people to pay. Indian finances are, at the present moment, 
in a bad condition. You have raised such heavy taxation during 
the last six months, not with the willing consent of the people, but 
in spite of their protests, that you dare not go on with this system 
for a very long time without giving Indian opinion an effective 
voice in the matter of taxation, and without effecting economies of 
a substantial character. By seeking to protect India with an Army 
of a size entailing such heavy expenditure, you may endanger the 
very object you have in view. Therefore, I do say that this ques- 
tion will have to be tackled very seriously, but I also say that for 
laymen like myself, and, if I may add, laymen like Mr. Gandhi 
and Pandit Malaviya who will presumably speak on this question, 
it would be extremely Gane UR to express themselves dogmatically 
at the present moment. I have enough patience to let the question 
rest for a year or two, and be raised by a Minister responsible to 
the Crown, whose advice neither His Majesty’s Government nor the 
very cautious India Office dare ignore. Therefore I do say that it 
must be distinctly understood that we want an Indian Member of 
the Army, who, though responsible to the Crown, will be competent 
to raise these questions with you whenever he may feel himself 
equal to doing so, after studying all such material as may be laid 
eats, Ss and after receiving such expert advice as may be 
available. 


There are just one or two matters of a less difficult character 
with which I will deal now, and then I will pass on to the question 
of Indianisation. One of the things that I should like to be laid 
down definitely beyond all dispute now is that the ranks of the 
Indian Army shall be open to all classes of people in India. My 
Lord, I will ask you to compare your policy of recruitment now 
with the policy of recruitment which obtained in India in the days 
of the East India Company. At that time there was no bar against 
anyone. This division of the population of India into martial and 
- non-martial is an arbitrary division which has arisen owing to the 
political exigencies in the last fifty or sixty years, and I see no 
reason why any man of any caste or of any religion should be 
debarred from entering the Army provided he satisfies the necessary 
conditions required for an army career. I would place no ban or 
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members of the Depressed Classes; indeed, I ask you to o the 
ranks of the Army to the Depressed Classes. 4 th, 


Passing to the next point, what I will say is this—that at the 
present moment it is open to you to remove the Indian troops and 
also the British troops from India to any part of the British Empire 
without ever referring the matter to the Indian Legislature. All 
that the Statute requires is that if the Indian finances, the Indian 
revenues, are made responsible for expenditure incurred outside 
India, then the sanction of Parliament will be obtained, but there 
is nothing to prevent you from sending our troops to Mesopotamia, 
Palestine or any other part of the world where Empire exigencies 
require this to be done, and, indeed, this was done during the war, 
but of course that was a different situation; Imperial needs at that 
time were of a supreme character, and I am not drawing any 
analogies from that, but I do suggest that in future the law must 
be made absolutely clear that so far as the Indian section of the 
indian Army is concerned, although the responsibility during the 
period of transition for the Army may remain with the Governor- _ 
General, the Indian Army shall not be sent outside India without 
the consent of the Indian Government or the Indian Legislature. 
I say nothing with regard to the British section of the Indian Army, 
because that stands on a separate footing altogether, that is ulti- 
mately responsible to the British Parliament here, and, indeed, the 
British Parliament cannot divest itself of its responsibility so far 
as the British section of the Army is concerned. 


I shall then pass on to the last question connected with the 
Army with which I propose to deal, and that is with regard to 
military schools, colleges, and institutions. The sub-Committee of 
this Conference which was appointed last year went into this ques- 
tion and indicated its general policy in the Report associated with 
the name of Mr. Thomas. In accordance with that recommendation 
a Committee was appointed in India, I believe in March last, and 
that Committee has submitted a Report. Let me tell you frankly 
that Indian opinion is not satisfied with the Chetwode Report. We 
think that the rate of “the prescribed by that Report does not 
meet the requirements of the country, and we feel that it does not 
reflect the spirit of the recommendations of the Thomas Committee 
held last year here, and, therefore, I do say that the Statute must 
lay an obligation on the Governor-General which will be di 
through this Army Member that he shall maintain certain military 
institutions for the training for the higher ranks of the Army of 
Tndian officers. Whether you will make the pat so far as these 
institutions are concerned open to the vote of the Legislature or 
whether you will keep this part of the Budget also out of the 
purview of the Legislature is a question on which I admit there 
can be two opinions, and so far as I am concerned [ will express no 
opinion until I have heard the opinion of my colleagues in regard 
to this matter. | 
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Now, My Lord, I will just remind the Committee of the recom—- 
mendations of the Committee appointed last year here. The three 
important recommendations were as follows :— 

** That immediate steps be taken to increase substantially 
the rate of Indianisation in the Indian Army to make 11 
commensurate with the main object in view, having re rd 
to all relevant considerations, such as the maintenance of the 
requisite standard of efficiency. (Mr. Jinnah dissented, and. 
desired a clear indication of the pace of Indianisation.) “ 

Chairman: This is page 62 of our Report. 

Sir Tej Bahadur Sapru: Now, before I pass to the second recom- 
mendation, I personally hold that the pace of Indianisation may be- 
slow in the beginning, but as time goes on it will increase very 
substantially. It will much depend upon the amount of interest: 
that we take in developing our military institutions and upon the- 
policy of Indianisation that will be evolved by the Indian Member 
of the Army and that may be supported by the Governor-General. 
I am quite aware that according to the Rawlinson Committee the: 
period prescribed was, I believe, thirty years or twenty-eight years. 
Well, nearly nine years have since expired, and nothing has been 
done really of a substantial character so far as that recommendation: 
was concerned. 5 ing for myself, I should not like to commit 
myself to any period, twenty-five years or twenty-eight years or 
twenty years, because I know and I feel that, when once the proper 
organisation has been brought into existence, the rate of progress. 
Sil be wwhathex we like it or not, whether the British people like 
it or not—much more quick than we imagine it to be. It is for 
that reason that I am not going to commit myself to any particular 
period. Of course, it would be wrong to infer that I suggest that 
the rate of progress may be fifty years or sixty years or seventy 
years. My answer to that is very simple; Indian sentiment will be 
the surest safeguard against such delay, intentional or uninten- 
tional. But I do not want to bind myself down to any period of 
twenty-five years or twenty-eight years at this particular moment. 

Now, My Lord, the second recommendation of that Committee: 
Was ?— 

“That in order to give effect to (a) a Training College in- 
Tndia be established at the earliest possible moment, in order 
to train candidates for commissions in all arms of the Indian 
defence services. This College would also train prospective: 
officers of the Indian State Forces. Indian Cadets should, 
however, continue to be eligible for admission as at present 
to Sandhurst, Woolwich, and Cranwell,’’ 

Now, My Lord, I support that. There is only one observation which 
T would venture to make with regard to this. Indian opinion with 
regard to the establishment of such a College and to the training of 
Indian officers is extremely sensitive. . 

We do not wish the matter to be left to the passing whims of 
successive Commanders-in-Chief. One Commander-in-Chief may be 
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& progressive may who believes that India can be made self-sufficient- 
in the matter of. defence, another Commander-in-Chief may be an 
extremely conservative and cautious man. I want the Indian Legis- 
lature, therefore, to have an effective voice in 8 matter of bsecncetl 
training and the upkeep of these colleges and institutions for ihe 
training of Indian tics. 

I pass now to the third matter, namely, that in order to avoid 
delay the Government of India be instructed to set up a committee 
of experts, both British and Indian, including representatives of 
the Indian States, to work out the details of the establishment of 
such a college. I have just said that such a committee has been 
appointed and has met and submitted a Report, and that Report 
has not satisfied any section of Indian opinion, as far as I know. 


These, My Lord, were the recommendations with regard to the 
training of Officers. Further, that Report also referred to the fact 
that Indian opinion attached great importance to the reduction of 
the number of British troops im India to the lowest possible figure, 
and recommended that the question should form the subject of early 
expert investigation. I have already referred to this matter, but 
I wish to point out that the early expert investigation suggested 
in this paragraph has yet to come about. 

At the present moment these are all the matters relating to the 
Army which I intended to take up, and I shall now pass to the next 
question, which relates to External Affairs. 

Mr. Joshi: May I point out that I asked Sir Te] Bahadur Sapru 
a question ? 

Sir Tej Bahadur Sapru: I have already answered that. I say 
it is open to discussion whether the Budget relating to the military 
forces and so on should be open to vote or not. Beyond that I am 
not prepared to go. 

Chairman: Sir Te] Bahadur Sapru has been of very great 
assistance to us, if he will allow me to say so, as he always is. Do- 

ou think we might relieve you, Sir Taj, by asking Pandit Madan 
ohan Malaviya to go on with the subject of the Army, and then 
come back to External Affairs? 


Sir Tej Bakadur Sapru: That will suit me better. What I 
would say, therefore, is that while on the one hand it may seem 
to some of my countrymen that my scheme is rather a cautious one, 
on the other hand I feel very strongly that, having regard to the- 
delicacy of the Army machinery, and having regard to the fact 
that we cannot afford to play with that machinery, if my humble- 
suggestions are taken into consideration I think we shall lay the 
surest foundations upon which we can build up the entire super- 
structure of the defence of India within, probably, a shorter period’ 
than some of us imagine. 

Dr. Ambedkar: I should like to know what view Sir Tej Baha- 
dur Supra has regarding the relationship which should subsist 
between the Army Member and the Commander-in-Chief. Would 
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the Commander-in-Chief be merely the head of the department 
under the control and supervision of the Minister or Member or 
would you give him certain powers with which the Army Member 
would not have the right to interfere? 


Sir Tej Bahadur Sapru: I am not prepared to go into details, 
but as I conceive the position of the y Member he will deal 
with general questions of policy, financial and otherwise, but he 
‘will have no power to deal with technical or administrative matters 
relating to the Army and, if he is wise, even if he has such power 
he will not exercise it. I have no personal knowledge of the matter, 
but I appeal to my British colleagues here to say what exactly the 

ition in a, hse is with regard to the Army. The Secretary of 
Btate for War probably no sicher to interfere with the internal 
discipline of the Army but deals with big questions of policy. I 
cannot forget one period of your Army history, the period of the 
Duke of Cambridge. 


Pandit M. M. Malaviya: Lord Chancellor, I am sure we all feel 
very grateful to Sir Tej Bahadur Sapru for the very lucid and able 
0S in which he has opened the important subject of National 

ence. 


I agree with Sir Tej to al extent in what he has said. But 

there are some vital points on which I disagree. I think we are ail 
that with the establishment of responsible self-government, 

the most important responsibility which devolves upon us Indians 
is for national defence. I do not think there can be two opinions 
on this subject. During the discussions held last year it was stated 
by the sub-Committee which was appointed to deal with this ques- 
tion that it must be recognised that the nsibility for the defence 
of India must hereafter rest upon the shoulders of Indians. If that 
is so, then I ask—and I am sure everyone will agree—that Indians 
be given a fair chance to discharge that responsibility. That 
“a geen demands that they should build up a national Army 
_and maintain it in efficiency. That demands that they should offer 
all the assistance, financial and otherwise, which the Army as it 
exists may need. To enable them to discharge that responsibility 
and also to preserve peace and order in the country, and therefore 
to ensure progress, it is essential that they must have full control 
-of the Army. Unless the full control of the Army is vested in the 
future Legislature, I submit that the responsibility of building u 
-a responsible government in the country will not have been start 
under fair conditions from the beginning. If there is an idea that 
the National Government has no ari over the Army, the situa- 
tion will be regarded as anomalous. It cannot inspire the same 
confidence in the Government as would be inspired if it were known 
that the Government was a full Government, having all the respon- 
sibilities and powers which every civilized Government Met 
submit, therefore, than on this vital question the Committee should 
make its mind quite clear that in order to help Indians to disch 
the responsibility that is to rest upon them, it is essential that the 





control of the Army should be passed on to them from the 
nning. 


If that is agreed, I should say that I agree with Sir Tej Bahadur 
Sapru that one of the important things to do is to appoint an 
Indian as the Army Member. The appointment of an Indian 
Member of the Army was advocated by me before the Rawlinson 
Committee in 1921, and I am glad that it has found such strong 
support from Sir Tej Bahadur aS and other members who spoke 
last year. But while I am agreed as to the necessity of the appoint- 
ment of an Indian Army Member as the first step to enable en 
to organise national defence, I do not agree with Sir Tej Bahadur 
that this Member should be responsible to the Governor-General. 
[ submit that he should be responsible to the Legislature as other 
Ministers in a National Government will be. But it may be said 
that there is a difficulty in the way, and that that difficulty arises 
from the presence of British troops in India. The Committee is 
aware that the Army in India consists of two parts. One is the 
Indian Army proper, which consisted in 1928 of 158,143 Indian 
soldiers and 4/333. Indian officers with the Viceroy’s commission, 
6,998 officers with the King’s commission, and British soldiers to 
the number of 61,537. I think it will be generally agreed without 
much difficulty that the Indian Member should have charge of the 
Indian Army, the Army which consists of Indian soldiers and 
which is officered largely by British officers and partly by Indians; 
but there is a difficulty felt, I understand from conversations which 
I have had with some of our British friends here, rding the 
transfer of the control of British troops to the Indian Member. It 
is said that British troops will not take their orders from an Indian 
Member. I have been very sorry to hear this. I thought that our 
British fellow-subjects desired that India should remain within the 
British Commonwealth of Nations and that they had i 
that it was essential for that purpose that we should be put on a 
footing of equality with them in all matters, that we should be 
equal partners, and if we are equal partners and equal fellow- 
subjects then I submit it must follow that whether an Indian 
happens to be the officer who gives the word of command or whether 
a Britisher happens to be the officer who gives the word of command, 
the command must be obeyed by everyone as a matter of duty; but 
if this is not acceptable to our friends of the British Delegation, 
then I submit that a very great difficulty will arise in building u 
the national Army for national defence. In this connection i 
would also say that the question should be looked at in the light of 
the fact that the presence of British troops is not desired by British 
statesmen to be a permanent feature of the new organisation in 
India, that everybody agrees that the British troops are to stay 
there for a limited period only. If that is so, there is greater 
reason why it would not be insisted upon that the British troops 
should not ordinarily be under the control of the Indian Member. 


I wish to make it clear that when I speak of the control of tha 
Army by an Indian Member I mean the same kind of control as is 


sexercised by such a Member under every civilised government. 
I do not anes ine that there should be any interference with drill, 
discipline, field operations or the equipment of the Army, and so 
on; all those matters of a technical chaeactae will be within the 

ial province of the Commander-in-Chief, advised, as Sir Te 

apru has suggested, by an advisory council, which I think woul 

‘be a very desirable thing. But all matters of a non-technical 
character should be within the jurisdiction of the Army Member. 
He should also have the power to require the Commander-in-Chief, 
-or the Officer Commanding to move the troops from one part of the 
country to another wherever there may be a D yperice Pai it. There 
may be a difficulty in the minds of some of our friends that the 
Indian Member may not some time send out the troops where they 
may he needed. To meet such an emergency in a case of that 
character, I am willing that we should provide in the constitution 
that on a proved danger from outside or a proved breakdown of the 
machinery of government the Governor-General may, if he thinks 
it necessary for preventing external aggression or internal com- 
motion, suspend the constitution to the extent necessary, and him- 
self take charge of the Army. A provision like that will enable 
any emergency to be met, and with that provision I do not see 
why there should be any objection taken to the exercise by an 
Indian Army Member of the powers which such Members exercise 
in this country and in other countries, 

Chairman: Will you kindly help me there? I have taken a 
short note of what you have said, not in your good language but 
to remind myself :— 

“‘on a proved danger, whether external or internal, the 
Governor-General to take charge.” 

Pandit M. M. Malaviya: Yes, to suspend the constitution to 
‘the extent necessary and to take charge. 

Chairman: Yes, that follows, and take charge of the Army. It 
is “‘on a proved danger,” and I. sup the Governor-General 
would be the person who would decide whether that danger existed. 

Pandit M. M. Malaviya: Yes, but he will discuss the matter 
with his Ministers. *i “ 

Chairman: Yes, unless he is a very foolish man. 

Pandit M. M. Malaviya: He will also record his reasons. 
‘Those will be the safeguards against any hasty exercise of his 
power. 

Chairman: “‘ He will record his reasons.’’ What in—some 
newspaper ? 

Pandit M. M. Malaviya: No My Lord, I do not think that a 
Governor-General records his reasons in newspapers. 


Chairman: I was wondering where he should record it—in 
some book ? 

Pandit M. M. Malaviya: Record it amo the State 
on some paper which would become a State raf Rae! 
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‘Chairman: Not necessarily for publication to the Press? 

Pandit M. M. Malaviya: No. 

Chairman: I am much obliged. 

Pandit M. M. Malaviya: Unless he should think it necessary. 
‘There may be an occasion when to justify his action he may wish 
it to be known why he had taken that extraordinary step. 

Now, My Lord, that is one matter on which I regret to say I 
differ from my friend Sir Tej Bahadur Sapru; but I think it is a 
matter on which an agreement should still be possible, because I 
wish to provide for what I think he also wants to provide for, viz., 
that in case of a difficulty the difficulty should be met by the exer- 
cise by the Governor-General of his emergency powers. 

Then, My Lord, there are other duties which will devolve upon 
the Indian Army Member, and the most important of these is the 
duty of building up the national Army. The Indian Army is, as 
I have said, one hundred and fifty-eight thousand strong, and the 
capacity of our soldiers has been proved. 

Chairman: Did you say that was the 1928 figure? 

Pandit M. M, Malaviya: Yes, 1928. 

Chairman: I have got the last one, which is one hundred and 
sixty thousand. 

Pandit M. M. Malawiya: Thank you. When I come to the 
question of expenditure I shall remind the Committee, in support 
of what Sir Tej Bahadur Sapru has said, of the need for 
in military expenditure. The question of the continuance of B 
troops in India apes to be examined from two points of view. 
Firstly, the need of them in the country, owing to the apprehension 
-of danger from outside or inside ; secondly, the question of economy. 

Chairman: I hope you will touch on these two points, because 
T am very anxious to follow you on these points, if you will kindly 


in the course of your remarks address yourself to two ha eae 
Arm 


“se 


I would like you to tell us, firstly, whether you consider 

as at present constituted too large; I should like your opinion; ind, 

sony: whether you think it is being run too expensively. They 

are two different questions rather. 
Pandit M. M. Malaviya: My Lord, I consider that the Army 


as it is.constituted to-day, is too large—much than the needs 
of the country and the capacity of the people to bear the expendi- 
ture justify. 


Chairman: We will come to the capacity in a moment. What 
do you say ought to be the size of the Army in India? Have you 
come to any conclusion? 

Pandit M. M. Malaviya: I should not myself venture an opi- 
Be oie Tay Ba kete ere ee ae e 
what Sir Te} Bahadur Sapru has said, with a little variation—that 
we should appoint a Committee consisting of military experts and 
Indian public men to go into this question of what the size of the 
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Army should be, and report on it, and that the future Government 
of India should act upon its recommendation. I am willing that 
such a Committee may be appointed even now, and that the recom- 
mendation of the Committee, accepted by representatives of this 
Conference and His Majesty’s Government, may become part of 
our agreement on which the new constitution is to be based. I 
do not venture to suggest what particular reduction should be made 
because it is not for a layman like me to express that opinion. 


Chairman: No, quite right. 


Pandit M. M. Malaviya: But I do submit that the Army is 
greater in numbers than it should be. 


Chairman: Then are you contemplating a fixed number or a 
fluctuating number? 


Pandit M. M. Malaviya: I contemplate a fixed number of the 
standing Army; but I propose that we should do what other civi- 
lised Governments have done: add to that standing Army a 
national Army. Japan started with a small national Army. It 
has had a very large militia. India needs a militia. India can- 
not go on paying for a standing Army to the extent that it does 
at present. Therefore, my proposal is that there should be a small 
compact standing Army of the size to be determined in accordance 
with the opinions of military experts and public men, and that 
there should also be a militia which should be quite large in number 
and which should be available in an emergency. In that way the 
training of the people for national defence will be expedited, and 
there will also be a great deal of economy in expenditure. 


Chairman: What period do you contemplate for a militiaman 
to serve? 


Pandit M. M. Malaviya: Ordinarily I should think a period of 
three years, from eighteen to twenty-one, should be sufficient, with 
refresher courses in subsequent years. But here again I should 
not be dogmatic. These are matters on which, as I have said, I 
should like the future Government of India to depend upon the 
advice of military experts and public men sitting together in con- 
sultation and conference. I have mentioned this because I believe 
it is a system which has to be introduced, which has much to com- 
mend it, both because it will build up the spirit of national defence 
among the people, and also lead to a considerable amount of 
economy. 


Chena: What do you contemplate as the size of the militia 
y! 

Pandit M. M. Malaviya: That depends. That again is a 
matter on which any dogmatic expression of opinion would not 
perhaps be wise. 

Chairman: It would be a volunta i Wha 
contemplate would be the cost of it? Gee ba ration 
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Pandit M. M. Malaviya: The cost has to be worked out. I 
«cannot give you the exact figure, but, whatever that cost may be, 
it will be worth it, because on the whole a militia like that will 
cost but a fraction of the expense of a standing Army, and the 
larger the militia is the greater will be the chance of reducing the 
total expenditure on the Army. 


Chairman: Just one final question. The recruiting for that 
‘will be from all over India? 


. 

Pandit M. M. Malaviya: The recruiting for that will be from 
-all over India, and the recruits should come from all classes of the 
people. I understand you have in this country a system of picking 
out boys at school for a military career and giving them military 
education in the schools, and then sending them to a central insti- 
tution to train them for officers’ duties. That would be the sort 
of system I have in mind; but we must examine various systems 
to see which will suit the needs of India best. 


Now, My Lord, this part of the duty of the Indian Army Mem- 
‘ber will be not less important than his duty of presenting the 
military Budget, and so on. So far as that part of the work is 
concerned, if Indians are to receive instruction in all arms, 
who can be trusted more satisfactorily to see that they receive such 
education than Indians themselves? An Indian Member 
responsible to the Legislature, obtaining supplies from the Legis- 
lature and carrying out the resolutions of the Legislature in re- 
gard to the instruction of Indians in all arms, will be just the 
‘person needed to build up a national Army. 


We have heard the history of the many Committees which have 
‘been appointed. The story isa sad one. Ever since 1858 when the 
Indian Army was reorganised we have been complaining very 
‘strongly of the expenditure on the Army, The Government of 
India themselves have made repeated protests. I do not think there 
is any subject on which the protests of the Government of India 
“were stronger or more numerous than on the question of military 
expenditure, but their protests have been in vain. Just to show 
the strength of feeling of the Government of India, perhaps I 
may give a sample of the protests which they have made and which 
have not been heeded by the War Office and His Majesty’s Govern- 
ment here. The despatch from which I will quote is typical of 
many other despatches which have been sent by the Government 
of India. On the 8th February, 1878, the Government of India 
wrote to the Government here that “ placed as it was under the 
serious responsibility of so administering the affairs of the greatest 
dependency of the British Crown that while British acne is 
strongly guarded the means of securing that end shall not unduly 
weigh on the people of the country, it was constrained to represent 
‘to. Her Majesty’s Government that the burden thrown upon India 
on account of the British troops is excessive, and beyond what an 
impartial judgment would assign in considering the relative mate- 


rial wealth of the two countries and the mutual obligations which. 
subsist between them. ... All that we can do is to appeal to the 
British Government for an impartial view of the relative financial 
capacity of the two countries to bear the charges that arise from the 
maintenance of the Army of Great Britain and for a generous 
consideration of the share assigned by the wealthiest nation in the 
world to a dependency so comparatively poor and so little advanced 
as India.” 
Chairman; That was the year before the second Afghan War? 


Pandit M. M. Malaviya: Tt was 1878. After the second Afghan 
War, the Government appointed an Army Commission, which also 
recommended a reduction in expenditure. It reported, so far as 
I remember, about 1880, 


CY alana Was that just before or just after Lord Ripon took 
office P 

Pandit M. M. Malaviya: I think it was just before. Lord 
Kipon’s tenure was from 1880 to 1884, During all these many 
years since we have been complaining of the expenditure of the 

my being excessive and begond the capacity of our people to 
bear. The Hague Conference laid it down) that no country should 
spend more than twenty per cent. of its revenues on Army expendi- 
ture. In India forty-five per cent. of the revenues is being so 
spent. There has been a reduction recently in view of the great 
financial stringency, but that is a trifle. We have been urging 
“a much larger reduction. 


There are two ways in which this expenditure can be reduced. 
One is by reducing the British troops and gradually removing them 
altogether from India! It having been recognised that in future 
Indians themselves must bear the responsibility of defending India, 
British troops will have to be removed. But the question of re- 
moval has to be looked at from two points of view. One is the 
immediate removal of a portion of the troops and the other is the 
progressive removal of the rest in course of time. At present, of 
the sixty thousand troops, about thirty thousand are held for what 
are called internal security purposes. That costs a very large sum 
of money to the country, and it has been urged more than once 
that the number of British troops for internal security has been 
unduly increased and they should be removed. : 

Chairman: Removed, or reduced ? 

_Pandit M. M. Malaviya: The portion of the British troops 
which is spoken of as the internal security troons should be re- 
Moved, 1.¢., brought hack to Eneland. That will bring a laree 
¥ ths Baiat Comte ‘ee of the mee pe If that cannot he, 
tthe Expe ommuitt Ave suggested should 
should. not be removed in such a la ef pA AR cat nn! 


; - Tre number at oe, honle 
expect that Committee to .indicate how th once, wre should 


xpect that ( é ev may be removed ir 
Progressive numbers in the course of years, y 
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That will be one important source of reduction in military ex- 
enditure. We had been urging reduction for many years, ever 
since the Congress came into existence, but our prayers have not 
been heeded. Now, however, there is the opportunity, when the 
(Government find themselves compelled owing to financial reasons 
to reduce that expenditure, and they cannot do better than to take 
up the question of a substantial immediate reduction of aca 4 
span dias by the removal of a portion of the British troops whic 
-are in India. 


The second aspect of the duties of the Military Member, as I 
-have submitted, will be to look after the Indian portion of the 
Army; the third, to organise the National Militia, and the fourth, 
to establish and maintain institutions for military instruction in 
‘all arms in the country. 


Chairman: Is your only cure for the expenditure in the Army a 
removal of a block of the troops, or do you also say that it could be 
brought about by economising in other directions? 


Pandit M. M. Malawiya: I am not ina position, not possessing 
the technical knowledge of the details, to say in what directions 
and to what extent other reductions should take place. But J 
believe, along with a large body of my countrymen, that the ex- 
penditure on the Army is very excessive, and can be reduced in 
many directions. Some of it is clearly unjust. Look at the charges 
for capitation. I do not know what language to use in speaking of 
it. But, you see, it is regarded by us as a clear injustice, a thing 
which cannot be justified for half a moment, and yet this has gone 
on for ever so long, and so with regard to many other charges which 
India has had to bear. Among our Indian public men, no one has 
“studied this question and spoken and written on it more than my 
esteemed friend Sir Dinshaw Eduljee Vacha, and he has shown in 
how many instances the Army expenditure has been put upon India 
without any justification, and I submit that all those questions re- 
‘quire examination. The capitation charges are only one item: there 
are many other charges which require examination. T cannot say 
here in what definite directions the reductions should be expected. 
It is for that reason that I have suggested the appointment of a 
Committee consisting of military experts and our public men who 
‘should go into the question and make recommendations as to what 
should be done, 


I was speaking on the question of the instruction of Indians in 
military matters. It is a sad story to tell that Indians have not 
heen admitted to the military institutions in this country for the 
Tast several decades, more than ‘half a century, and it is only re- 
cently that some of them have obtained King’s commissions, Your 
Lordship and the Committee will know that for neatly forty-five 
years the Congress has heen urging that Indians should he admitted 
to the higher ranks of the Army by being given the training that 
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is needed for them, but all that prayer went unheeded. It was. 
only after the war that Lord Hardinge recommended that King’s 
commissions should be thrown open to Indians to a limited extent, 
and a few commissions have been so thrown open. Since then, as. 
Sir Tej Bahadur Sapru has reminded the Committee, several 
Committees have been appointed. There was Lord Rawlinson’s 
Committee. I appeared before them. I had the honour of putting 
the case for the reduction of Indian Army expenditure before them, 
and also the case for an Indian Member and for the introduction 
of military schools and colleges, but nothing came out of it except 
that the Army was reduced by seven thousand troops, so far as I 
remember, in the year that followed, or shortly after that. That 
was, I think, in the year 1921, but perhaps Sir Muhammad Shafi 
and Sir Te] Bahadur Sapru will remember better than I do. 


Sir Tej Bahadur Sapru: Yes, it was 1921. 


Pandit M. M. Malaviya: And the British troops were reduced 
by about seven thousand or so in the year that followed, or about that 
time, but there it stopped. I urged the creation of a military 
‘college, of an Indian Sandhurst. I even offered to raise money 
to establish that college if the Government were not able to find 
the money required; but the Commander-in-Chief and Sir Malcolm 
Hailey told me that they would find the money. The money was 
found and an institution was established in Dehra Dun, and the 
name of His Royal Highness the Prince of Wales was associated 
with it; but that is merely a school preparing boys for going up for 
a military career; it is not an Indian Sandhurst. ve rs 


Then came the Skeen Committee, of which my friend 
Mr. Jinnah was a member, and we know the sad end of the recom- 
mendations of that Committee. 


So, My Lord, we have felt that to place the responsibility of 
training Indians in all arms upon our British fellow-subjects is 
not the correct thing. We must relieve them of that responsibi- 
lity and take that responsibility upon ourselves. Therefore I 
submit that the Indian Member of the Army if he is appointed 
shall have this very important duty to perform, that in accordance 
with the wishes and recommendations of the Legislature he will 
be responsible for. the establishment and maintenance of military 
institutions for training in all arms. That is a very vital need of 
the situation. When England decided that responsible govern- 
ment was to be established in India, there could be no doubt that 
the period during which that government would ‘he established in 
its full form could only be « limited one. That decision meant that 
England is going to withdraw British troops from India. That 
decision means, as has been stated by the sub-Committee, that the 
Tesponsibility for national defence must hereafter rest upon 
Indians. We Indians must prepare ourselves and we should be 
allowed to prepare ourselves in a fair way for discharging that 
responsibility. T feel, and many with me feel, that we cannot 
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discharge that responsibility, you will not give us a fair trial, it 
you will not let us have an Indian Member in charge of the Army. 


And there is another reason why we want it. For the next 
twenty years or twenty-five years or phi daa years, durings 
which time British troops may continue part y in India, or during 
the time which will be necessary to Indianise the Army by the 
creation of Indian officers, whatever the period may be, if you do 
not allow the Indian Member to be responsible to the Indian Legis- 
lature and to discharge the duties to which I have referred, he will 
not have gained experience in the subject. Others working with 
him in the Legislature will not have gained any experience in the 
subject; and in order that our people should begin to acquire that 
experience of dealing with Army affairs and matters which is essen- 
tial, I submit it is Just and proper and necessary that the Indian 
Member of the Council should be responsible to the Legislature. 


T have said, My Lord, that I should start institutions all over 
the eed to train our young men for the Army, and that recruit- 
ment should be open to all classes. I think it was a great wrong 
which was done when the recruitment was limited to certain classes 
of people in the country, No doubt those who have had the best 
opportunity to serve as soldiers have distinguished themselves as 
soldiers, and we are proud of the fact; but I believe, along with 
many of my countrymen—I may say the educated community 
generally—that every man whom God has created with the qualities 
of man is competent to bear arms and to defend his country—to 
defend his hearth and home and his country. What is needed is 
that he should be given the education that is necessary to enable 
him to do it in the best way possible, 


In the fifties of the last century the Japanese were in a very 
poor condition. It was thought by some that two Europeans or 
Americans might drive five hundred of them. The freedom of their 
country was in danger. They faced the difficulties and awoke to 
the necessity of the situation. They had their revolution and 
restoration in 1868. One of the first acts which they performed 
was the creation of an Army. They began to instruct young men 
in patriotiam in all their schools and they introduced military 
instruction. Between 1882 and 1895, in that short period, they 
had so trained their Army that they defeated China in the war ia 
1895. They had so trained themselves further that in 1905 the 
defeated Russia; and since then all great powers have welcomed 
Japan as a great power and as a friend. India wants the oppor- 
tunity to do likewise and I submit that the misgivings which are 
entertained by my Hritish friends about our capacity to be able 
to build up our Army should be viewed in the light both of the 
past history of India and of the achievements of our people in 
Tecent times. As far as past history is concerned. our soldiers have 
given evidence of their great soldierly qualities. I do not know 
that T should detain the Committee at any length on this question : 
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but merely in the hope that the doubts of my British friends may 
possibly be somewhat removed, I should like to read to the Com- 
mittee here what one of your own distinguished writers has said. 

“On this preliminary point of quality “wrote Mr. 8. 5. 
Thorburn, late of the E.C.S., in the Quarterly Review of July, 
1896— 


I think the preponderance of expert opinion favours the 
belief that Sikhs, Pathans, Gurkhas, and after them the best 
classes of Hindu Jats, Rajputs, and Punjabi Muszalmans, 
are as good fighting men as any in the world. Only a few 
months ago Sir Ian Hamilton, in the scrap book on the first 
part of the Russo-Japanese War, recorded, ‘ Every thinking 
soldier who has served in our recent Indian eampaigns is 
aware that for such operations a good Sikh, Pathan or 
Gurkha battalion is more renerally serviceable than a British 
battalion.’ In the next page he wrote, ‘ There is material’ 
in the North of India and in Nepal sufficient and fit, under 
good leadership, to shake the artificial society of Europe to- 
its foundations,’ : 


Now, I do not want our soldiers to shake the artificial society 
of Europe to its foundations. I feel that I shall have done my duty 
if I can shake the disbelief and suspicion and misgiving that oceu- 
pies the minds of my British fellow-members with regard to our: 
capacity to defend ourselves. 


Let me quote one more instance, In a book, Colonel! 
Merewether’s “ Indian Corps in France’, Lord Curzon said in 
nis introduction :-— 

The book describes the manner in which the force, and 
the drafts and reinforcements by which it was followed, com- 
ported themselves in the fearful struggle of 1914 and 1915. 
that the Indian Expeditionary Force arrived in the nick of 
time, that it helped to save both the cause of the Allies and 
of civilisation, after the sanguinary tumult of the opening 
weeks of the War, has been openly acknowledged by the. 
highest in the land from the Sovereign downwards. T recall 
that it was emphatically stated to me by Lord French him- 
self. The nature and value of that service can never be. 
forgotten,” 


But the memory of man ig short, and I am sorry to think, My 
Lord, that the capacity the Indian soldiers displayed on the battle- 
fields of Flanders, France and elsewhere; which they displayed on 
many battlefields, is forgotten when we are discussing the capacity 
of et i to-officer their own Army and be able to defend their 
own, : 


Chairman: Thank you very much, Pandit Malaviya. You will 
allow me to say that we have not forgotten the valour of your 
Indian trodps, and I will: not readily forget your speech. I will! 
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not say I agree with every word of it; you would not expect me- 
to do so the first time, but I am profoundly thankful you did not 
go back to India with that speech locked up in your breast, and I 
am grateful to you for what you have said. 

(The Committee adjourned at 4-10 p.m.) 


Procetpincs oy THE Forry-sEVENTH MEETING or THE FepERAL 
ucture ComMMITTEE, HELD ON TuEspay, THE 171TH Novem- 
BER, 1931, ar 11 a.m. 


Defence (concluded). 


Pandit M. M. Malaviya: My Lord Chancellor, I do not wish 
to take up much more of the time of the Committee, but only to- 
draw attention to one fact. I fear that it is not realised how 
strong Indian public opinion is on the question of the transfer of 
the control of the Army to the new Legislature of India. I submit 
that the Government here should not ignore that public opinion. 
ft will make a great difference to the people in India whether the - 
Army Member is in charge of the Army or is not. It will make a 

it difference to them whether he is responsible to the Governor 

eral or to the Legislature. I have suggested how, even if the - 
Indian Member is responsible to the Legislature, the Governor 
General should have the power under my proposal to deal with the - 
eases of emergency which may arise. He may suspend the consti- 
tution, in the language of the law, and may take charge of the 
Army for the time being. I submit that that provision regarding 
the necessary emergency power to deal with the British troops ulti- 
mately gives all the assurances that may be desired to meet such 
situations as may arise. That provision I very strongly urge upon 
the Committee, namely, that it should recommend that the future 
Indian Army Member should be responsible to the Legislature. 
My Lord Chancellor, I wish to say nothing more. 


Diwan Bahadur Mudaliyar: On a previous occasion I had the- 
opportunity of saying something about administration, I hope the 
result of the present discussion will emerge in a Report from your 
hands, Lord Chancellor, which will prove highly useful. Two- 
views sug a put ihe with reference to ag se One of 
these, by Sir Tej Bahadur Sa , recognised frankly that during 
the transitional period the Aftay should be a reserved Crown sub- 
ject, but may be administered by an Indian Member. The other 
view, advocated by Pandit Malaviya, was that from the initial stage 
the Army should be treated as an ordinary subject, subject to the 
jurisdiction of the Legislature, but with overriding powers in the 
Governor Genéral as representative of the Crown. 

I may at once state that I personally, as I made clear on the- 
last ocvasion. hold to the view put forward by Sir Tej Bahadur- 


Sapri, and T do so because frankly T feel that of the two alter. 
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natives, facing the facts, the view of Sir Tej Bahadur Sapru is 
the better. The logic of facts and of realities has driven Pandit 
Madan Mohan Malaviya to suggest and to concede that in the event 
of its being necessary the Governor General should have extra- 
ordinary powers, such extraordinary powers indeed as_ will 
authorise him to suspend the constitution. Well, if that position 
can be calmly contemplated I feel personally, as a constitution- 
alist, that it will be more satisfactory from my point of view to 
recommend from the initial stage that during the transitional 
period this subject should be treated as a reserved subject or as a 
Crown subject, 


Lord Chancellor, there has been a great deal said about the 
strength of the Army, about the personnel of the fighting forces, 
and soon. I wish to make it quite clear that at this stage T am 
not willing to consider the question of the strength of the Army at 
all, It is very often believed that the large expenditure on the 
Army is due to the fighting forces. A more realistic idea of the 
relationship between the fighting forces and the non-fighting forces 
will enable many of us to see that it is not the fighting forces that 
consume all the amount that is devoted to the Army, but that it 
is what are called the ancillary and auxiliary services that take 
up much of the expenditure on the Army. It was my privilege 
within the last few months to serve on the Army Retrenchment 
Committee of the Assembly, and it was a matter of great surprise 
to me that, out of the fifty-two crores that were budgeted for Army 
expenditure, not more than eighteen crores were devoted to the 
pay, salaries, allowances, etc.. of the fighting units, and that the 
rest of the amount was really spent on what may be termed the 
auxiliary services of the Army. 


If you compare, again, the position of military expenditure in 
the year 1913-14, just before the War, and the position of military 
expenditure to-day, you will draw a similar conclusions—that it is 
not the strength of the Army that has to be tackled so much as the 
growth in expenditure in other subsidiary services. In 1913-14, 
the Army Budget was about twenty-nine crores, This year it was 
fifty-two crores. In 1913-14, the pay of the services of the fichting 
forces was about twelve and a half crores. This year it is about 
seventeen and a half to eighteen crores, so that you will see that it 
is not the fighting services that have taken up all the increased 
expenditure, but the ancillary services that have really swelled 
the amount of the Budget. Again, it will be found that after the 
war reductions have gone on in the strength of the Army, and that 
compared with the position in 1913-14, just before the war, the 
Army has been very considerably reduced in its personnel, the total 
reduction up to last year being about fifteen thousand British and 
twenty-eight thousand Indian active ranks and three thousand 
Reservists as compared with 1913-14, T have drawn your attention 
to this before—that there is a very incorrect opinion prevailing that 
it is the strength of the Army that is responsible for the growth of 
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the expenditure, and that unless the strength of the Army 
is materially reduced any reduction in Army expenditure is not: 
possible. We in the Army Retrenchment Committee, on the other 
hand, have found out quite clearly that without reducing a single 
soldier of the Army a very considerable reduction of expenditure: 
can be made. 

These are subjects which are relevant for consideration when the 
question of the contract Budget of the Army is to be fixed, and 1 
therefore venture to join in the hope that the question of the reduc- 


tion of the Army will be taken up after the Indian Member has. - 


been in charge of the subject for some months or years, and not 
at the present time, and that the contract Budget may be arrived 
at as the result of enquiries which are being carried on still by the 
Army Retrenchment Committee and by various other ients. 
that may be devised for arriving at that contract Budget. It is not 
essential to touch on the question of the strength of the Army to 
get a reduced Army Budget fixed for a first period of five years. 

Sir Tej Bahadur Sapru very rightly emphasized one aspect of 
the question relating to the Army, namely, that the Army should 
be in charge of an Indian Member. If I followed the whole logic 
of his speech aright, it was this, that while we would agree to make 
the subject a Crown subject or reserved subject, there was one essen- 
tial for which he strongly pleaded, namely, that the subject itself 
should be in charge of an Indian Member. 


All the reforms that we foresee regarding the expenditure of 
the Army and the strength of the Army could be worked out only 
if there is an Indian Member in charge of it. At any rate, the 
future Federal Législature would have confidence that a right 
examination of these questions is taking place only if the Army is 
administered through an Indian Member. 


Tf, on the other hand, as I said once before, the Army is in 
charge of an official European Member, you straight awa give the 
impression to the Federal Legislature that all is not well with the 
administration of the Army. You make the Members of the 
Legislature suspicious and you make them examine in a very criti- 
cal spirit, and perhaps necessarily in a hostile spirit, all the 
proposals he may make in perfect good faith. You therefore queer 
the pitch of administration so far as the Army is concerned, and 
it is accordingly not the line of practical politics to have the ad- 
ministration of this subject in the hands of an official Member. 

The question was asked, during Sir Tej Bahadur Sapru’s 
speech, of what the position of the Army Member would be in 
relation to the Commander-in-Chief, and T believe Pandit Madan 
Mohan Malaviya said it would be analogous to the position of the 
Secretary of State for War in this country. At present the 
Commander-in-Chief is also the Member in charge of the Army, 
and he is advised’ by a General Council. I take it the Army 
Member would similarly have a General Council attached to him, 
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including the Commander-in-Chief, who will advise him and 
ene him in relation to the day-to-day administration of Army 


Sir Te) Bahadur Sapru was asked what would happen if 
~beyond the contract Budget figure an additional amount was re- 
quired for the Army, and he replied, very rightly in my opinion, 
that His Excellency the Viceroy would be the proper person to 
direct the additional expenditure if more expenditure were 

required. I entirely associate myself with that view, but I should 
like to have one piece of machinery devised—it may not be in the 
constitution, perhaps—to help the Viceroy to come to a conclusion 
on this point. In your country you have the Committee of Im- 
perial Defence, which goes into questions relating to the Army and 
advises the Secretary of State for War and other members of the 
Cabinet on many of these questions. I do not know whether there 
is any machinery at the present time in India which is compar- 
able to the Committee of Imperial Defence. My own personal 
impression is that there is not. I feel that that is a great draw- 
back even under the present circumstances, and I certainly visualise 
under the new constitution that a Committee of Indian Defence 
will be set up which will be to a certain extent an advisory body 
for advising the Viceroy in regard to many of these matters. 


The Committee of Indian Defence would naturally consist of 
the Prime Minister, the Finance Member, the Army Member, the 
~Commander-in-Chief, perhaps the Chief of the General Staff, and 
-one or two others, and they would be in day-to-day contact with 
the main general policies of Army administration, particularly 
with reference to questions of frontier policy; and it is through 
that Committee that the Viceroy will be advised when any ques- 
tion of extraordinary expenditure over and above the contract 
Budget is under consideration or requires his decision. 


Lord Chancellor, Sir Tej Bahadur Sapru quite rightly em- 
phasized, on this aspect of the question, that the position and dis- 
tinction at sherg prevailing between the martial and non-martial 
races should be done away with, and that the Army should be 
open to recruitment to everybody who is physically and otherwise 
fit to enter the ranks of the Army. This is a very crucial-question 
from many points of view. I need not refer to the fact that the 
present policy of classifying people into martial races and non- 
martial races has led to a great many difficulties—difficulties some 
of which have exhibited themselves in the course of the proceedings 
of this Conference—difficulties which have led to communities 
making special claims, and which have led to geographical areas 
“being described as garrison Provinces. In the future Federation 
it would he fatal if any federating Unit were under the impression 
that it has a special key position with regard to the defence of 
India because of the amount of recruits it contributes to the Army. 

t would be fatal to the peaceful working of the Federal Consti- 
tion if there were an impression in any part of the federating 
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whole that that part is of special value from the martial point of 
view to the Federation as such. I, therefore, lay a great deal of 
emphasis on this claim which has been put forward that recruit- 
ment to the military ranks should be thrown open to all classes. 
I should like to quote here the views of the ent of my 
Province which, in commenting on the Simon Commission Re- 
port, very clearly stated that the Army should be thrown open to 
all classes. I do not make any special claim as a Madrasi, though 
Madrasis can well be proud of the fact that, in the early stages at 
any rate, their martial character was never questioned. The 
Government of Madras say this in paragraph 46 of the Report :— 


“The Government of Madras consider that the interest 
of the Province demands that the mili tradition and the 
proved military capacity of the Madrasi should be - 
nised by the restoration of the old Madras regiments. 
long as the Army is an Imperial concern, it is obviously 
desirable that it should be associated by recruitment with 
as wide an area as ible; and the revival of the Madras 
regiments may also help towards the attainment of the goal 
mentioned in Volume IT, paragraph 211, of the Report, the 
possession by a self-governing India of military forces of 
its own; for the fact that at present such an overwhelming 
proportion of the Army is recruited from the Punjab and 
the United Provinces_is one of the obstacles to the formation 
8 an Indian National Army on which the Commission has 
aid stress,’’ 


I therefore plead, Lord Chancellor—though I realise it will not be 
part of the constitution—that in the future policy which will be 
adopted with regard to recruitment to the Army there will be no 
restriction, geopraphical, racial or otherwise, regarding the men 
who can come and play their part in the defence of the country. 


Then, My Lord Chancellor, there is the question of the contract 
Budget, and how it should be discussed in the Legislature. I 
take it that the privileges which the Legislative Assembly now 
enjoys of discussing the Army Budget would certainly not be with- 
drawn from the Federal Budget. It would not be open for the 
Federal Legislature to cut any particular item of the demand, but 
it certainly ought to be open to the Federal Legislature to discuss 
the Army Budget in the same way as at present, and the periodic 
re-examinations, both with reference to Indianisation and with 
reference to the amount required for the Army, which would be 
arrived at by agreement between the Federal Government and the 
British Government or the Viceroy representing the Crown, will 
he laid before the Federal Legislature for ratification from time to 
time. 


As regards the process of Indianisation Sir Te} Bahadur Sapru 
has referred to the fact that the Chetwode Report has not been 
acceptable to the majority of Indian opinion. With reference to 
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the intake of candidates for the new Sandhurst which 1s to be 
established in India, I learn from the members of that Committee 
that a decision was imposed upon the Committee and that the 
Committee was not permitted to discuss that question. It seems 
to me that that is the fundamental policy underlying the Chetwode 
Committee Report. We understood on the sub-Committee on 
Defence that that question was also going to be thrown open for 
discussion and decision, In any case I am prepared to agree to 
the proposal that Sir Tej Bahadur Sapru has made, that with an 
Indian Army Member in charge of the Army Department for the 
first two or three years different proposals might be placed by him. 
before the Government and decisions might be arrived at; and 
that in the meanwhile we may not stop the progress of Indianis- 
ation but go on with the establishment of the local Sandhurst 
College. 

Lord Reading: My Lord Chancellor, at the present moment 
we are discussing the one point, the Army and National Defence. 
Of course, there are four questions which you have indicated will 
have to be disenssed; I will confine my observations to the Arm 
and National Defence but in much of what I have to say I sha 
be covering by general observations the other three points. 

Of course, with regard to all this discussion it is animated by 
the desire so far as we can to arrive at conclusions which will be 
agreeable and which ‘at last will enable a constitution to be 
fashioned to work in the future in India, That is what has been 
in our minds, and, speaking for myself, for the reason that T have 
given before, that I do not want to associate other Delegates who 
‘are members of the Government with observations which I make, 
which are not binding on the Government, and are only binding 
on myself and the Liberal Party, so far as they have been 
accepted by them, I want to make quite clear at the outset that 
nothing that has occurred during the course of the debates in this 
Committee or otherwise in the Conference has modified or affected 
the opinion that I expressed at an earlier stage—in January of 
this year—with reference to what I believe to be the policy to be 
followed in the future for India, I then stated my view and I 
do not want to repeat it. All I desire to say is that I remain of 
the opinion that there should be Provincial autonomy, and also 
there should be responsibility at the Centre, qualified or limited by 
eae reservations and safeguards which I enumerated at the 

me, 

May T be permitted to say, Lord Chancellor, in or 
time, that I have done a thing that I very rarely do, ef pA 
doing, namely, to study a speech which I made some time ago? 
T have been reading what I said in January. IT have now come 
to the conclusion that if I were to make it to-day there is nothin 
that I would change in what I then said except for certain eaters 
of detail which were left open for adjustment, and upon which m 
mind would be perfectly free and open now—matters of detail 
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which are hardly, I think, worth discussing at this stage. IT can 
see no reason for changing any of the views I then expressed. 


If I may deal with the subject of the Army and National 
Defence, which is the subject actually before us now, I may be 
mistaken, and I do not want to enter into any discussion about 
it because I am quite prepared to accept the position, but I 
thought that the position taken by Sir Te] Bahadur Sapru in his 
speech yesterday differed from that which he had put forward 
earlier in this Committee when we discussed these questions, 


Tt was a change inasmuch as I had understood hitherto that 

was in favour of the administration of the Army being left 
entirely to the Viceroy and of treating it as a Reserved subject. 
I did not understand—I am not complaining of it in the slightest 
degree—that he was advocating in his ier speech that there 
should be a Minister for the Army in the sense which he has now 
indicated. I did understand that he accepted the view (as 
I thought) that there should be a Minister responsible to the Gov- 
ernor General, a Minister or Adviser, and that he would prefer— 
that was the suggestion—that he should sit with the other Ministers 
or Advisers to the Governor General whenever there was a meeting 
Se the Cabinet, which in itself would be responsible to the Legis- 

ture. 


Sir Tej Bahadur Sapru: So do I now. So far a8 that part of 
my speech is concerned I have not in the slightest degree changed 
my position. All that I said yesterday was that I contemplated 
the Army Member to be an Indian, and probably the only differ- 
ence that hb can find between my speech of yesterday and my 
speech of last year was that I said last year that I would leave it 
to the discretion of the Viceroy to appoint his Army Member, 
though I would prefer that Member to be an Indian. Yesterday 
I was more positive, and I said that there must be an Indian Army 
Member. _ That is the only difference. So far as the constructive 
side of it is concerned, I stand by every word of it I said Iast year. 


Lord Reading : Well, that does indicate the change I had in 
mind. Sir Tej Bahadur Sapru has made it quite clear now, though 
I confess that as I read parts of his speech I was not quite clear 
whether there was a change of opinion. However, I follow now, 
and as I said, I am making no complaint. I think it was open 
to any member to change his opinion, and I can quite well con- 
ceive that Sir Tej Bahadur Sapra, in listening to the ents 
here and in consultation with his friends, has come to the con- 
‘clusion that he would prefer to have an Indian Minister or Adviser 
responsible, as he says, to the Governor General. 


T do not want to take up time with that, because I have one 
or two observations only to make upon it; but with regard to 
Pandit Malaviya’s proposals all that I can say is that I could not 
accept them at all. 
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I think he has in mind, if I followed him correctly, meeting the 
obstacles that at present exist and the difficulties that might con- 
front the Minister in India if he were responsible to the Legis- 
lature, if he were to take over everything and become naible 
from beginning to end and without limitation to the Legislature. 


I do not understand how it is possible, in view of what we have 
put forward, that a proposal such as that which Pandit Malaviya 
has made could be acceptable; it is the very negation of every- 
thing that we have indicated from the start. This proposal is to 
have an Indian Minister responsible to the Legislature, and to 
have that Minister responsible to the Legislature throughout. He 
suggests that the control of the Army and of everything connected 
with the Army should lie with an Indian Minister responsible to 
the Legislature, that the only right that the Governor General 
would have of intervention would be in an emergency, when he 
should step in, and, as I follow the proposal, suspend the consti- 
tution. 

I think that was the phrase used, and, if I may be permitted 
to say so, it is a most awkward predicament in which to place the 
Governor General in case of an emergency. It seems to me to: 
lead to a condition of things which would be quite unworkable. 


All I desire to say with regard to it—and I do not want to 
travel through all the various arguments—is that, to my mind, it 
is of the essence that if responsibility at the Centre is to be con- 
ferred upon the Indian Legislature, which I desire and advocate, 
there must be reservation with regard to the Army that that shall 
remain for the Governor General, and that the Governor General 
shall have the power to appoint a Minister—it was suggested one 
of three, but I am not particularly concerned with numbers—and 
ate pe: should have the benefit of that Minister’s advice and should 

+ him. 


I have never suggested that he must necessarily be an English- 
man or that he must necessarily be an Indian. I leave it open 
to the Governor General, as Sir Tej did when he first made the 
proposal. These matters are entirely for the Governor General. 


I wish to state very plainly to this Committee, however, adopt- 
ing the principle now, as throughout, that we should be quite 
frank with each other in respect of these remarks, that any pro- 

for a responsible Government would be unacceptable to me 
if it did not make the exception that the Army must be in the 
hands of the Governor General and that any Minister must he 
responsible to him. \ 

I should like to make just one qualification with regard to 
that in order to meet certain points. T can quite understand that 
there might be certain subjects in respect of which there may be 
a desire to have somebody responsible to the Legislature. There 
are various ways of meeting that. So far as some of the questions: 
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are concerned which were dealt with by the Committee over which 
Mr. Thomas presided, there are matters in regard to which I can 
quite understand the Legislature and the Ministers would desire 
to make representations to the Governor General. There might 
“be a desire that some things should be carried out more promptly 
than had been the case, and so on, but all that is really a matter 
of detail, 

I think the ‘mistake we are making in considering this is in 
assuming that the conditions are to be the same after we get the 
new constitution as they have been hitherto. As 1 ventured to 
say once before, at an earlier stage, I think we have to get into 
a different mentality, and I hope that then, when the new 
Legislature is constituted and the new Federal Constitution is in 


I cannot myself see why, in these circumstances, it should 
not be quite sufficient to he able to make any representation that 


Committee of the Legislature or an Advisory Committee of the 
Legislature. I really care very little about what method be 
adopted, provided that the control and the responsibility remain 
with the Governor General throughout, and that he has the right 
of appointing an Advisor who will certainly not be a member of 
the Cabinet in a strict sense, because he will be responsible to 
the Governor General and not to the Legislature. 


Now, Lord Chancellor, T said I would not take long, and T 
do not wish to take up any further time. My one idea in making 
this further statement is that T wanted to make it clear that T 
stand firmly by what T said earlier in the debate, which T have 
never repeated or had opportunities of discussing since. T make 
these remarks now only so that the position which I am taking up 
may be fully understood, 


Chairman : We are very much obliged to Lord Reading. Now, 
in a moment or two I will ask Sir Tej Bahadur Sapru to open the 
discussion on external relations; but I would first of all like to 
draw your attention to what was said about this Army subject in 
our last Report. If you will look at page 17 of the Report, para- 
eraph 11, we there said :— 


“ It is, however, admitted thai this broad statement of 
the principle of responsible Government at the Centre, 
which will be the ultimate achievement of the constitution 
now to be framed, requires some qualification. There was 
general agreement in the sub-Committee that the assumption 
by India of all the powers and responsibilities which hava 
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hitherto rested on Parliament cannot be made at one step, 
and that, during a period of transition— 

(i) The Governor General shall be responsible for 
Defence ’’—leaving out the words not material at 
present—‘‘ (including relations with the Indian States) 
... and that 


(ii) in certain situations, hereafter specified, which 
may arise outside the sphere of those subjects, the 
Governor General must be at liberty to act on his own 
responsibility and must be given the powers necessary 
to implement his decisions.’’ 


Now we have had an interesting discussion, and Lord Reading 
has said that he stands by the position which is indicated there. 
But we have had from the Pandit Malaviya some interesti 
suggestions of which one must take a note: first of all with 

to the complete control of the Army; secondly, with regard to the 
total reduction of the Army; with regard to a partial reduction of 
the Army; and also with regard to the expenditure on the Army. 
In addition to that he raised a very important point, which was 
the fourth one, namely, how far you could gradually built up an 
Indian Army, which would have to be done by military training 
both of the officers in the way he suggested, and of the ordinary 
soldier by the enrolment of a national militia. Now all those 
questions are of great interest and obviously must be taken into 
very careful consideration. It is one of the advantages of a Con- 
ference like this that those questions, with some of which T was 
not familiar, should be raised; and in due course of time those 
matters will be taken into careful consideration. But T am sure 
the Pandit Malaviya will perfectly understand me that, although 
! sympathise with what he has said, I also, in addition to sym- 
pathy, want to display considerable caution ; and therefore I am not 
prepared at the present moment to give my assent to all of your sug- 
gestions. Personally I should prefer to do what my Lord Reading 
has done, rather to reiterate what we have said at our previous 
meeting. But at the same time your important questions must 
be considered, and I hope in due time such weight and such con- 
sent will be given to them as appears to be possible. I am very 
much obliged to you and Sir Tej Bahadur Sapru for what you 
have said; it will not be lost sight of. : 


Mr. Gandhi: Lord Chancellor and fellow Delegates, I know 
that a tremendous responsibility rests upon my shoulders in having 
to give the Congress view on this most important question. 


T have been sent here with the deliberate intention of exploring 
every possible avenue to achieve an honourable settlement, whether 
by open discussion at this table or by private conferences with 
Ministers and public men who influence public opinion here, and 
with all those who are interested in questions vitally affecting India. 
Therefore I am under obligation not to leave a single stone un- 
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turned in order to arrive at a settlement, if only because 
the Congress is wedded to a policy which is known to you all. 
The Congress is intent upon reaching its goal at the earliest possible 
moment, and holds also very decided views upon all these matters. 
What is more to the purpose, it is to-day, or considers itself to- 
day, capable of shouldering all the responsibilities that flow from 
tesponsible self-government. 

That being the case, I thought that I could not possibly allow 
the dHectusion on this most Seennaant matter to close without 
placing, as humbly as I could, and as briefly as I could, the Con- 
gress view on the question. 


As you are all aware, the Congress case is that there should be 
complete responsibility transferred to India. That means, and it 
bas been there stated, that there should be complete control over 
Defence and over External Affairs; but it also contemplates ad- 
justments, I feel that we ought not to deceive ourselves, deceive the 
world, into thinking that we would be getting responsible govern- 
ment although we may not ask for responsibility in this vital 
matter. I think that a nation that has no control over her own 
defence forces and over her external policy, is hardly a responsible 
nation. Defence, its Army, is to a nation the very essence of its 
existence, and if a nation’s defence is controlled by an outside 
agency, no matter how friendly it is, then that nation is certainly 
not responsibly governed. This is what our English teachers have 
taught us times without number, and therefore some Englishmen 
twitted me also when they heard the talk that we would have 
responsible government but we would not have or would not claim 
control over our own defence forces, a 


Hence I am here very respectfully to claim, on behalf of the 
Congress, complete control over the Army, over the defence forces 
and over external affairs. I put in this also so as to avoid hav} 
to speak on it when Sir Tej Bahadur Sapru speaks on that subject. 


To this conclusion we have come with the greatest delibera- 
tion. If we do not get this control at the time of embarking upon 
responsibility, I cannot conceive a time when, because we are en- 
joying responsibility in other matters, we would be suddenly found 
fit to control our own defence forces, 

I would like this Committee for just a few brief moments to 
understand what this Army at the present moment means. This 
Army, in my opinion, whether it is Indian or whether it is British, 
is really an army of occupation, It does not matter to us, at any 
rate to me, a bit—I speak from experience—that they are Sikhs 
or that they are Gurkhas or that they are Pathans or that they 
are men from Madras or that they are Rajputs; no matter who 

ey are, they are foreigners to me whilst they are in the army, 
controlled by an alien government. I cannot speak to them. Sol- 
diers have come to me stealthily, and have been afraid even of 
ing to me, because they felt that they might be reported. Tt 
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is not possible for us ordinarily to go to the places where the soldiera 
are kept. They are also taught tor us not as their country- 
men, Unlike any other country in the world, there is absolutely 
no correspondence between them and the ordinary civil population. 
This I give as my evidence before this Committee as a man who 
has endeavoured to some into touch with every part of Indian life, 
with all those with whom it was possible for me to come into touch ; 
and this is not my own personal experience alone, but it is the 
experience of hundreds and thousands of Congress men that there 
is an absolute wall between them and us. 

T am therefore quite aware that it is a tremendous thing for 
us at once to shoulder that responsibility and to have control of 
this Army, say, less the British soldiers. That is our unfortunate, 
paged position created for us, IT am sorry to have to say, by 
our rulers. 

Then there is the British section of the Indian Army. What- 
is the purpose of this British Army? Every Indian child knows 
that that British Army is there, including the Indian Army for 
‘ke defence of British interests and for avoiding or resisting foreign 
aggression. T am sorry to have to make these remarks, but that is 
obey what T have learned and have experienced, and it would 

e unjust even to my British friends if T did not give expression 
fa the truth as T have seen it and as I hold it. Thirdly, it is an 
Army intended to suppress rebellion against constituted authority. 


These, then, are the main functions of that Army, and hence 
it does not surprise me that Englishmen should take the view they 
do. If T were an Englishman, and had also the ambition to rule 
another nation, I would do precisely the same thing. IT would 
take hold of Indians and train them as soldiers, and IT would train 
them to be loyal to me, so loyal that they would, at my command, 
shoot anybody I desired them to shoot, Who was it that shot 
people at Jallianwala Bagh, if it was not their own countrymen? 
[i is therefore not a matter of surprise to me, but it is a fact which 
stares me in the face. 

The existence of the British troops there is also intended to 
serve this very purpose: it holds the balance between these differ- 
ent Indian soldiers evenly. It undoubtedly protects, as it must 

rotect, the British officers, and it protects British lives. Again 

do not make any complaint, if T would assume the premise that 
it was right for Great Britain to occupy India, and that it is right 
foy Great Britain to hold India to-day and to continue to hold 
India, no matter under what altered conditions. 


That being so, I have no difficulty in answering the questi 
which Sir Tej Bahadur Sapru would not face Daa Check Pana 
Madan Mohan Malaviya also would not face. Both of them said 
that, not being experts, they were not able to say to what extent 
this Army could be or should be reduced. I, however, have n 
such difficulty. T have no difficulty in saying what should hinges 
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to this Army; that is to say, 1 would say emphatically that the 
whole of this Army should be disbanded, if it does not pass under 
my control, before I could possibly shoulder the burden of running 
the government of India under the terrible handicaps under which 
we are labouring as a legacy of alien rule. 


Therefore, that being my fundamental position, I would say 
that if you British Ministers and British people really wish well 
by India, if you will transfer power now to us, then regard this 
as a vital condition, that the Army should pass under our control 
in its entirety. But then I have teld you that I know the risk. 
that is attendant upon it. That Army will no aecept my com- 
mand: I know that very well, I know that the British 
Commander-in-Chief will not accept my comand; nor would the 
Sikhs, nor the proud Rajpute—none of them would accept my 
command. But I expect, even so, to exercise that command with 
the good-will of the British people, that they will be there at the 
time of transferring the command to teach a new lesson to these 
very soldiers, and to tell them that they are after all serving their 
own countrymen if they do so. British troops may also be told: 
“Now is the time for you not to remain here to protect British 
interests and British lives, but you are here to protect India 
against foreign ageression, even against internal insurrection, as 
if you were defending and serving your own countrymen,” 


That is my dream. I know that I shall not realise that dream 
here. That is what I feel: the evidence that is before me, the 
evidence of my senses tells me that I am not going to realise that 
dream to-day and here as a result of the deliberations of this Con- 
ference. But I should stil] cherish that dream. It is the dream 
I should like to cherish up to the end of my time. But, seeing 
the atmosphere here, IT know that I cannot possibly infect British 
statesmen or the British public with the idea or with the ideal 
that this should be also their cherished mission. That is how T 
would interpret the Prime Minister’s declaration; that is how I 
would interpret Lord Irwin’s wishes. It should be the proud privi- 
lege and the proud duty of Great Britain now to initiate us in the 
mysteries of conducting our own defence. Having clipped our 
wings, it is their duty to give us wings whereby we can fly, even 
as they fly. That is really my ambition, and therefore I say I 
would wait till eternity if I cannot get control of defence. T 
refuse to deceive myself that I am going to embark upon respon- 
sible Government although I cannot control my defence. 


After all, India is not a nation which has never known how to 
defend herself. There is all the material there. There are the 
Muhammadans, standing in no dread of foreign invasion. The 
Sikhs will refuse to think that they can be conquered by anybody. 
The Gurkha, immediately he develops the national mind, will say: 
“€T alone can defend India’? Then there are the Rajputs, who 
are supposed to be responsible for a thousand Thermoplyes, and 
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not one little Thermopyle in Greece. That is what the English- 
man, Colonel Tod, told us. Colonel Tod has taught us to believe 


that every pass in Rajputana is a Thermopyle. Do these people 


stand in need of learning the art of defence? 


I assume that if I shoulder the burden of responsibility all 
these people are going to join hands. I am here writhing in agony 
to see that we have not yet come to terms on the communal ques- 
tion; but whenever the communal settlement comes, it must pre- 
suppose that we are going to trust each other. Whether the rule 
is predominantly Muhammadan or Sikh or Hindu, they will not 
rule as Hindus or Muhammadans or Sikhs, but they will rule as 
Indians. If we have distrust of one another, then we want British 
people there if we do not want to be killed by one another. But 
then let us not talk of responsible government. 


I at least cannot possibly think that we have got responsible 
Sorernens without control of the Army, and therefore I feel deep 
own at the bottom of my heart that if we are to have responsible 
gorenment rend the Congress wants responsible government, the 
ngress has faith in itself, in the masses of the people, and in all 
those brave mili races, and what is more, the Congress has 
faith also in Englishmen some day doing their duty and transfer- 
ring complete control to us—we must infect the British with that 
love for India, which would enable her to stand on her own feet. 
If the British people think that we shall require a century before 
that can be done, then for that century the Co will wander 
in the wilderness, and the Congress must go through that terrible 
fiery ordeal, it must go through a storm of distress, misrepresent- 
ation and—if it becomes necessary and if it is God’s will— 
a shower of bullets. If this happens it will be because we cannot 


trust one another, because Englishmen and Indians have different 
angles of vision. 


That is my fundamental ition. I do not want to into 
it in detail. I haye put his tase as forcibly as I am carathe of 
putting it. But if this one thing is admitted, I am resourceful 
enouch to submit and frame safeguard after safecuard which will 
commend themselves to any unbiased mind. provided that it is 
common cause that those safeguards must be in the interests of 
India. But T want to go further and endorse what Lord Irwin 
said, that although the safeguards in the pact are stated to be in 
the interests of India, they must be considered—T believe Lord 
Trwin used my name, and said that Gandhi also said they must 
be considered—as in the mutual interests of India and Encland T 
enorse that. T do not conceive'a single safeouard that will h 
only in the interests of India: not a single safeonard that will ¢ 
he also in the interests of Great Britain, provided that we od es 
plate a partnership, a partnership at will and a partne hi “ae 
absolntely eanal terms. The verv reasons eh 


t : 
to-day for demanding that complete contro] Hi denen nite 


Pe 
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reasons for pleading for, for demanding, control over our external 
affairs. 


Not being well versed in what is really meant by external 
affairs, and having to plead my ignorance of what is stated in 
these Reports of the Round Table Conference on the subject, I 
asked my friends Mr, Jyengar and Sir Tej Bahadur Sapru to give 
me a first lesson in what is meant by external affairs and foreign 
relations. I have got their reply behore me. They state that the 
words mean relations with neighbouring powers, relations with’ 
Indian States, relations with other powers in international affairs, 
relations with the Dominions. If these are external affairs, I think 
we are quite capable of shouldering the burden and discharging 
our obligations in connection with external affairs. We can un- 
doubtedly negotiate terms of peace with our own kith and kin, 
with our own neighbours, with our own countrymen, the Indian 
Princes. We can cultivate the friendliest relations with our 
neighbours the Afghans, and across the seas with the Japanese; 
and certainly we can negotiate with the Dominions also. If the 
Dominions will not have our countrymen to live there in perfect 
self-respect, we can deal with them. 


Tt may me that I am talking out of folly, but you should under- 
stand that the Congress has thousands and tensa of thousands of 
foolish men and foolish women like me, and it is on behalf of these 
that I respectfully register this claim, again saying that with the 
safeguards we have conceived we shall literally fulfil our obliga- 
tions. Pandit Madan Mohan Malaviya has sketched the safe- 
guards, With much of what he has said I entirely associate my- 
self, but that is not the only solitary safeguard. Tf aehnen: 
and Indians put their heads together, sailing in the same direction 
with no mental reservation whatsoever, it is possible, T submit with 
every confidence, that we would bring into being safeguards which 
will be honourable alike to India and to England, and which would 
be a guarantee for the safety of every British life and the safety of 
every British interest to which India pledges her honour. 


Lord Chancellor, I cannot go further. I tender a thousand 
apologies. for taking up the time of this meeting, but you will 
understand the feeling that is welling up in me sitting here day 
after day, and thinking of it day and night, how these delibera- 
tions can come to a successful issue. You will understand the 
feeling which actuates me. It is a feeling. of absolute goodwill 
towards Englishmen, and a feeling of absolute service to my 
countrymen. . baifien 

Chairman: Mr. Gandhi, T have listened with very preat inter- 
est to your appeal, and T want you to be good enough, if you will, 
to help me personally. T am very much impressed first of all hy 
what vou call your dream—I cannot, of course, share your dream— 
and then T am very much impressed by your ideals, Those T ean 
—perhaps not to the height that you entertain them—share to a 
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very greatextent. I am just as anxious to secure peace and happi- 
ness In India as you are, and I am just as anxious as you are and 
as Lord Irwin is to carry out those conditions which he and you 
arrived at at the beginuing of the year, and which, in paragraph 
2, read as follows :— 


** Of the scheme there outlined, Federation is an essential 
part; so also are Indian responsibility and reservations or 
safeguards in the interests of India for such matters as, for 
instance, defence, external affaira, the position of minorities, 
the financial credit of India and discharge of obligations.” 


I will ask you to assume that I am just as anxious as you are to 


. carry out that Sh pyar me. L do not doubt your good faith. I 
ask you not to ee t mine, 


You said, in the course of your remarks, that you hoped that 
we should be able to teach you the lesson of self-defence. (I am 
only summing up generally some of the mattera that you referred 
to.) Nobody doubts the bravery of your fellow-countrymen. it 
has been, through the centuries, manifested on many a stricken 
field. But supposing it is right, as I think it is, that what you say 
is correct—namely, that at the present moment the Indians have to 
learn. this lesson of self-defence, I[ agree with you. I think that 
is right. Now let me tell you my trouble, 


If it is right that at the present moment an Indian Army is not 
ready for that, you are asking me and you are asking us to take a 
terrible responsibility when you ask us either to withdraw the Army 
or to reduce it to such a size as to make it not consistent with safety, 


With much of what you say I have the greatest sympathy, but, 
if you will forgive. me for saying so, Mr. Gandhi, the diffeulty I 
feel is the responsibility that I should incur if I were a dictator 
and said ** Tomorrow [ will withdraw every English soldier.”’ It 
would be a terrible risk, and if anything happened to the peace and 
prosperity of India I for one sputltoeves forgive myself for taking 
a decision to do that when, upon admission, the lesson has to be 
learned how Indians can conduct their own defence, 


Tt is because I feel that responsibility that, although I like to 
share your ideals, T feel it is asking me, at any tate, to go beyond 
what 1 really ought to agree to. agree with you, Mr. Gandhi, 
that what we have to consider here are the interests of India; but 
give me at any rate the same credit that I give you when I tell 
vou that honestly I do not think it would be in the interests of 
y din to comply with an immediate request ‘o withdraw the Army. 
It is a responsibility that I think no statesman who has a real 
regard for the interests of India—forgive me for putting it in that 
way—could justify himself in assuming. The time may come, and 
I hope it will..... 


Mr. Gandhi : May I just correct you? TI have not asked for 


the withdrawal of the British troops. I do not think that there was’ 


; 
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any sentence in my remarks to that effect, and if I did utter a 
sentence of that character I should like to withdraw it. 

Chairman : Will Pandit Malaviya withdraw it also? 

Pandit M. M. RCNA : I have not asked for the withdrawal 
of all the troops. I said the removal of the internal security British 
troops should be considered, and that the removal of the rest of the 
troops should be carried out progressively over a series of years. 


Chairman : I should like to ask Pandit Malaviya whether he 
agrees with the safeguards :— 

“‘ There was general agreement in the sub-Committee that 
the assumption by India of all the powers and responsibilities 
which have hitherto rested on Parliament cannot be made at 
one step, and that during a period of transition the Governor- 
General should be respionatte for Defence.” 


Do you agree with that? 

Pandit M. M. Malaviya : U have said, My Lord, that I would 
reserve emergency powers to the Governor-General, but I would 
make the Indian Army Member in charge of the Army responsible 
to the Legislature. think the two things can be combined. I 
have not suggested the withdrawal of all the British troops at once; 
T have suggested that the internal security troops should be with- 
drawn, and that a scheme for reducing the rest of them should be 
drawn up in consultation with experts and public men. T have also 
mentioned that the Indian Army will remain, one hundred and 
fifty-eight thousand Indian soldiers officered mainly by English- 
men. 

Chairman : Do I understand you to say that it is impossible 
at present to have a complete withdrawal of the British Army? 


Pandit M. M. Malaviya : I do not say it is impossible. I think 

it is perfectly ible, but we have not asked for it. If I could 
persuade my English friends that the whole of the British troo 
should be withdrawn to-day I would do so, but I have not asked for 
it because I want to carry my English friends with us as far as we 
can, . 
Chairman : Well, my final reply to you is that if you would 
take that responsibility you are a braver man than I am, and, 
forgive me for saying so, you are not such a cautious man as I 
am, 


(The Committee adjourned at 1 p.m. and resumed at 2.15 p.m.) 


Mr. Sastri : I wish, with great deference to Mr. Gandhi, who 
spoke last, respectfully to dissociate myself and some others on this 
side from the opinion that he sven upon the Army question. 
it requires some hardihood to differ from him on so vital a point, 
‘but in justice to ourselves, I think it necessary to reaffirm the posi- 
tion which, early last year, we took upon this matter. 


a_i 
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I continue of the opinion that the Army and External Affaire 
had best remain Crown subjects during the period of transition. 
It was with great gratification that I listened to the speech of Lord 
Reading, in which, among other things, he reaffirmed his approval 
of responsibility at the Centre. 

It appeared to me that the amount of responsibility for which. 

we ask, even supposing these two great subjects of the Army and 
External Affairs excluded, is sufficient to constitute a great im- 
provement on the present situation, and I believe it is an honour- 
able and satisfactory basis for a settlement. The essential fact 
with regard to the Army which Lord Reading emphasised was that 
the eventual responsibility for that subject should remain with 
the Viceroy. We agree that that is an essential feature; but 
another essential feature that we have to remember is that in, a8 
brief a period as is compatible with the efficiency of the Army the 
transfer should take place from the Governor-General to the Legis- 
lature of India, and it was in order to remember during the period 
of transition that the transfer was to take place that, I think, Sir 
Tej Bahadur Sapru insisted on the condition that the Army 
Member should he an Indian. I venture to support that recom- 
mendation and to recommend it both to this Committee and to the 
Government. We are anxious that while the responsibility should 
rest in the hands of the Viceroy, arrangements should be set on 
foot and be continually kept in mind which will, at the end of that 
period, secure the transfer of the Army into capable and trust- 
worthy Indian hands; and T believe that that necessity will be best 
satisfied under the suggestion put forward this morning by Sir Tej 
Bahadur Sapru. 
_ Dr. Shafo’at Ahmad Khan; Lord Chancellor, the Muslim 
Delegation has carefully considered its position with regard to the 
question of the Army. As was stated by you, a section of the 
members of the Committee were anxious to express their opinion 
with regard to Defence and the other questions which will come 
up for discussion hereafter. We expressed our willingness that 
the discussion on these four points should proceed, subject to the 
essential and vital condition that until our demands and safe- 
guards are incorporated in the constitution it would not be accept- 
able to us. We have felt all along that unless and until the com- 
munal question is settled and we know where we stand there is no 
reality about our discussion in these matters. However, in defer- 
ence to your appeal and explanations and those of the Prime 
Minister we agreed to the course which you proposed. 

In the circumstances, Lord Chancellor, we reserve our opinion 
on the question of Defence that is being discussed now, 

Sardar Ujjal Singh : If I may be allowed to say a word at 
this stage, I should like to associate myself with the remarks which 
have been made by Mr. Sastri and Sir Tej Bahadur Saprn with 

rard to the question of Defence. _I do not want to make any 
lengthy observations on this question. I agree that. Defence 
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‘should be a Crown subject for the transitional period, and I would 
‘confine my remarks to one or two matters on which I must express 
my opinion. ; 

The first is with regard to the throwing open of all ranks in 
the Army to all classes and members of all religions without any 
‘distinction. In principle I have absolutely no objection to this. 
I think that at present the ranks of the Army are thrown open to 
all classes; there is no disability. I must say, however, that whilst 
agreeing to this principle it must not be taken to mean that in 
future a certain portion of the Army will be reserved for certain 
classes, or that recruitment wil! have to be made from different 
parts of India even though the best material may not be available 
in certain parts. This would mean incurring a great risk, and in 
the matter of the Army such a risk should never be incurred; the 
best material whenever available should be taken; recruitment 
ought to be made on merit and on merit alone. 


The second point to which I wish to draw your attention, Sir, 
is with regard to the pace of Indianisation. A programme of 
Indianisation ought to NS drawn up by some committee here or 

ereafter, so that, according to that programme we may proceed 
to Indianise the Army ranks. The Indian Sandhurst Committee 
which sat last April or May did not satisfy Indian public opinion. 
They recommended sixty candidates annually for the A ihe 
ranks, but at the same time out of these sixty candidates nearly 
half the number—twenty-eight—were to replace the Viceroy’s 
commissioned ranks, so that in practice the pace of Indianisation 
of the higher ranks would be the same as exists to-day. We are 
having twenty-nine candidates now, and if the Viceroy’s commis- 
sioned ranks are to be filled in future out of those sixty cadets we 
shall be making absolutely no progress. Some committee ought 
therefore to be set up to draw up a suitable programme, 


H.H. The Nawab of Bhopal : Lord Chancellor, I have very 
little to say on the question under discussion, We agreed last 
year to the Thomas Report on Defence, and we adhere both in 

rinciple and in the spirit and letter to the policy laid down in 
acs 4 of that Report. We should also like to make a special 
reference to the undertaking given to the States by the Chairman 
on behalf of the Committee and of His Majesty’s Government in 
Clause 5 of the same document. I think, My Lord, last year there 
was common agreement that Defence should be a reserved subject. 
As long as the Crown is responsible for the defence of India, it 
must determine how it discharges that responsibility and carries 
out its obligations in that connection. It is therefore for the 
Crown to judge and decide how far, consistently with its obliga- 
tions to the country as a whole and to the Indian States, it can 
meet the various points of view put forward here. This, Lord 
Chancellor, is the view of the Indian States’ Delegation, and the 
States have nothing more to say. 
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External Relations. 

Sir Tej Bahadur Sapru: My Lord Chancellor, I shall remem- 
the warning that you gave us this morning in regard to 
economy, and therefore I can promise you that I am not going to 
make any long speech on this question. I wish to make absolutely 
clear the position that I have taken up this year, and, if Your 
Lordship will permit me, I will state it more particularly because 
Lord ing made a reference to my position. So far as the two 
subjects of Defence and External Affairs are concerned, I do not 
propose, and it was not my intention yesterday when I made my 
speech, to take up any position in any material degree different 
from that which I took last year. Y seceuniae that under the 
scheme which we contemplated last year the two subjects of Ex- 
ternal Affairs and Defence were to the special of the 
Crown. The only question therefore which remains when that 
is accepted is as to how that obligation is to be discharged. I 
have ventured to suggest only one change this year, and it is that 
so far as we on this side are concerned, we think—and the reason 
has been very well put by Mr. Sasiri just now—that in order to 
facilitate an early passage from the reservation of the Crown to 
the responsibility of the Legislature, it is desirable that during 
the period of transition the Member in charge of Defence shall be 

an Indian. 

But as regards the ultimate responsibility in respect to Defence, 
as regards the responsibility of this Minister to any authority, our 
position remains unaffected, namely—let me explain it as clearly 
as I am capable of doing—that the responsibility shall be the 
responsibility of the Crown, that the Army Member shall not be 

ible to the Legislature during the period of transition, but 
shall be responsible to the Crown. 

Now, that is exactly the ition that I take with regard to 
External Affairs. So far as External Affairs are concerned, the 
present constitutional position is that the Government of India 
Act deals with questions of a political character or foreign character 
in three sections of the Statute. 


I will first of all invite Your Lordship’s attention to Section 44 
of the Government of India Act. It reads as follows :— 


** (1) The Governor-General in Council may not, without 
the express order of the Secretary of State in Council, in any 
ease (except where hostilities have been actually com- 

, or preparations for the commencement of hostilities 
have been actually made, against the British Government 
in India or against any Prince or State dependent thereon 
or against any Prince or State whose territories His 
Majesty is bound by any subsisting treaty to defend or 

tee), either declare war or commence hostilities or 
enter into any treaty for making war against any Prince or 
State in India, or enter into any treaty for guaranteeing the 
possessions of any such Prince or State.” 


1011 


T pause there. So far as the Wers contemplated by Section 
44 (1) are concerned, I con te that during the period of 
transition, when Defence shall be the charge of the Crown, these 
powers shall continue to belong to the Governor-General 


I come now to the next sub-Section : — 


* (2) In any such excepted case the Governor-General in 
Council may not declare war, or commence hostilities, or 
enter into any treaty for making war, against any other 
Prince or State than such as is actually committing hosti- 
lities or making preparations as aforesaid, and may not 
make any treaty for guaranteeing the possessions of any 
ede or sey except on the consideration of that Prince 
or State actually engaging to assist His Maj ainst such 
hostilities commenced cnet 7 moet ee 

Sub-Section (3) reads as follows :— 


‘“ When the Governor-General in Council commences any 
hostilities or makes an treaty, he shall forthwith communi- 
cate the same, with the reasons therefor, to the Secretary 
of State.” 


The Secretary of State means Teally the Crown. 
With regard to sub-Section (2), I propose to effect no ch 

of a substantial character, but it will be borne in mind that Section 
44 deals with the question of war, hostilities, or treaties of a poli- 
tical character entered into by the Governor-General either with the 
Indian Princes or with any foreign States. It has nothing to do 
with that class of treaties which are known as commercial treaties 
or agreements. With regard to that matter I shall presently deal 
in a slightly different manner. 


When we talk of External Affairs, what do we mean? In this 
cosnection-I will invite Your Lordship’s attention to a passage 
from the Simon Commission Report, Vol, I, page 173. At the 
bottom of the page there is a description of this subject giveu and 
of the machinery which is now wor ing, and if I may respectfully 
say so this is perfectly correct. So runs the Report :— 


“ The Viceroy himself holds the portfolio of the Foreign 
and Political Tapaxkinend) There is a Secretary in charge 
of each of the two branches, who holds the rank of Secre- 
tary to Government, and sits as a nominated official in one 
or other House of the Central islature. The Forei 

conducts external affairs and relations with frontier 
tribes; the Political branch has charge of relations with 
the Indian States: and its organisation has been already 
described in an earlier chapter.”’ 


So far as the Political branch is concerned, generally speaking 
it is true to say that it is in charge of matters relating to the 
Indian States. I venture to think that as the Federal Constitu- 
tion develops—and we are proceeding on the basis of a Federal} 
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‘Constitution for the purposes of argument—there is a good deal 
which is now done by the Political Dayartcnesit of the Government 
of India which will automatically pass to the jurisdiction of the 
Federal Legislature, but there will still continue to be a residuum 
of subjects coming within the general expression of paramountey 
for which you will have to sare provision. Now, so far as that 

nestion ig concerned, we on this side are not directly interested 
in that matter; that is a matter really on which Their Highnesses 
and their Ministers are entitled to speak with authority, and I 
will, therefore, not take up the time of this Committee unneces- 
sarily. I imagine that for many years to come, or at any rate for 
some time to come, matters of paramountcy which will outside 
the scope of the Federal Legislature and the Federal Government 
will continue to occupy the attention of the (jovernor-General of 
of the Viceroy. What exactly will be the machinery which the 
Viceroy will adopt, either in consultation with Their Highnesses 
or independently, is a matter for the consideration of His Majesty’s 
Government and of Their Highnesses. I venture to express no 
‘opinion on that part of the case. 


I pass on then to what is known as the Foreign Department of 
the Government of India. As regards that, I shall invite Your 
Lordship’s attention particularly to a paragraph in the Goyern- 
‘ment of India Despatch. I refer to paragraph 197 on page 173 of 
the printed Despatch of the Government of India which came to 
England last year. The position is very accurately described 
ee and I venture to read it to the Committee. They say 
‘there : — 


‘The existing position has been desertbed in the memo- 
randum which we submitted to the, Indian Statutory Com- 
mission on the status and position of India in the British 
Empire and in the India Office memorandum on the inter- 
national status of India. It is beyond doubt that there has 
so far been no delegation of authority to the Government 
of India in regard to external matters. As regards com- 
mercial agreements with foreign countries she has not the 
power which the Dominions have to enter into direct negotia- 
tions. The Government of India Act restricts the power 
cof the Governor-General in Council to make politcal 
treaties and forbids the Indian Legislature, without the 
previous sanction of the Governor-General, to legislate 
regarding the relations of Government with foreign Princes 
or States. We do not contemplate that in present circum- 
stances the Government of India could have a decisive con- 
cern with those foreign relations which closely overlie the 
right to make war and peace. On first-class questions of 
foreign and Imperial policy independent action by India 
is not yet within the realm of practical politics. India is 
indeed more continuously and practically concerned with 
foreign policy particularly in the Middle Fast than any of 
the self-governing Dominions.” 
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Now comes an important sentence :— 


“But whatever may be ‘the degree of consultation with 
the Government of India, and whahevde the agency fune- 
tions which that Government may perform, the decisions 
must still remain with His Majesty’s Government. Never- 
theless, there is a large range of external relations which 
may conveniently be so classed in distinction from foreign 
affairs, and in which we see scope for an increasing recogni- 
aa the individuality of India among the nations of the 
world.’’ 


This last sentence I very strongly support, and I do suggest 
that if we develop the line of thought contained in this section it 
should not be beyond the range of possibility—indeed, it is quite 
feasible and gee Bars a good deal of the work which 
passes through the hands of the Foreign Department could. cer- 
tainly be transferred to popular SonteOE 


For instance, in the very paragraph from which I have just 
been reading they go on to say :— 


~ It may well be that if the purposes of Parliament are 
defined, as we propose, the Government of India may enjey 
considerable liberty in matters such as commercial treaties. 
and the treatment of Indians overseas,’ 


I will further multiply that: so far as the appointment of com- 
mercial agents or trade agents or agents of that class is concerned, 
there is no reason why they should not be within the control of the 
Indian Legislature. Similarly, Indian opinion is extremely sensi- 
tive with regard to the question of the treatment of Indians over- 
seas. I remember very well—and Lord Reading will probably 
bear me out—that during his Viceroy. y the question. arose ag to 
how the Government of India should deal with the situation affect- 
ing Indians in South Africa at that time, and I remember also. 
that if was then for the first time that the Government of India 
were authorised by the Secretary of State to enter into direct com- 
munication with the Government of South Africa. 


Now, luckily for us, whatever may be our complaints or griev- 
ances against the Government of India, I feel very strongly that 
so far as the question of Indians overseas is concerned the senti- 
ment of the Government of India has been completely identified’ 
with that of its Indian subjects during. the last haga iosce I 
think, however, that under the new status which India wil acquire 
under the new constitution it should not be left as a matter of grace 
to the Government of India, but it should be a part of the constitu- 
tional provision that.so far as India’s responsibility for. ro 
her nationals across the seas is concerned, that shall be | 
by the Federal Government on behalf of its own nationals and by 
dealine directly with the Dominions for the protection of its own. 
nationals. 
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Chairman : I am sorry to interrupt you, but can you just give 
sme a date there? Was it in 1927 that Mr. Sastri was appointed 
the first Agent-General? 

Sir Tej Bahadur Sapru : Mr. Sastri will be able to tell you. 

Mr. Sastri : Yes, in 1927. 

Chairman : Thank you; that is the date I want. 

Sir Tej Bahadur Sopru : Further on, the same paragraph 


‘We make no precise proposals in this regard for, 
whether our relations be with countries within or outside 
the pupiee we consider that the functions of the Governa- 
ment of India must develop by agreement and convention 
rather than by the enactment of constitutional provision.”’ 


Now, it is only with reference to this sentence that I should 
like to say that the position, to my mind, is not absolutely clear. 
I do suggest that howsoever much we may leave to the development 
of the constitutional position by agreement and by convention, 
we should make it clear that it shall be within the range and scope 
of the future Government of India to send its agent across the 
seas for commercial purposes and to enter into commercial agree- 
ments and treaties which its government thinks are best suited to 
the interests of India, and to take all such other steps as may be 
necessary on behalf of and for the benefit and protection of its © 
nationals who are in different parts of the British Empire. 


Then, My Lord, it says that it is by the growth of under- 
standing and convention and not by provisions of positive laws 
that the Dominions have attained their present position. Well, 
putting it generally, this may be an accurate statement, but 
examined very closely in the light of the positive constitutions of 
the Dominions, I venture to doubt whether this sentence represents 
the legal and constitutional position correctly. 


Therefore my suggestion is that so far as the Foreign Depart- 
ment of the Government of India is concerned the matters within 
its ch and control will have to be carefully examined and 
classified ified. So far as matters relating to peace and war and treaties 
_of a politieal character either with Indian Princes or with foreign 
potentates or foreign States are concerned, I do say that they 
should belong exclusively to the Governor-General during the 
period of transition, and I impose no restriction upon the power 
_of the Governor-General to select his own Agent or his own Minister 
for the discharge of those obligations. But as regards other 
matters which are treated generally as Foreign, but which really 
effect the national or commercial life, I say they should be within 
the scope of the Legislature. 


My Lord, there is only one thing more that I will say, then I 
will conclude. May I invite Your Lordship’s attention to another 
-provision of the Government of India Act to show what exactly is 
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the position. If Your Lordship will turn to Section 67 (2), it 
says:— 

“It shall not be lawful, without the previous sanction 

of the Governor-General, to introduce at any meeting of 


either Chamber of the Indian Legislature any measure 
affecting .. 2. , 


(d) The relations of the Government with foreign 
Princes or States.’’ 


I venture to think that during the period of transition, wher 
e Governor-General as representi the Crown will be respon- 
sible, this Section or something to that effect will have to stand. 


Then I come to Section 674 (3) :— 


“The proposals of the Governor-General in Council for 
the appropriation of revenue or moneys relating to the 
following heads of expenditure shall not be submitted to the 
vote of the Legislative Assembly, nor shall they be open 
to discussion by either Chamber at the time when the annual 
statement is under consideration, unless the Governor- 
General otherwise direets.”” 

Then you come to sub-Section (v) (8) ** political.” 

This again will have to be ve carefully examined and dis- 
sected and the content of the a ‘‘ political ”’ will have to be 
classified under two groups. Some of them will have to be out- 
side the jurisdiction of the islature, while others will remain 
within the jurisdiction of the islature. These are the impor- 
tant Sections of the Government of India Act which bear on this 
matter. My Lord, I therefore say that that is the position that 
we on this side take. 

Now may I in this connection invite Your Lordship’s atten- 
tion to paragraphs 11 and 12 of the final Re of Round 
Table Conference. Your Lordship was pl to refer to para- 
graph 11 this morning, and psn to the safeguards durin 
the period of transition which are summed up there. First of all 
it says :— 

“The Governor-General shall be responsible for Defence 
and External Relations (including relations with the Indian 
States outside the Federal sphere).’’ 

T do say that I stand by it and affirm it. 

Then, secondly, it is stated :— 

** In certain situations, hereafter specified, which may 
arise outside the sphere of those subjects, the Governor- 


General must be at liberty to act on his own Phe amit 
oe must be given the powers necessary to implement his 
decisions.’”’ 


T also stand by that. 


Then paragraph 12 goes on—and I particularly invite the at- 
tention of Lord Pending to it and ask him to conser whether he 
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thinks that in substance I have departed from the recommenda- 
tions of it, or whether it is not the fact that the recommendation 
made in this paragraph has yet to be considered—as follows :-— 


‘Tt was generally agreed that the presence of a person 
occupying the position of a Minister would be necessary to 
express the views of the Governor-General on Defence 
matters in the Legislature, since these wall impinge upon 
strictly federal matters.”’ 


I do not take exception to that sentence. It continues :— 


“The same is true of External Relations, but there was 
not an equal measure of agreement with regard to the ap- 
ointment of a person to represent the Viceroy in this 
latter subject.’’ 
It is open to you to have a separate Member for External 
Affairs or to place External Affairs in charge of some other single 
Member. Then the paragraph proceeds :-— 


‘© Tt js clear, however, that the Governor-General must be 
at liberty to select as his representatives in the reserved 
sphere any persons whom he may himself choose as. best 
fitted for the purpose, and that on appointment they would, 
if holding Ministerial portfolios, acquire the right, like 
other Ministers, of audience in either Chamber of the 


Legislature." 
T also stand by that. I am imposing no restriction upon the 
Governor-General except in one respect with regard to the ntaire 
rtfolio. He may select an Indian non-official Member of the 
Parialatare in order to give bim a chance of acquiring inside 
knowledge so that the passage of res) onsibility may be facilitated 
and expedited. Otherwise, so far as the substance of the machinery 
and procedure provided is concerned, T have made absolutely no 
change. 
The paragraph continues :— 
‘The suggestion was pressed that any persons so ap- 
inted should be regarded as shan Members of the 
Dounail of Ministers, notwithstanding that they would te 
responsible to the Governor-General and not to the Legis- 
lature, and that they should. be regarded as liable to dis- 
missal (though they would remain eligible for re-appaint- 
ment by the Governor-General) with the rest of their 


May I remind you that the reservation made by me last year 
Teceived a considerable measure of support from Lord Readine, 
who said, when it had been criticised by another member as ridi- 
culous, that after having given the matter very careful considera- 
tion, he had come to the conclusion that the scheme that T sue- 

sted was by no means unworkable, and in fact he supported it. 
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Paragraph 12 proceeds to say—and this is the passage which 
requires consideration :— 

‘* It is difficult, however, to see how this position could 
be reconciled with the rinciple of the collective n- 
sibility of Ministers, and the sub-Committes find th ves 
unable to come to any definite conclusions on the matter, 
though they are of opinion that it merits much more careful 
examination than they have, in the time at their disposal, 
been able to give to it.’’ 

Mr. Gavin Jones: Do I understand that Sir Tej Bahadur 
Sapru would agree that the Minister for Foreign irs shall 
be responsible to the Governor-General both for policy and ad- 
ministration ? 

Sir Tej Bahadur Sapru : Yes, that was my meaning. 


Mr. Gavin Jones : What about the Army? Do you agree to 
that too? ‘ 


Sir T a Bahadur Sapru : Yes, that the Army Member shall be 
responsible to the Governor-General and not to the Legislature. 
The Legislature shall not be at liberty to dismiss the Member. 

I stand by the reservation I made last year, namely, that we 
must establish the principle of collective responsibility in the 
Federal ek epee that so far as the subjects outside go, the 
Army Member should stand also with the rest of the Council, but 
that with regard to matters which are peculiarly within his juris- 
diction, he shall be responsible to the Governor-General, to the 
Governor-General alone, and not to the Legislature. 

It was said in criticism of m proposal last year, and I believe 
it was Mr. Sastri who said it, that it was not right and fair that 
this poor, innocent Army Member should suffer for the fault of 
any other Minister. My answer to that is that that happens every 
day in the case of collective responsibility. The only anomaly is 
that the Army Member shall be appointed by, and shall be dis- 
missible by, the Governor-General, at that is inevitable*if you 
want really to have Ministers and Councils representing these port- 
folios, asa not secretaries or other officials. We have pot to put 
up with that anomaly during the period of transition until the 
position is regularised. 

I have nothing more to say. 

. o >. > > 


Sir Muhammad Shafi : Sir Tej Bahadur Sapru spoke of col- 
lective responsibility just now. Does he mean that the Minister 
in ¢ of Defence and Foreign and Political Affairs, although 
the may be responsible both for licy and administration to. the 
Governor-General and not to the Temtintics Council, yet will have 
collective responsibility along with the other members of the - 
‘Cabinet in relation to these matters? Does he mean that? 


Sir Tej Bahadur Sapru + In relation to other subjects. That 
is the position that I took last year, and that is the position from 
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which you differed. Unfortunately it so happens that I have not 


my opinion. 
Sir Muhammad Shafi : That is not a clear answer to my ques- 
ion; but still, I am satisfied with it. 
Chairman : Would you mind repeating your uestion? Then 
I shall understand it. if Taa Tine. 

Sir Muhammad Shafi : My question, Lord Chancellor, is this. 
Does my friend, Sir Tej Bahadur Sapru, mean that although the 
Minister in charge of Defence and Foreign and Political Affairs 
will, with regard both to policy and administration, be responsible 
to the Governor-General and not to the sax rv nevertheless 
there will be a collective responsibility of a the members of the 
Cabinet, including this Minister, to the Legislature? 

Sir Tej, Bahadur Sapru : My answer to that is this. I con- 
template that the Executive Council of Ministers of the future 
will take collective responsibility in its dealings with the Legis- 
lature, on the principle that they must present a united front to 
the Legislature. If a question arises relating to the Army or to 
Defence or to Foreign Affairs, on which the Legislature records 
an adverse vote against the Member in charge, then he shall not 

ion on that issue; but inasmach as he shall be equally entitled 
to take part in the general discussion on other matters than Defence 
and Foreign Affairs, if the Ministry of the da is thrown out by 
an adverse vote of the Legislature, he too shall go out, though it 
shall be open to the Viceroy the very next day when the gare | 
is formed, or sometime afterwards when the Ministry is fo ; 
to re-appoint that very individual. 

Mr. Jinnah : There is collective responsibility. 

Sir Tej Bahadur Sapru : Yes, Sir, during the period of transi- 
tion. 

Mr. Iyengar : Lord Chancellor, After the clear exposition of 
Sir Tej rf adur Sapru with regard to his proposals on External 
AffairapI shall content myself merely by elucidating my position 
with reference to what the Congress has asked for—namely, control 
over external affairs in a responsible Cabinet, and what the present 

ition is, 

In doing that, you will permit me to say that what we envisage 
as part of the full responsible constitution for India is that India 
should have the same powers and the same status and the same 
responsibility in respect of external affairs as are now in existence 
in the Dominions, and, therefore, I propose, with your permission, 
to examine what really is the present position and what we desire, 
in the pursuit in this full and equal Dominion Status, that we 
should have in our constitution. T shall also attempt to point out 
that, so far as external affairs are concerned, whatever m be the 
difficulty in regard to the control of the Army and the difficulties 
of immediately providing @ national army, the question is a very 
much simpler one in to external affairs, and can give rise 
to no constitutional difficulties. 


7. 
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To-day India has already a certain international position of its 
own, in virtue of the fact that, under the terms of the Treaty of 
Versailles, it became an original Member of the League of Nations. 
India, again, is a member of the Imperial Conference, and has 
taken its a in the same manner as other countries at successive 
Imperial Conferences; and in both the Conferences of the League of 
Nations and of the Imperial Conference D tes from both British 
India and the Indian States have represented India. 

Chairman : I looked this point up last night, but for the moment 
I have forgotten it. What was the first Imperial Conference that 
an Indian attended? 

Sir Tej Bahadur Sapru : It was in 1921. 

Chairman : I was not sure whether it was in 1921. 


Sag Muhammad Shafi : There wos an Imperial War Cabinet in 


Sir Tej Bahadur Sapru': That was different from the regular 
Imperial Conference, 
Mr. Iyengar : The Imperial War Conference was another matter. 
Sir Muhammad Shafi : The date should be 1919. Lord Sinha 
first came to the Imperial War Cabinet, and was then on the 
Imperial Conference. That was in 1919. 
Lord Reading : He was on the Imperial War Cabinet in 1917. 
Sir Muhammad Shafi : 1918 was the Imperial War Cabinet. 
Mr. Iyengar : Then in both of these organisations of an inter- 
national character India’s position to-day is vitally affected by the 
fact that its Delegation does not speak for a Government that is free; 
they are subject to the instructions and control of a British Secretary 
of State in Downing Street. 
Mr, Joshi ; Not in Downing Street. 
Mr. Iyengar : In Whitehall, 
Chairman ; You are only 2) yards out! 
ifr. Jyengar : India to-day, therefore, does not exercise in her 
eneral international relations the rights which the self-governing 
clones have acquired. What I claim on behalf of the Congress 
is that India should be put, in regard to these matters, in the same 
reac’ as the Dominions; and what that position is has, of course, 
en very clearly defined in the words of the Balfour Report. We 
want to be “‘ an autonomous community within the Britich Mutpiis: 
ual in status, in no way subordinate one to another in any aspect 
of our domestic or external affairs, though united by a common 
allegiance to the Crown and freely associated as members of the 
British Commonwealth of Nations.’’ Therefore, the position in 
regard both to the Imperial Conference and to the meetings of the 
League of Nations that are held annually and all the ancillary con- 
ferences, is that India has obtained a certain status which for all 
pur has been, so far as outsiders are concerned, that of equality 
with other members of the League or of these conferences. The 


t position in so far as the legislative competence of the Indian 
islatures is concerned is that in all matters relating to foreign 
— or political rap sr previous sanction of the a 
. is necessary before the Legislature passes any 8 enact- 
ment. Therefore, as to the juridical status of the Indian Govern- 
ment I do not see that it differs in any important respect from the 
juridical status occupied by the Dominions in respect of what may 
called the legislative authority or provisions that may be necessary 

to implement international obligations. 

As the Balfour Report points out, My Lord, the principle of 
equality and similarity appropriate to status do not univ y ex- 
tend to function and in particular in relation to foreign aitairs, 
questions of diplomacy may also require flexible machinery, 
machinery which can from time to time be adapted to the changing 
circumstances of the world. What we here ak My Lord, is that 
this flexible machinery should now be established as part and parcel 
of the tof full responsible government to my country. It is 
no doubt true, as the Balfour Report itself points out, that all the 
Dominions have frankly recognised that in the sphere of foreign 
policy, as in the sphere of defence, the major share of responsibilit 
rests now and must for some time continue to rest in His Majesty’s 
Government of Great Britain; nevertheless practically all 
Dominions are engaged to some extent and some to a considerable 
extent, in the conduct of foreign relations, particularly those with 
foreign countries on their borders. 

Now, My Lord, if we proceed to examine from this standpoint 
what is the position and the rights which the Government of India 
as such has acquired in regard to treaties and other matters, I would 
invite Your Lordship’s attention to a resolution which was adopted 
by the Imperial Conference in 1923, to which India was also a party. 
It reads as follows :— 


“This Conference recommends for the acceptance of the 
Governments of the Empire ’’— 


and I believe that includes the Government of India— 


“that the following procedure shall be observed in the 
negotiation, signature, and ratification of international agree- 
ments,’’ 


And we find under the head *‘ negotiation ” the following clause :— 


‘* It is desirable that no treaty should be negotiated by any 
of the Governments of the Empire without due consideration 
of its possible effect on other parts of the Empire, or, if cir- 
cumstances so demand, on the Empire as a whole.” 


Then there are various provisions with reference to the manner in 
which these consultations should take place between various Govern- 
ments before treaties are made or ratified, or before particular parts 
‘of the Empire require treaties to be made with their neighbouri 

countries. I do not want to detain the Committee with all those 
details. What I am now desiring to point out is that in regard to. 


° 


1021 


all these matters I do not see that there is any inherent incapacity 
in an Indian Cabinet being able to deal with them, nor do I see 
that any of the resolutions of the Imperial Conference, or any of 
the other principles which have been established in connection with 
the proceedings of the League of Nations, would impose any dis- 
ability upon the Indian Government as such, a Cabinet Govern- 
ment, from dealing with those questions. Therefore I desire that 
we should be placed in exactly the same position as that in which 
the Dominions are placed in respect of all these matters. There 
are, of course, many questions of diplomatic and foreign relations 
connected with what we may call high imperial policy or the lar 
foreign policy of the Empire in which I am sure India will follow 
the line of Great Britain in most matters; but there is absolutely 
no objection, there can be no objection, to our being placed in the 
game position as the Cabinets of other Dominions. 

The other question concerns the relations which the future Indian 
Government should have with Indian Princes, That, I think, is a 
question which, in the scheme we contemplate, will soon become a 
matter of the past. If the Indian States as a body come into the 
Federation, then, as Sir Te] Bahadur Sapru properly pointed out, 
many of the matters which now come under the control of the 
Foreign and Political Department will necessarily come under the 
ici control of the Indian States and ourselves under a Federal 

overnment. With regard to matters of paramountcy, in which 
the Indian States have insisted that they shall continue to be con- 
trolled by the Crown, I am prepared, penne for myself—not 
on behalf of anybody else—that that method shall continue so long 
as the Princes desire; and so long as their coming into the Federation 
is made conditional upon it I am willing to leave it to their choice, 
but I hope that they will soon see that the best method of dealing 
with these questions is that they should come unreservedly into the 
Federation. 

I find, in respect of other international matters—matters, for 
instance, with which the League of Nations is concerned—that 
India already exercises a good deal of individuality and independent 
status as do other Dominions. I have here before me a number 
of instances in which the Indian representatives at the League of 
Nations took an independent line—for example, at the Washington 
Labour Conference in 1919, at the General Maritime Conference in 
1920, at the International Labour Conference in 1921, and also in 
respect of the Barcelona Transit Convention, the Convention for 
the Suppression of Traffic in Women and Children in 1921, and in 
other instances, 

Chairman : I want to ask this question, Mr. Iyengar. I do not 
know whether you have had time to give thought to it. How far, 
in your opinion, might the economic and other relations of India 
with the outside world affect their political relations? 

Mr. Iyengar : I am afraid T have not thought sufficiently about 
that subject to give an opinion on it at the moment. [ might also 
mention that in the First Committee of the First Assembly of the 


League of Nations in 1920, India and Australia voted in a minority 
as against Great Britain and other Dominions on the method of 
election of the non-permanent members of the League Council. At 
the League of Nations, particularly in matters respecting labour 
gerhons, the Indian representatives have been allowed by White- 
hall the freedom and independence of action which clearly shows 
that there is absolutely no difficulty in investing powers in such 
maeers as arise out of League of Nations issues in a responsible 
ablnet, 


My friend, Sir Tej Bahadur Sapru, has also pointed out that it 

ill be necessary in the constitution that any responsibility with 

regard to commercial treaties or the edd Me higane of trade commis- 

sioners A the like Aah the gt of the Indian Minister 

responsible to the Legislature, who sho in a position to carry 

forward the policies which are essential for the National Govern- 
ment, 


Ti that is so we are left only with the larger questions of foreip 
policy, say of making peace or war, and of our relations with the 
neighbouring States, on which the necessity for continuing the 
control of these matters in the hands of His Uajentys Government 
or the Crown is sought to be insisted on. So far as that is con- 
cerned, I am clear that even on those matters I cannot sea where 
the special advantage lies in those matters being in the special care 
of the Government's officers in Whitehall rather than in the hands 
of His Majesty’s Cabinet in India, if I may say so. The Governor- 
General, of course, will be in charge of foreign and political affairs, 
but he has got to be advised by somebody, and I think it would 
be all to his advantage if that advice was given, especially in regard 
to foreign affairs, by a gentleman who is a responsible member of a 
responsible Cabinet in India, 


T do not want to enlarge on this matter, My Lord, but I feel—— 


Chairman : What is your attitude towards Section 44 of the 
Government of India Act in those circumstances? Do you accept 
Section 44, as Sir Tej Bahadur Sapru does, or do you say you do 
not accept Section 44° 


Mr. Iyengar : No, Sir, I do not accept Section 44, for this 
reason. Either this power is going to be in the hands of the 
Governor-General, or it is going to be in the hands of the Governor- 
General in Council. I take the words ‘“‘ Governor-General in 
Council” to mean the Cabinet. The words ‘‘ Governor-General ” 
mean the Governor-General independent of Cabinet. Now, this 
Section not only imposes a restriction on the Governor-General in 
Council, but it also imposes the authority of the Secretary of State 
in Council for certain matters. What T am saying is that we are 
now up against the domination of Whitehall, and if that is removed 
all that T say is that our position in regard to the control of foreign 
policy shall be the same as that which His Majesty's Government 
may exercise in respect of foreign policy relating to the Dominions. 
I do not see why it becomes particularly necessary that that control 
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should be ppecedy Pereree! by the maintenance of a special 
agency in Whitehall for Indian affairs only, and I therefore think 
it is one thing to say that the Governor-General shall be advised by 
somebody who is not responsible to the Legislature in respect of 
matters of foreign policy; it is another pap to say that the Secre- 
tary of State in Council shall from London dictate to the Governor- 
General in India what should be the policy. 

Sir Samuel Hoare : And do you not think, Mr, Lyengar, that 
the question of defence is bound to react in the transitional period 
on the question of foreign policy? 

Mr. Iyengar : Yes, certainly. 

Sir Samuel Hoare : You see, the practical difficulty is this. It 
is admitted, anyhow by a great many members of the Committee, 
that in the transitional period defence has to be a reserved subject. 
lt does appear to me, as a question of practical politics, very 
difficult to have foreign affairs a responsible portfolio with defence 
still a reserved subject. It seems to me that the two react very 
much together. I would have oy tars for your consideration that 
aig ad the line with foreign afiairs is the line that has actually 

en drawn in practice in past English history—namely, the powers 
that appear to be very formidable, and they would be very formid- 
able if they were exercised rigidly by Whitehall gradua Mi falling 
into desuetude, and probably you would find that gradually in the 
transitional period, although under the letter of the law f owers 
might remain in Whitehall for a minute direction of Indian foreign 
Soller, if things were working well those powers would gradually 
fall into desuetude. ‘That, I would suggest, has been generally the 
history of government in many parts of the British Empire, and it: 
may well be the line of least resistance in dealing with what is a 
very difficult constitutional problem. 


Mr. Iyengar : I entirely agree, My Lord, that defence and 
foreign policy go together. We have claimed that defence should 
be put under the control of the Legislature, and if the two A 3 
together it would be of advantage to have foreign affaira under the 
control of the Legislature rather than outside its control. 


What I am referring to is this. After all, foreign policy is the 
special preserve of the Crown even in England, and the technical 
part of the responsibility of the Crown to declare war or peace has 
always been controlled by the actual responsibility of His Majesty's 
Government to Parliament. Similarly, I have just read a passage 
in the Balfour Committee’s Report to show that even in the 
Dominions, in respect of. what may be called the major issues of 
foreign policy, the Dominions will for a long time have to leaye to 
His Majesty’s Government here the conduct of those important 
questions of foreign policy. What I am saving, however, is that 
where the Colony or the Dominion finds its interests directly affected 
and wants to have a voice in the matter, it is far betier that that 
function should be discharged by a Minister responsible to the 
Legislature who will be in a position to implement all those obliga- 
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ions which may be undertaken as a result of the foreign policy 
which may be adopted. 

Chairman : I follow. Thank you, Mr. Iyengar, 

Mr. Wedgwood Benn : I should like, if I may, to make three 
observations of a practical kind. In the first place, I assume that 
60 far as a tariff is concerned in India—this is really relevant in a 
way—the Government's view would be that the tariff will pass under 
the control of a responsible Commerce Minister. ‘The working of 
the Tariff Autonomy Convention, however honourably it may have 
been carried out in this country, does present difficulties, and no 
doubt both from the Indian and from the British points of view the 
appearance of a responsible Commerce Minister in India would be a 
great advantage. 

Germane to that comes the question of commercial agreements, 
and with regard to that subject I will make only this observation, 
namely, that the situation has entirely shanged by the alteration 
in policy in this country. It might have been a different matter 
for a government which used no tariffs to control the commercial 

ments of India, but it would be another matter altogether if 

is country adopts a tariff policy which is intended to protect a 

United Kingdom interest, and also claims the right to make com- 

mercial a ents for India on her behalf as well. It would lay 

them ee the suspicion, undoubtedly, of making commercial 
agreements in such a way as to favour their own tariff policy, 


The third point I wish to make is this. I consider from prac- 
tical experience that it would be a great advantage if the interests 
of Indians overseas could be handed over to a responsible Indian 
Minister. It isa heavy charge, as I think Sir Samuel Hoare will 
~ agree, that now lies on the shoulders of any sii iat of State or 

on the Government of India, who whole-heartedly champion the 
cause of overseas Indians. It is a very heavy responsibility, and it 
would be a lightening of that burden as well as an advantage to 
India if a responsible Minister in India could be created to take 
charge of the interests of expatriated Indians. I miake those three 
observations, which I believe to be entirely in line with Government 
policy. There may be difficulties I have overlooked, but I make 
those general observations because I think they represent the right 
course to follow, 

Sir Samuel Hoare : I do not at all admit the second of Mr. 
Wedgwood Benn’s contentions; it does not seem to me that the 
economic policy of this country has anything at. all to do with the 
way in which we should deal with Indian questions. We have 
shown our bond fides in the past by the way we have carried out 
the Fiscal Autonomy Convention, and equally we shall show our 
bond fides towards India whatever may be our fiscal policy here. 

Mr. Wedgwood Benn : My point is that if you have a tariff 
policy in this country and use it as a weapon of negotiation with 
other countries, it will be difficult to differentiate your interest ia 
that respect from the manipulations of a tariff in India which is 
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intended to be solely in the Indian interest. The position is- 
entirely altered if a system of tariffs is adopted in this country. 

Sir Samuel Hoare : I do not want to enter into a discussion on 
tarifis with Mr. Wedgwood Benn, and I would only say that I do 
not agree with my Right Honourable friend's point of view. 


(The Committee adjourned at 3-40 p.m.) 


PROCEEDINGS OF THE FortTy-EIGHYT MEETING oF THE FEDERAL SrRuc- 
TURE COMMITTEE HELD ON WEDNESDAY, 18TH November, 1931, 
aT ll a.m. 
>. > + * > . >. 


The Inclusion of Labour in the Schedule of Federal Subjects and 
the Ratification of International Labour Conventions. 


Mr. Joshi : 1 thank you, Lord Chancellor, for giving me this 
opportunity of placing before this Committee the subject of Labour. 
I Sata to raise two questions, My Lord. The first question is 
that Federal Legislature should be empowered to deal with 
Labour questions, and the second question with which I propose to 
deal is the Federal Government and the Federal ewalatas 
should also be empowered to deal with the question of the ratifica- 
tion of International Labour Conventions. These subjects were not 
dealt with—at least adequately—by the last Session of the Federal 
Structure sub-Committee. 

Chairman : I am very sorry, Mr. Joshi, but I was thinking of 
something else for the moment. Would you just repeat those two 
questions quite briefly, because I am most anxious to follow you? 


Mr. Joshi : 1 propose first to deal with the question of the 
Federal Legislature being se to deal with Labour questions, 
and secondly, the question that the Federal Government and the 
Federal Legislature should also be empowered to deal with questions 
arising out of the ratification of International Labour Conventions. 
These questions were not adequately dealt with last year and in the 
early part of this year when the first Round Table Conference met. 
The principles of the question were indirectly, in my Judgment, 
discussed when we discussed the question of Customs; and the prin- 
ciple of the second question was partly discussed yesterday by Sir 
Yej Sapru when he argued the question of External Relations as 
r economic matters. 

My Lord Chancellor, in the Report of the Federal Structure sub- 
Committee presented at the last Session, Labour questions such 98 
factories, the settlement uf Labour disputes, and welfare, as given 
on page 287, have been made Provincial subjects subject to Central 
legislation; but the Committee also has suggested that the Provin- 
cial Legislatures should have concurrent powers of legislation, the 
previous sanction of the Governor-General not being required in the 
case of Provincial legislation. This is in the list of Provincial 
subjects—List C, Item 26. This is what has been proposed by the 
Federal Structure sub-Committee. 
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In my ju t, Lord Chancellor; the best arrangement will be 
that both the Federal iy era and the Provincial Legislatures 
should have power to deal with Labour questions. 


They should have power to legislate on Labour matters and also 
to administer this legislation. Nis the case of Provincial sf pered 
tion it will, of course, be administered by Provincial Legi 
latures and Provincial Governments. In the case of federal legis- 
lation it may be, according to the nature of the leg islation, ad- 
ministered by the Provinces and other constituent Units of the 
Zen eeeee or it may be administered by the Federal Government 
itself, 


The defects of the arrangement proposed by the Federal Struc- ~ 
ture sub-Committee are two. In the first place they do not enable 
the Federal Legislature to pass legislation on Labour questions. I 
shall deal with this a little later on. The secofd defect is that 
if you leave Labour legislation to the Centre and leave the adminis- 
tration to the Provinces, there is a likelihood of difficulties arising, 
_ @specially as r the financial matters. The Central Legisla- 

ture may pass legislation and expect the Provincial Governments 
and Provincial Legislatures to spend money. Naturally there will 
be difficulties when one Legislature passes legislation and expects 
the other Legislature to spend the money. 


There may be other difficulties also, because we have among the 
federal subjects such subjects as Railways, Port Trusts aiid Ship: 
ing. The administration of Labour laws as regards these will alao 
bs a difficulty. I shall deal with those difficulties a little later on. 
But I feel that if you leave the administration to Provinces and the 
islation to Central, there is bound to be a difficulty, especially a 
difficulty as regards finances. The financial dificulty in my judg- 
ment to some extent would be overcome by giving power to the 
Federal Government and the Federal Legislature to spend money 
on the legislation which they would pass, even though the adminis- 
tration may be Provincial. According to the present Government 
of India Act the Government of India is not able to spend money 
on those subjects which are Provincial, although the legislation is 
Central. This has created some difficulty even under the present 
constitution, and the difficulty may be increased unless we empower 
the Federal Government to spend money on Labour questions. 
Especially on those questions on which the Federal or the Central 
Legislature legislates there will be difficulties, 


At this stage, Lord Chancellor, I do not propose to disturb the 
whole arrangement 8 a by the Federal Structure sub-Commit- 
tee. ‘They may keep the administration Provincial, but they will 
have to give power to the Central or the Federal Government to 
spend money on those matters on which they would legislate. This 
would to a great extent obviate the difficulties that may be caused 


by the Central Legislature and the Federal Legislature legislating 
and asking the Provinces and the States to administer the legisla- 


tion, 


>. 
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Lord Chancellor, I shall now deal with the second defect of the 
present arrangement, namely, that Labour questions should be 
within the purview of the Federal islature. My reasons for 
proposing that Labour legislation should be federal in the sense that 
the Provincial Legislatures would have also power, while the 
Iederal Legislature would also have a similar power to legislate, 
are these. |When I say that Labour should be made a federal 
subject, I do not mean that the power of the States and of the 
Provinces to legislate and to administer Labour matters should be 
taken away. The powers should be concurrent. The reason, Lord 
Chancellor, is that Labour legislation by its very nature must be 
apenas When we make Gustoms and Tariffs federal, the principle 
is the same. 


Tf you allow the different constituent Units of the Federation to 
impose tariffs or customs amongst themselyes and against each other, 
you give protection to industries in one part of the Iederation 
against those in another; but the same kind of protection is in- 
directly given to industries in one. part of the Federation by allow- 
ing that part to have no legislation on Labour matters, do not 
suggest that Labour legislation necessarily means an increased cost 
of production, but also I do not deny that in some cases Labour 
legislation will mean increased cost of production; and, if the cost 
of production in one part of the Federation is increased on account 
of Labour legislation, then to that extent the industries in that 
part of the Federation where there is no Labour legislation will get 
protection against the other part. 

This is a principle which can be easily understood, and we 
accepted this pemeipla when we made Customs and Tariffs a federal 
subject. We also accepted this principle when we discussed the 
» paldaay of Federal Finance, inasmuch as we accepted the principle 
that one part of the Federation should not create trade barriers 
against the other parts of the Federation. We haye therefore 
accepted this principle. It was on account of the same principle 
that the necessity was felt for the creation of the International 
Labour Organisation. The principle is the same, namely, that 
Labour legislation in one part of the country, or even in one part. 
of the world, cannot progress beyond a certain limit unless the 
other parts are also willing to make progress. 

The difficulties are created even to-day, and we are quite sure 
that if Labour legislation remains on different standards in the 
Indian States from British India, there is a danger and a likelihood 
of industries passing from one part of the country to the other. 


Moreover, Lord Chancellor, we have made Porta, Shipping and 
Railways federal subjects. Now, there are a large aanDer uh 
workers ed in ports, engaged in shipping and engaged on the 
i ape enact caren Parone legislation ahi may be 
passed by the Central Legislature but administered provincially, 
which is not federal; if Labour legislation as applied to these 
workers is not federal, there are bound to be difficulties. You may 
have a railway line which passes through British India and also 
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through the territory of Indian States. If the hours of work om 
that railway are controlled in British India but not in the States, 
a§ soon as a driver enters the territory of an Indian State he will 
not be subject to any Labour legislation, and that is bound to 
create a difficulty. In the same way, if workers working in the 
Port of Bombay are protected by legislation, and if workers work- 
ing in the Port of Bhavnagar are not protected, then the port 
charges in Bombay are likely to be higher than similar charges in 
Bhavnagar, and the port traffic is likely to pass through Bhavnagar. 
The same principle applies to seamen, 

I therefore feel that the right solution, when we have such 
subjects as Railways, Shipping and Ports federal, is that the 


Federal Government should be empowered to deal with Labour 


legislation. 


The Whitley Commission considered this question, and came: 


to the conclusion that the right way of dealing with this question. 
is to make the subject a federal one, although the Commission felt 
some difficulty in making a positive recommendation on account 
of the fact that the Commission was appointed to deal with condi- 
tions arising in British India alone. This is what they say at- 
page 474 of the Whitley Commission’s Report :— 

* So long as there exist side by side areas in which legis-- 
lation is comparatively backward, there will be a handicap 
to progress in the rest of India. There are, therefore, good 
grounds for making labour legislation both a federal and a 
provincial subject.’ 


The Commission point out that there are other difficulties existin 
in the Punjab and in Rajputana, where there are States which 
have got no legislation and there are British territories which have 
got legislation on this a? Lord Chancellor, if you do not 
make Labour legislation federal the protection given by the 
International Labour Organisation to Labour in India will alse 
be to some extent reduced. At present India ratifies certain 
conventions of the International Labour Organisation, and to that 
extent workers in India get protection from these conventions, but 
if we have a federal constitution where the Federal Government 
will not have power to ratify conventions the protection will be 
less, because the constitution of the International Labour Organ- 
isation states this at Section 405 of the Peace Treaty, Sub- 

section (9):— 

“In the case of a federal State, the power of which to 
enter into conventions on labour matters is subject to limi- 
tations, it shall be in the discretion of that Government to. 

treat a draft convention to which such limitations apply as 
a recommendation only, and the provisions of this Article 
with respect to recommendations shall apply in such case.’” 
The difference between a recommendation and a convention is 


that in the ease of a convention, when a Government accepts it, the 
whole convention, both in letter and in spirit, is applicable to that 
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territory, but in the case of a recommendation the action is 
optional; it is left to the option of the Government; whatever 
action the Government think wise to take they may take; they are 
not bound to take any particular action in the case of a recom- 
mendation. In the case of a convention they must take action in 
accordance with the letter of the convention. So in the case of a 
federal constitution where there is no power in the Federal Govern- 
ment to ratify conventions and pass legislation to areas those 
conventions, the protection to the workers from the International 
ur Organisation becomes less. 


Now, this difficulty created by Labour legislation not being 
made federal has been felt in other federal countries. Take, for 
instance, Canada and the United States of America. In Canada 
the Labour legislation is a provincial subject, but there were many 
occasions, and especially now, under the present conditions of 
trade depression, on which the Governments have begun to feel 
difficulty. 

In the first place, in the matter of trade disputes they passed 
Canadian Act which applied to all Canada, because they felt 
that such an Act was absolutely necessary, and that there was the 
mecessity of having one Act. Unfortunately, on account of the 
constitutional difficulties, that Act, aithanek it remained on the 
Statute Book for many years and was put into practice for many 
years, has now been declarhi invalid, 


Moreover, the Canadian Government also thought it necessary 
to have one legislation for Health Insurance, They could not 
pass one legislation for the whole of Canada, so they had to allow 
the Provincial Governinents to pass laws on health insurance. The 
Provincial Governments could not finance the Health Insurance 
Act. Therefore the Federal Government contributes money to 
the Provincial Governments which pass legislation on health 
insurance; with the result that, although taxation is paid by all 
the Provinces in Canada, out of that taxation contributions are 
paid only to those States which ay legislation on health insurance, 

herefore those Provinces which do not pass legislation on health 
insurance pay taxes to the Federal Government but do not get the 
benefit of oy Be 

At present, on account of the unemployment there, the Federal 
Government of Canada is considering ways and means of getting 
‘over the difficulty of dealing with unemployment, because un- 
eeplorment cannot be dealt with provincially; it must be dealt 
with by the National Government, and they have no power to 
‘do it at present. 

Similarly, in the United States they find it difficult to pass 
certain Labour legislation, with the result that there js a danger 
felt by those States in the United States which have got such 
legislation that their industries will pass to other States. For 
‘instance, the Western States—what is called ‘ New England ’’*— 
which have got better legislation are complaining. and are asking 
their States to repeal the legislation in order that those States 
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should be able to compete with the industries in the Southern 
States, because industry is passing from New. England to the 
Southern States of the United States. 


Therefore both Canada and the United States have experienced 
this difficulty. 

Canada has also experienced difficulties in the matter of the 
ratification of conventions. I stated in my speech in the Pl 
Session last year that while India, which is industrially more 
backward than Canada, has ratified eleven conventions of the Inter- 
national Labour Office (because India had a unitary form of 
government) Canada and Australia have only ratified four con- 
ventions, and the only conventions which they have ratified con- 
cern maritime workers; they could not ratify conventions dealing 
with other workers at all. 


Lord Chancellor, it is for these reasons that I feel that Labour 
legislation must be made federal. 


There is one other thing I wish to say. On this point the 
States really need have no fear of British India being ranged 
against Indian India, because if you pass any piece of Labour 
legislation there will be no separate interests of British India 
against the States. The Legislature, if it is divided, will be 
divided according to the interests—the employers and those who 
sympathise with the Ge teen and Labour and those who 
ersapathise with Labour. erefore there is no danger of British 

being ranged inst the Indian States at all. Moreover, 
I have absolutely no doubt that in the case of Labour legislation 
being made federal, even the employers will agree with me that 
the legislation must be made a federal subject. 


My Lord Chancellor, there is one question which arises as 
regards Labour being made a federal subject, and that is that on 
the whole there are many people who say that Provincial Councils 
will be more democratic than the Federal Legislature. I feel that 
& Provincial Council will be more democratic than the Federal 
ee, and may be more willing to pass legislation favouring 
Labour. But at the same time we have to remember that we are 
not preventing Provincial Legislatures from passing Labour legisla- 
tion; we are giving them the power; but the experience of the 
world has shown that, although Provincial Legislatures may have 
the willingness and the desire to pass legislation, they will not be 
able to get over the difficulty caused by Labour legislation not 
being passed simultaneously. 

Tt is on account of these reasons, Lord Chancellor, that I pro 
that the Federal Legislature should be empowered to shake Sete 
lation on Labour matters, and should be enabled to spend money 
on Labour subjects. 


Now, Lord Chancellor, I shall turn to the other subject, namely 
the ratification of international conventions. The present position 
is that India as a whole is a member of the League of Nations. 
But it is only British India that takes part in the conferences of 
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the International Labour Organisation. Although India as a 
whole is a member of the League of Nations, it is British India 
alone that ratifies the conventions. My Lord Chaneellor, this 
procedure is an irregular one, British India alone cannot ratify 
conventions. If conventions of the International Labour Organ- 
isation are to be ratified, they must be ratified by the whole of 
India. But although this procedure is an irregular one, the irre- 
ity, is tolerated because it is neither the interest of the 
ternational Labour Organisation nor the interest of the workers 
in India to create a ditfoulty and prevent ratifications, a result 
which will happen if we insist upon the whole of India ratifying 
conventions. But this difficulty will be removed when we | ave 
a Federal Government and a Federal Legislature. We shall have 
a Government and a Legislature that will deal with the whole of 
India. The present difficulty caused by the Government of India 
not having power to deal with Labour matters as regards the 
Indian States will be removed when we have a Federal Legislature 
and a Federal Government that will be able to deal with Labour 
matters. Therefore the present anomaly of British India alone 
ratifying the conventions need not be continued, 


Under the present constitution proposed by the Federal 


Structure sub-Commiitee there is no mention made as to which is 


left to the Crown to he dealt with, the ratification of the inter- 
national conventions will he a Crown subject. Lord Chancellor, 
this creates a difficulty. The Crown will have the power of rati. 
ing the conventions passed at the International Labour Conf2r- 
ence, but we are not leaving it to the Crown to legislate on Labour 
matters. The Crown cannot ratify conventions and not be able 
to implement these conventions—because the Crown will have no 
power to legislate on Labour matters. Therefore the proper 
authority for ratifying conventions js the Federal Government 
and the Federal Legislature, which should he empowered to pass 
legislation on Labour matters. Lord Chancellor, if India, on 
account of the present constitution as p oposed, is unable to ratify 
the conventions of the International Labour Conference—which 
will happen if we leave the ratification in the hands of the Crown, 
which will have no power to legislate on Labour matters—India 
will very much lose its prestige in the international world. At 
Tesent, especially in the Internationa] Labour Organisation, 
ndia has got some prestige as leading the Asiatic countries in 
the matter of Lahour legislation; but if India is unable to ratify 
a convention, India will lose that restige; and, not only that, 
but on account of India being conhle to ratify conventions of the 
International Lahour Organisation, both Japan and China will not 
ratify conventions of the International Lahour Organisation. 
Moreover, if we are unable to take an effective part in the 
International Labour Organisation, our political status to a preat 
extent will suffer internationally, which is a result that none of 
my countrymen would like to produce. I therefore feel, Lord 
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Chancellor, that the ratification of international conventions should 
be a subject within the power of the Federal Government and of 
the Federal islature. ‘ 
joe Chancellor, I have nome Gonass but encore I close pa rte 
state what my exact pro is. My pro is, in the 
lace «hat the Pectiveuhsaialateres should be empowered to 
legislate as well as to administer legislation on Labour questions. 
At the same time, the Federal Legislature should also have power 
to legislate on Labour matters, and the administration of the 
legislation should be left to the States and to the Provinces with 
one reservation, namely, that the Federal Government should have 
owe to spend money on matters whick are dealt with by the 
ederal Legislature. | 
My second pro is that the ratification of international 
conventions should be a matter within the authority of the Federal 
Government and the Federal Legislature 


Chairman: Thank you, Mr. Joshi. I should just like to make 
one or two remarks upon each of the points that you have raised. 
You have advanced your ideals, namely, that Labour legislation 
should be within the purview of the Federal Legislature. You 
have advanced not only the ideals, but the arguments which you 
said, quite rightly from your point of view, ought to induce that 
state of things to come to pass. 

I suppose that anybody who was entrusted with the drafting 
of a federal constitution for India would start in this sort of way :— 

“The Indian Federation to be established by Royal 
Proclamation, issued with the advice of the Privy Council, 
secretes the establishment of Federation on an appointed 

ay. 
(1) The Federation to consist of :— 


(a) Specified Governors’ Provinces in British India and 
specified Indian States being States which have agreed to 
enter the Federation and have ceded the necessary rights 
and powers to the Crown for the purposes of federation; 

(6) Such Governors’ Provinces as may be established 
hereafter and such other Indian States as may hereafter 
accede. The limits of the Provinces to be those existing 
at the date of the Act, but nothing in the Act to affect 
the position as at the date of the Act of any territories 
not within the limits of a Province which are administered 
with or as part of any Province under the Foreign 
Jurisdiction Act, 1890.”’ 

You will see, Mr. Joshi, that federation depends upon consent, 
and it will have to be of the States which have agreed to enter 
the Federation and have ceded the necessary rights and powers to 
the Crown for the purposes of federation. Your argument is an 
admirable one, and no doubt on your way back to India you will 
take aside Sir Akbar Hydari and His Highness of Bhopal and 
press your arguments on them, and no doubt you will do so with 
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da’ usual skill; but that is how the matter stands with regard 
to that. 

Sir Akbar Hydari: So far as Hyderabad is concerned, Mr. Joshi 
has in a great measure been speaking to the converted. Hyderabad 
is pasing its legislation more or less on the lines of British India, 
and will continue to have it on those lines and on the lines which 
are dictated by sentiments of humanity; so that, so far as that is 
concerned, I think Mr. Joshi will not find very much difficulty in 
coming to some agreement with Hyderabad so as to safeguard the 
rights of Labour on purely humanitarian grounds. 

Chairman: I am sure Mr. Joshi will receive that with great 
satisfaction. 


The other point he raised is a rery important one, and that is 
with regard to the ratification of these international Labour con- 
ventions. What I am going to say now is not my opinion at all: 
it is simply certain suggestions, some of which I indicated to 
Mr. Tyengar yesterday. I am simply going to read them out so 
that you may give thought to the matter. I do not want any 
opinion expressed now. It is a matter which has not been Prop erny 
considered yet, and which cannot be properly considered yet, an 
therefore I am going to read these things out in order that you 
may have an opportunity, I will not say of agreeing with them, 
for I do not a for agreement or disagreement, but so that you 
may consider them, because they are matters which have e 
our careful thought over here, and we are in a little difficulty 
about them. 

This is on External Relations: — 


“ There is a theoretical difficulty in fixing the limits of 
the subject, since many external questions have their internal 
aspects, and vice versd. In practice, however, the difficulty 
will be much smaller than in theory. The reserved subject 
is broadly the political relations of India with other 
countries, including British relations with foreign countries, 
in so far as they are conducted by the agency of the 
Governor-General.” 


Now here comes your point:— 


** It is true that the economic and other relations of India 
with the outside world may affect political relations, and ip 
so far as they may do so the Governor-General will have + 
special personal responsibility. In cases which have both 
a political and an economic or other aspect, policy will in 
practice possibly be decided by the Governor-General acting 
on his own responsibility subject to the control of His 
Majesty’s Government, or on the advice of his Ministers, 
according as the political or the non-political aspect pre- 
dominates, or will be the subject of agreement and com- 
promise between the two sides of the Government. When 
there is no ment as to which side is principally con- 
cerned the Governor-General’s decision will be final. Tt 
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will therefore be unnecessary and undesirable to attempt by 
rules or instructions to define the extent of the reserved 
subjects or to enumerate its heads. The matter to be 
actually included in the portiolio of External Affairs will, 
of course, have to be settled later for the allocation of 
business, but even then it will be undesirable to define by 
hard and fast rules the extent to which they are or are not 
reserved. It seems impossible to make a satisfactory classi- 
fication of political and economic, etc., questions in which 
both oe are present and the one or the other aspect may 
preponderate. At different times a hard and fast classifica- 
tion, however meticulous, will almost certainly hamper 
administration on one side or the other.’’ 


That will appear on the note and I want you to be good enough 
to consider that, Mr. Joshi; it affects your class of case, if I may 
say so. We are getting down to grips with this subject now. No 
constitution will ever last, however aneenly you draw it up, unless 
people are agreeable to work it, and anybody—I was going to say 
any fool, but that is a ety thing to say—anybody can make a 
mess of any constitution if he wants to obstruct; and I think, 
therefore, the very best nig Reet I submit it for your careful 
consideration—is this: you do not want to be hampered by too 
many rules in the future and you do not want to have too many 
regulations, but you will find that if you have any sort of general 
regulations, with the spirit of give-and-take, as things go on, and 
mutual agreement and compromise, you will be able to settle a 
very great number of things as they arise by mutual discussion and 
consent and compromise. Therefore do not at the present moment 
tie yourselves up with a tremendous amount of theoretical rules, 
which may be an awful curse to you when you come to try to 
settle the questions which arise day by day. You will find that as 
the provincial affairs and the federal affairs get into order the daily 
working of these things will enable you all to come to working 
agreements which will be far better than our laying down a 
thousand and one theoretical rules as to what is to happen in various 
contingencies which may never arise. 

T have said all I have got to say. I do not want any comments 
but T want you to be good enough, because you have raised two 
important points, to go back and consider those things, 


J * * # s 


Defence and External Relations. 


Sir Akbar Hydari: Lord Chancellor, with regard to Ext 
Relations I should like to invite attention to thie bontanes site 
Prime Minister’s declaration, by which we stand. Tt is at page 
SI :— | 

“ The connection of the States with the Federation will 
remain subject to the basic principle that in regard to all 
matters not ceded by them to the Federation their relations 
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will be with the Crown acting through the agency of the 
Viceroy.”’ 


As to Defence, His Highness the Ruler of Bhopal has read 
out a statement which represents the unanimous opinion of the 
Indian States Delegation. Whether there should be a Minister 
of Defence, whether he should be an Indian or a European or either, 
whether he should be from the elected members of the Legislature 
or nominated by the Viceroy—all these are questions which we 
desire to leave for decision by the Crown, to which we reserve full 
responsibility as long as Defence is a Crown subject; and in this 
connection er invite again particular attention to paragraph 
5 of the Defence sub-Commitiee’s report. 

Chairman: It is at page 62, if you would kindly read it out. 


Sir Akbar Hydari: ‘A view was expressed that an addition 
should be made to these resolutions to the effect that the sub- 
Committee recognised that no action should be taken su as to 
prejudice in any way the power of the Crown to fulfil military 
obligations arising out of Treaties with particular Indian States.” 
Tt was ruled, however, and accepted by the sub-Committee that 
such a specific declaration was unnecessary, the Chairman giving 
an undertaking that neither this sub-Committee nor any other 
Committee could in any way abrogate treaty obligations and 
engagements that were in operation. 

As I say, I invite particular attention also to this portion of 
the Defence sub-Committee’s Report. So far, however, as to his 
being a member of the Federal Cabinet is concerned, I, for one, 
speaking for myself alone, would not like to introduce an extraneous 
element and thereby destroy the unity of the Federal Cabinet by 
making him a member of that Cabinet. The educative and the 
liaison functions, which is one of the arguments for having such 
a member in the Federal Cabinet, can be performed in my opinion 
much better by an Advisory Council drawn from several groups 
representing several interests, and who would be in touch with 
the Commander-in-Chief or the Viceroy’s Military Adviser, if such 
is appointed. 

Chairman: Thank you very much, Sir Akbar; I am very much 
obliged to you for your help. 


Amendment of the Third Report of the Federal Structure 
Committee. 


Mr. Jinnah: Lord Chancellor, you have forgotten me altogether, 
about that paragraph 14? 


Chairman: No, I have not, Mr. Jinnah. I have got here your 
little note that you sent me yesterday, I will read it. 

Mr. Jinnah: I do not want it to be locked up in your breast ; 
I want it to be on record. 
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Chairman: I will unlock it now. This is the letter which I 
sent to you yesterday :— 
“‘ My dear Jinnah, Will it suit you if I add at the end of 
paragraph 59 the words ‘ Mr. Jinnah and/or the Muslim 
elegation are unable to give their assent to this 
paragraph ’?”’ 
The mention of paragraph 59 was a mistake, of course. You quite 
rightly ore out in your reply that it was paragraph 14 not 
paragraph 59, and you wrote :— 
“The Muslim Delegation are unable to give their assent 
to the paragraph as they think that no case for weightage has 
been made out.”’ 


Now, what I am going to do is this; I am going to add that at 
the end of the cavaprank: but the only thing I wish to ask you 
is this. In order to save expense, instead of having the whole 
thing printed with that addition, will you allow me to say it 
publicly at the Plenary meeting of the Conference, and then we 
can have it printed with any other alterations? 


Mr. Jinnah: It is as you wish. 

Dr. Ambedkar: I want to say that I agree with that statement 
of Mr. Jinnah. 

Chairman: I will put you in too. 

Mr. Joshi: I also agree. 

. oF . — > 
Commercial Discrimination. 

Mr. Benthall: The subject which I have the honour to begin 
is supposed to be a very controversial one, but I am not one of 
those who think that it is insoluble. I think the best service that 
T can do at the present juncture is to put forward the full views 
of our people, not as a college debate but because, if all the cir- 
cumstances are fully taken into consideration, it is my belief 
that a greater measure of understanding can be reached than has 
been reached hitherto. 


After all, the problem which is facing us in commercial dis- 
crimination is contained in paragraph 14 of the Minorities Report 
of last year, and it boils down to further discussion on the clause 
requiring that an appropriate convention based on reciprocity 
should be entered into for the purpose of regulating the commercial 
rights of the British mercantile community. As far as I am 
concerned, I am determined, if possible, to get a stage further 
both by public discussion and by private negotiation. What I feel 
is that if it is impossible for us to get a complete solution of our 
differences of opinion, we can at least be no worse off, as I am 
convinced from my conversations in private that there will be no 
going back on the spirit of last year’s clause. 


With your patience. therefore, I propose to deal with this 
subject rather fully, and I will deal with it quite frankly and will 


vs. 
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keep nothing at the back of my mind. At the same time, I will 

try to put it in the least controversial and the most moderate way, 

poe; and out of it I have great hopes that even at this eleventh 
our we may get a good deal further. 

I would ask my fellow Delegates for one moment to put them- 
selves in our position, On the one hand, Indians are asking ue 
not to stand out against a transfer of political power over com-~- 
merce, and on the other hand a large volume of public opinion 
proclaims that if the power is transferred they intend to e use 
of it to our disadvantage. The leaders of British commercial 
opinion have in recent months made it quite clear on many 
occasions that they have no desire whatsoever to stand in the 
way of any legitimate aspirations of Indians or to impede India’s 
constitutional advance on sound lines. We are just as anxious as 
anyone else for a successful outcome of this Conference, but it has 
been necessary for us, and still is necessary, to state that unless our 
rights are protected in the clearest and most unequivocal manner 
we must reserve our consent to the transfer of power, and that 

rotection must be afforded in the Act itself; but let me add that 
if a solution can be found I feel quite confident that a great cloud 
will be cleared away between the two peoples, and it may lead to 
a happy solution of the whole problem, 


There were two courses open to us to obtain the safeguard which 
we required before agreeing to the transfer of power. We could, 
of course, have gone to His Majesty’s Government direct, and if 
we did so we should have gone with confidence of support in the 
fullest possible manner. We have not done that. The Round 
Table Conference was called to find the maximum possible measure 
of agreement on all the subjects which came before it, and in 
joining it we have come in that spirit, not to try and make but to 
solve difficulties, not to destroy but to try and build up. 

In respect to this particular problem we have come to make an 
agreement to fill out clause 14 so that both sides may understand 
it more clearly. 

Before going on with the details of the case, I should like to 
make one more point, slightly controversial. As I have indicated, 
we are not afraid of bringing a fair mind to this question, because 
we realise that if it is to reach a satisfactory issue our fellow 
Delegates must recognise that any settlement is fairly in the 
interests of India as well as of ourselves. As Sir Hubert Carr said 
at the last Conference: Our commercial rights are not for nego- 
tiation, but we are prepared to go as far ag we can to meet Indian 
aspirations for the good of India, provided we are met halfway. 
But whilst we are prepared whole-heartedly to look at the interests 
of India as a whole, we are not much concerned with the interests 
of a few individual competitors who have shown that they seek to 
deprive us by legislative actions of rights which we have legiti- 
mately won by years of industry and integrity. 

The problem divides itself in our minds into five sections. ‘The 
first of these is the substance of the trading rights of the British. 
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subjects in India. The second is the methods by which Indian 
trade can be assured of a fair deal. The third refers to trade 
relations between Great Britain and India. The fourth relates to 
the method of introducing an agreed solution into the constitution. 
The fifth section concerns trading agreements between India and 
Burma, if Burma is separated, between Burma and Great Britain, 
between each individual State and Great Britain, and the internal 
problem between the States and Provinces of India. These last 
additional aspects do complicate the problem, and cannot in the 
tong run be avoided. But once the first four points have been 
= ied I feel confident that the rest will fall more easily into 
ution. 


The first principle laid down at the Minorities Committee at the 
last sitting a the Conference was set forth as follows :— 


“The principle is generally agreed that there should he 
no deciatiatin dar rights of the British mercantile 
community, firms and companies trading in India and the 
rights of Indian-born subjects.”? 


Now that principle has been agreed, and it might be argued that 
there is no need to dwell further upon it; but this is the only 
opportunity I think that we shall have of stating our case, and I 
think it is ne and will be very helpful if we put forward 
what is in our Beenie minds. 

Whatever may be said to the contrary and however much 
detractors of our historical association with India may seek out 
instances where British traders have not done well for India, it 
must be acknowledged that India has reached its present stage 
largely owing to British capital. Many of us look forward to the 
day when India may follow in the footsteps of the United States, 
whose industrial and financial progress was originally built up on 
a foundation of British capital. India to-day ranks I believe as 
the fifth country in the world’s trade, and she can take a still 
higher place if British and Indians can find a way of working 
together. Our first claim to recognition, therefore, is based upon 
our past service and our established rights which are part of the 
national economy. We are not demanding something new but the 
retention of something which we already have: and no one would 
willingly allow themselves to he deprived of something which they 
have justly earned and which they value very highly. I think 
you will agree with me that that is a fair claim. : 

The Government of India’s Despatch of September, 1930, ; 
Section 190 puts the case very fairly vit says :— : a Bonn an 

“ Subject always to India’s right to receive reciprocal 
treatment, citizens of any part of the Empire should be 
es to hittin ys to engage freely in an trade, 

usiness, profession or calling, and when established } i 
to receive just treatment.”’ . pie ees 

That is just our claim. If we were to base our claim solely upon 
Gur’ past services and rights; we should, in justice, and- in spite of 
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what anybody can say, have an unassailable claim to the protection 
which we ask for wade the new constitution. But although that is 
in reality our strongest ground for claiming the application of the 
principle of no discrimination, there are other grounds which are 
equally werful. What we ask we concede. The Indian subject 
of His Majesty or of a State can come to this country and, as 
a British subject, the law excludes him from nothing that is law- 
ful to a European British subject. He is free as a British subject 
to come and go; he can exercise the vote on obtaining the necessa 

ualification ; he can sit in Parliament; he can be eligible for bot 

ouses. He can carry on any trade or profession; no law of this 
country so far as I am aware excludes him from any benefit of 
trade. As a British subject he is entitled to the benefits of any 
Act which allows State aid to industry. In one recent Commission 
the Overseas Trade, Credit and Insurance Act of 1920 was quoted 
as embodying discrimination; but that discrimination was against 
foreigners; and no British subject, no British Indian subject is 
excluded from the benefit of that Act. All we ask, therefore, is 
reciprocity on the lines of the second part of the clause. So long 
as Great Britain does not discriminate, so long we claim India 
has no moral right to do so, and should demand no legal right. 

Now it seems to me that if these two countries are to go hand 
in hand together in the future, there can be no principle more 
natural between the two nations than the principle of equity and 
reciprocity. 

Mahatma Gandhi t his early life fighting for this principle, 
and I feel quite sie teat he has not changed his view. I think 
I am right in saying that Mr. Sastri and Sir Tej Bahadur Sapra 
at successive Imperial Conferences fought for this principle. 

Mr. Sastri: But did not get it. 

Chairman: He only said you fought for it. There is nothing 
controversial in that statement. 

Mr. Benthall: The line which we have taken and propose to 
take represents the good relations which one would cry ex- 

ect to exist between two countries under the same Crown and 
ound together by common interests. 

The above two arguments in favour of our claim are based on 
right and abstract justice, but there is another argument, another 
aspect which carries equal weight, and that is based on reason. It 
is not as if this question was a new subject; the whole matter has 
been thrashed out in a most thorough manner by various Com- 
mittees in India. 

The first to discuss the question was the Indian Fiscal Commis- 
sion of 1921-22, and T shonld like to quote you a few sentences 
from Chapter XV of their Report to show that the presence of 
foreign capital in India was not considered by them detrimental 
to India’s interests. On page 130 of the Indian edition, Section 
289, there occurs the following passage :— 

** Tf it were true that employment of foreign capital 
would merely benefit the foreign capitalist, and would not 
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benefit India, no one would hesitate to condemn the use of 
foreign capital, but, when the matter is really examined, 
there can be no doubt that, though the foreign capitalist 
may get his profit, the main advantage from the employment 
of foreign capital remains with the country in which it is- 
employed. In the case of India this is particularly clear.”’ 


Further on, at page 134—these are just samples of many similar 
passages—there occurs the following :— 


“‘ If, however, legislation is enacted putting obstacles in 
the way of the employment of foreign capital, India’s credit 
abroad will be injured and the British investor will also 
become shy. The result will be that India will not be able 
to obtain the money which she requires both for public and 
private purposes, or will only be able to obtain it at mate- 
rially higher rates.’’ 

That is even more true to-day. 


Two causes of the distrust of external capital, and therefore of 
our position in India, were raised and dealt with. The first was: 
the allegation that the vested interests of external capital tend to 
be antagonistic to political progress. Whatever justification there 
may have been for this criticism in the past, there can be no 
justification to-day, nor can there be any possible argument at all 
under the proposed future constitution. 


The second argument was that external capitalists took ino 
trouble to train up Indians or to associate themselves with the 
country. The Report remarks, with regard to this, that there is 
a growing tendency, due to economic causes, for foreign capital to 
identity itself with the interests of India. I have no hesitation in 
saying that this process has been most marked in recent years, 
as anyone will admit who cares to make an impartial investigation 
of the recent business relations of British trade in India: and this 
is a process which must necessarily continue in the future. The 
thousands of shareholders and clients with whom we have to deal 
make it a prime necessity that we should associate ourselves with 
Indians in every possible way, and I may record my own ex- 

erience that even in the height of the civil disobedience movement 
ast ned very little arose to disturb the good relations between 
ourselves and our friends, even in quarters where the most violent 
political pressure was brought to bear. 

The process of Indianisation is bound to continue in the natural 
course of events, and will be accelerated under an Indian Govern— 
ment, but the attempt to hasten unduly the course of events would 
only react to the general detriment of India. If there is anything 
very clear to me, it is that the real future prosperity of India lies: 
in joint enterprise of Europeans and Indians. 

The Minority Report of the Indian Fiscal Commission, while 
anticipating that an Indian Government should, in any case where 
Dounties are given, be entitled to exercise some control in the 
interests of India, also claimed that the right to establish any 
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industrial enterprise behind the tariff wall should be considered 
45 a concession in itself, and they desired that any companies which 
-established themselves in future behind the tariff wall should be 
required to comply with three conditions. Such companies should 
be incorporated and registered in India with rupee capital; there 
should be a reasonable proportion of Indian Directors on the board 
and reasonable facilities should be offered for the training of 
ee apprentices. I would ask you particularly to remark those 
conditions. 


As a result of the findings of this Commission a further Com- 
mittee, known as the External Capital Committee, was appointed 
an 1924 to consider the question. The terms of reference were 
** to consider the question of the flow of capital into India from 
external sources.’’ It was appointed for the specific purpose of 
«learing up the points left out by the Fiscal Commission. It 
issued a questionnaire dealing with the replacement of restrictions 
on and differentiation of external capital, and it reported towards 
the end of 1925 :— 


“This Committee confirmed that as a general principle 
the inflow of external capital is not only unobjectionable in 
itself but is a valuable factor in assisting the economic 
development of a country and in increasing its wealth and 
employment. Ordinarily countries so far from 
attempting to discriminate against or to penalise the 
arey capitalist do all they can to encourage the flow of 
capital.’’ 


They pointed out the advantage to be gained by encouraging 
Tesla | anita so far as internal capital was not iothooting 
They added that :— 


“‘The proposition that preferential terms should be 
secured by Statute to the Indian investor is short-sighted 
and involves an economic fallacy. The interests of the 
Indian investor will best be served by giving him the widest 
freedom of choice as to the character of his investments 
and the most open market in which to sell them when he 
so desires.’’ 


Now I would quote from the Summary of Recommendations, 
Section ITT :— 


Though in certain circumstances the control of external 
capital may be necessary in the interests of India general 
measures discriminating against it or penalising it either by 
way of taxation or by way of control would, so far from assist- 
ing the development of these resources or fostering the 
interests of the Indian investor, be definitely injurious to 
both, as they would impede the growth of new industries and 
restrict the transferability and consequently the market value 
of the holdings of the Indian investor.”’ 
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Section IV points out the desirability of undertaking a survey 
of the whole field of banking, the outcome of which has been the 
recent Banking Inquiry. 

I would icularly draw your attention to sections V and VI 
which I will read to you in full, because they embody principles 
which are very much wrapped up in the further solution of Clause 
14 of last year’s Minority Report :— 

*'V.—As regards the control of external capital, where 
the external capitalist is merely entitled to a stipulated 
rate of interest, and only acquires rights of control when 
there is default, as in the case of State and Municipal loans, 
bonds and debentures of companies, and bank loans, we 
do not consider any measures of control necessary, but in 
the case of Government and quasi-Government loans, the 
rate of interest should not be the sole consideration in 
placing such loans and, other things being equal, preference 
should be granted to the Indian investor.” 

Conclusion VI reads as follows :— 


“Where investment carries with it the control of an 
undertaking, we consider it reasonable that when Govern- 
ment grants particular concessions to the industry of which 
that undertaking forms part it should exercise such control 
over the undertaking as will ensure that the benefits of 
the concession accrue primarily to the country.” 


The next is important : — 


*“* (a) Where the concession is general, as in the case of 
a protective tariff (and this would include practically eve 
industry in India, as a revenue tariff without a dorresptad- 
ing excise has a protective effect) it is impracticable 7’— 
note the word “‘ impracticable ’’—‘‘ to effect any discrimi- 
nation. No feasible suggestions for such discrimination 
have been suggested to us, nor have any occurred to us 
during our discussions, 


_ (6) Where definite pecuniary assistance, such as a bounty, 
is granted to any particular undertaking, we consider that 
discrimination is feasible, and we agree with the Fiscal 
Commission and the Legislature that no such assistance 
should be granted to any company, firm or person not 
already engaged in that industry unless— 
I. Reasonable facilities are granted for the training 
of Indians, and 


IT. In the case of a public company unless— 
(i) It has been formed and registered under th 
dian Companies Act, 1913. 3 pe oss, 
(ii) Tt has a share capital the amount of which is 
expressed in the memorandum of association in rupees. 


(iii) Such proportion of the Directors as Government 
may prescribe consists of Indians. 
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c) Where a concession is granted to exploit a wasting 
ASE such as a mineral concession, no definite rules can be 
prescribed. It must be a question in each case whether it 
1s better from a point of view of the national interest that a 
concession shonle be developed by external capital or left 
until indigenous capital may be prepared to develop it. 
Such concessions should only be granted to external capital- 
ists when it is clearly in the national interest that they 
should be developed.” 


The note of dissent by Pandit Malaviya took up the same line 
as the minority Report of the Fiscal Commission and held that 
it was desirable that in the case of every new company which may 
be formed hereafter in India a reasonable proportion of the directors 
should be Indians, and also that at least half of the share capital 
should be reserved to Indian subscribers for a definite period of 
time. If after that period Indians had not subscribed their share 
the company should be free to acquire the remaining capital where 
it could. 


The practical objections to Pandit Malaviya’s proposals were 
dealt with in Sections 21—26 of the majority Report. I will not 
tire Piss by reading them in full, but they are summed up in the 
word “* impracticable ”’ 

To-day the demands of Congress, as I understand it, are that 
75 per cent. of the shares and 66 per cent. of the directors of any 
new company to be formed hereafter in India shall be Indian. 


Let me make our position quite clear. There is a point beyond 
which we cannot go. We are prepared to align ourselves with the 
majority findi of this External Capital Committee specially 
appointed for the purpose, with one immaterial exception. The 
third clause of the External Capital Committee’s Report lays it 
down that in the case of a public company “‘ such proportion of 
the Directors as Government may prescribe (must) consist of 
Indians.’”” We object to this instance of racial discrimination, 
but we are quite prepared to admit the same effect by altering 
this clause to that recently adopted in the Bengal State Aid to 
Tndustries Act where it was laid down recenly that in such cases 
Government shall approve the composition of the Board. As the 
future Government will be Indian, they will naturally require 
such proportion of Indians in the directorate as they may think 
fit. e amendment does away, however, with the one objection 
that we have. 

This brings us to our second heading. 

. > e * * 


(The Committee adjourned at 1-10 p.m. and resumed at 2-30 p.m.) 


Mr. Benthall: Lord Chancellor, I have just reached our 
second heading, the manner in which the Indian Government can 
assure individual Indian industrialists of a fair deal, especially 
in ~so-called key industries. The first question which faced us 
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was: what is meant by key industries. The British Safeguarding 
of Industries Act only recognises as key industries certain p ucts, 
such as optical glass, ignition magnetos and wireless valves. _These 
are not at present of much interest to India; but even in the 
case of these key industries British Indian subjects are not dis- 
criminated against in any way. It is true that in the League of 
Nations discussion on the treatment of foreigners certain other 
trades and industries were laid down as being fit subjects for 
discrimination; but I would point out immediately in unmistak- 
able language that these cases apply to foreigners and do not 
apply to the relations of parties who are destined to be equal 

artners in a Commonwealth of Nations. As British subjects in 
India we have a right to claim treatment equal to what an Indian 
British subject gets in this country. 


I do not think it is appreciated either in this country or in 
India what a large degree of control will pass to India if the 
constitution which we contemplate is brought into being. It is, 
I think, very important that both sides should realise and recognise 
the extent of the powers which are going to be transferred. 


Let us examine the different ways in which a National Govern- 
ment can take care of industries of all sorts to see that they are 
administered in the interests of India. Nothing that we ask for 
will prohibit the Government of India from treating any of these 
industries as fit subjects for nationalisation or socialisation. 
Should the new Legislature desire to adopt a policy on these lines 
we are quite prepared to admit that the Legislature should be 
in this respect master in its own house; but we would ensure 
that existing rights—for example, those under leases or licenses— 
can only be abrogated or cut down on the terms that proper 
compensation is made to the holder. 


Such a proposal merely embodies a principle recognised by all 
civilised communities, namely, that a man’s property is not to be 
taken from him by the State without due compensation. Such a 
proposal applies to the benefit of Indians and non-Indians alike, 
and leaves the Indian Legislature free to develop its own policy 
on lines that seem to it best. There is nothing difficult in this. 


A clause teeing the right of property is in our opinion 
an essential festure of the nen’ “eouiekstution: It is maternal with 
some diffidence that we put forward any suggestion before so many 
oe luminaries, but the sort of line which such a clause might 
take would be something like this :— 
“The right of private property is recognised and 
guaranteed, and no person shall be deprived of euch pro- 
rty except under due process of law, provided that property 
of all kinds may be expropriated for public purposes, subject 
to the payment of just compensation to be assessed by an 
independent tribunal.” 


Chairman: Something like the French resolution of 1789, 
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Mr, Benthall: I am not familiar with that. My suggested 
clause should go on :— 

“*. . . from the decision of such tribunal appeal ma 
be taken to the Judicial Committee of the Privy Counci 
under such regulations as may be preseribed by His Majesty, 
in Council."’ 

Then, again, it will be open for the Indian Legislature to assist 
any industry by direct financial assistance, in which case the 
principles of the External Committee's a ah would apply. There 
ig a vast scope for development on these lines. 

Another means of assisting indigenous concerns is by the 
granting of subsidies for performance of specific services such as 
the carrying of mails by air, sea, or land. Again, financial 
assistance may be given by way of loans at low rates of interest 
for similar purposes. That has been the subject of a good deal 


of discussion in our private conversations. 


We have, of course, no objection to a reagonable policy of this 
sort provided that no discrimination is exercised on racial lines 
or against one or two companies fulfilling the same functions, 
Let me give an example of what I mean. Given equal efficiency 
and equal terms, and other conditions being equal—I will put 
it like this—it is not unlikely that the Executive would give a 
contract for the carriage of air mails between two towns to an 
Indian firm in preference to a non-Indian firm, or if two com- 
panies were making steel and one of them were making a particular 
ype of steel, which the Goverment would wish to encourage, 
there would be no difficulty in giving financial assistance, say, 
in the form of an easy loan, for that particular purpose; but if 
a bounty were given it should be given to that particular steel, 
and it should be open to either company to claim the bounty if 
it provided the steel. We should, however, object in the strongest 
possible manner if the policy of giving bounties for specific pur- 
poses were stretched to the point of unfair de facto discrimination. 


There is, of course, a complaint, that big corporations may 
come into the country and form monopolies, If it is found that 
external capital is exercising an unhealthy monopoly, there is no. 
reason why legislation on the lines of the Sherman and Clayton 
Acts in America should not be introduced, or the Commercial 
Trust Act in New Zealand, which deals with restraint of business. 
and prohibits the giving of rebates with a view to exclusive deal- 
ing, selling goods at unreasonably high prices, attempts to control 
wholly or partially the demand or supply or price of goods in 
New Zealand. 


Similarly, on these lines, to ensure a fair deal for small Indian 
companies the Government would be fully empowered to exercise. 
eontrol over maximum and minimum rates so as to ensure that a 
weak company would not be squeezed out by a strong company 
cutting rates unfairly. There are many precedents for such legis-. 
lation in most countries. 
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in, if in any trade an unfair system of rebates 18 established, 
st would be within the power of the Legislature, without discri- 
mination, to deal with such a matter if it could be proved that 
the system was in any way hostile to the interests of any small 
and well-conducted concern. 

To recapitulate, the safeguards for India are first and foremost 
a national Government, national patriotism, governrient power ta 
subsidise, government control government power to acquire for 
national purposes, government power to deal with monopolies, 
trusts and so on. On these lines we hold that a natioral Govern- 
ment should have no difficulty in ensuring its nationals an abso- 
lutely fair deal without discrimination. 

The next aR Heay with trade relations between Great 
Britain and India. en our Delegates last year discussed a 
convention the British commercial community had m mind that 
it would be possible at this Conference to come to an agreement 
which would regulate not only the position of the British com- 
mercial community in India but also the trade relations between 
‘the two countries. 

We contemplate that if we can urrive at a commercial agree- 
ment on general principles between tne two countries, not imposed 
but negotiated fully at this Conference, we should perhaps have 
ectablishe a bond between the two countries which would put 
the past months once and for all behind as and would enable the 
traders in both countries to get on with their work on a real basis 
of identity of interests. 

In our view the conclusion of such an agreement would be as 
much an act of constructive statesmanship in the economic sphere 
as the definition of political relationship -etween che two countries 
in the political sphere. We have always interpreted the clause 
in the Minorities sub-Committee’s Report as meaning what it 
says—namely, a convention based on reciprocity. 

Naturally, such a document would provide for most-fayoured- 
nation treatment between the two countries—the mininium basis 
aaah of course, between two countries under the same Crown— 
but we also contemplate that the principle of Imperial preference 
will be affirmed. Recent events have, I think, clearly demonstrated 
that the Dominions are supporters of this principle. In the papers 
to-day we see the Dumping Bill operating on this principle, and 
if India, which already gives a measure of preference to British 
steel and British piece-goods, is less enthusiastic than the 
Dominions, it is in my belief, due mainly to the fact that India 
feels that she is not entirely a free agent in the matter, 

The sentiment has been summed up in a Minute of Dissent of 
the Indian Fiscal Commission which was signed by such patriots 
“ Ss ond Loeigetonor eed T. V. Seshagiri Ayyar, Mr. G. D 

irla; Mr, Jamnadas Devarkadas and Mr. Narottam Morarjee. — 

What these gentlemen said is this: ee 

We will now summarise our conclusions in Tegard to 
Imperial preference. (1) We are in favour of the prmetite 
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of Imperial preference on the distinct condition that India 
stiould § in this matter be put on the same footing of freedom 
as is enjoyed by the se -foverning Dominions, and that 
the sionafficial members of the legislative Assembly should 
be given power, by legislation or by other equally effective 
means, to initiate, vary or withdraw preferences as may be 
necessary in the interests of India in all its aspects. (2) 
That the condition precedent to any agreement with a 
British Dominion on trade matters on a basis of recirpocity 
should be a recognition of the right of the Indian people to 
a status of complete equality, and a repeal of all anti- 
Asiatic laws so far as they apply to the people of India.” 


We thoroughly endorse this principle, not only because we 
support Imperial preference but also because it is based on the 
reciprocity which we desire, and allows India a free hand to deal 
on a reciprocal basis with the other Dominions, 


We are aware how time presses upon the Conference, and this 
subject is one of t importance and of some intricacy. Neverthe- 
less, we believe that even at this eleventh hour it is not impossible 
that a general outline of agreement on these lines might be rached, 
and the legal drafting could be done later. 

Chairman: With regard to that last remark, which is a very 
valuable one, do you suggest that there should be a sort of informal 
meeting to discuss these matters? 

Mr, Benthall: Yes, I would make that suggestion. 

Chairman: They would have to do it fairly quickly, 

Mr. Benthall: Yes. 


I have not heard all the speeches lately, but I understand that 
some of our fellow Delegates claim that commercial treaties and 
the employment of trade commissioners should be matters for the 
‘Government of India as opposed to the Governor-General alone. 
I am not fully aware of the constitutional difficulties involved, 

‘: looking at it from the lay point of view we have no objection, 
‘We appreciate that commercial treaties and agreements would 
involve a number of Imperial questions, and that legislation thereon 
will require a measure of Imperial supervision or control, but with 
this exception we should be glad to support the claim of our fellow 
Delegates, and we see no reason why the Government of India 
ries Ay not haye the widest discretion in the appointment of Trade 
‘Commissioners and Consuls, 

T will next deal with the fourth head, the manner in which such 
aD agreement as we may conclude, if it so happens that we do 
conclude one, shall be embodied in the constitution. We contem- 
plate that, as a result of our discussions here, we shall arrive at 
an agreement setting out in some detail the principle of non- 
discrimination and also covering trade relations between the two 
countries. We contemplate that the result of our discussions 
would be set forth in the form of ‘an aPreement na a schedule to 
the Act. We believe that this will. be a ‘more satisfactory and a 
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more permanent method of dealing with that problem than & 
restrictive clause in the Act; and it 1s based on the idea of honour- 
able co-operation. 
Should any legislation of an objectionable kind be put forward 
i or with intent to discriminate against minorities, we 
assume that the Governor-General would have exactly the same 
powers to deal with it in the case of British commercial rights 
4s in the case of the rights of minorities. He would have power 
to return a Bill for reconsideration and disallowance and reserva- 


tion such as exists in all Dominion constitutions. 

We contemplate further that legislation of a discriminatory 
nature or legislation calculated to injure the interest of any 
minority will, by a clause in the Act, be rapysanery | reserved for 
His Majesty’s assent. This is following the parallel in Southern 
Rhodesia and other constitutions. We regard this as a very im- 
portant saf d for all minorities. The effect of this, as we 
understand it, would be that His Majesty’s Government will 
examine the Bill. If it is reasonable, assent will presumably be 
given at once. If there is an objectionable feature, it will give 
time for His Majesty’s Government to negotiate with the Govern- 
ment of India for the removal of the objectionable feature before 
assent is given. 

Chairman: That is a reservation? 

Mr. Benthall: It is a compulsory reservation; it shall be 
reserved. It will not prevent His Majesty’s assent being given 
to a measure which was reasonably discriminating. I will only 

ive one example, a simple one: that of a Bill dealing with, say, 
uropean Divorce. 

Chairman: Would you divide reservation into the two cate- 
gories of discretionary and compulsory? 

Mr. Benthall: Yes. The Governor-General would have dis- 
cretionary reservation for any Bills, I think, but compulsory 
reservation for Bills of a discriminatory nature. Should the 
Governor-General or the Governor concerned not reserve a Bill, 
and should that Bill in the opinion of a minority or an individual 
ig sesaicormet te at hk a right to claim before 

e urt, with a appeal to the Privy C il, th 
the Bill ought to have been seuervod! eS Ms eeou 

T cannot hel thinking that possibly in these powers of reser- 
vation may lie the solution of some of our difficulties. Under the 
Merchant Shipping Act of 1894 the specific signification of His 
Majesty’s assent 1s required. We think that all legislation dealing 
with major ports. which are so essential to shipping, should be 
similarly reserved. Equally, I think, immigration is a subject 
which has been considered a fit subject for reservation in other 
Dominions. 

Mr. Sastri: Immigration? 

Mr. Benthall : Immigration, I think. 

Dr. Shafa’at Ahmad Khan: Emigration? 
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Mr. Benthall: Immigration. Is not that so? I am sure I 
shall be corrected very soon if I am wrong. I think immigration 
daws in the Dominions are reserved for His Majesty's pleasure. 

Sir Tej Bahadur Sapru: I do not think so. 

Mr, Benthall: Not necessarily all. 

Mr. Iyengar: There has been no compulsory reservation. 

Mr. Benthall: Not compulsory. 

Sir Tej Bahadur Sapru: That exists in the constitution. The 
‘power of reservation may be exercised by the Governor in the 
exercise of his discretion. 

Mr, Benthall: Yes, but I think immigration is one of the 
‘subjects which are set forth in the Governor-General’s instructions 
in some of the Dominions as proper subjects to be reserved. 

Afr. Iyengar: You are referring to native affairs apparently. 

Str Tej Bahadur Sapru: In the South African Constitution 
there is special reservation with regard to native affairs in the 
new constitution for the first five years. 

Chairman: Are you dealing with Section 735 of the Merchant 
‘Shipping Act? 

Mr. Benthall: I was, yes; it is 734 or 735; I forget which. 

Chairman: It is Section 735, 

Mr. Benthall: Yes. Similarly we think that it would not be 
“unreasonable to ask that all legislation dealing with banks should 
be reserved. 

Chairman: What about Section 736 of the Merchant Shipping 
Act? Perhaps you do not mind about that so much? 

Mr. Benthall: What does that deal with? 

Chairman: That is with regard to coastal trade. 

Mr. Benthall: Yes, that permits the regulation of coastal 
‘trade by the Dominions’ Governments, 

Chairman: What is your view about that? 

_ Mr. Benthall: I think India has given her assent to that in 
the last Imperial Conference of 1930, but I presume it would be 
‘subject to a reservation. 

Chairman: Those are the two important sections—735 and 736. 

Mr. Benthall: With regard to banks, we think that possibly 
legislation dealing with banks should be reserved. Such a course 
allows India to legislate freely, and it is most unlikely that His 
Majesty's assent would not be given to any Bill genuinely helpful 
to Indian interests. 

With regard to de facto discrimination against minorities, we 
contemplate that the rights of minorities should be most clearly 
set out in the Act, and that the Governor-General should see that 
the spirit and letter of their rights are observed, and that whenever 
in his opinion those rights are infringed he should have power 
effectively to intervene, 
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In the case of a breach of the trade agreement, we contemplate 
that the procedure will be for the Government of India, where 
Indian rights are concerned, and the British Government, where 
British rights are concerned, in the last resort to claim that the 
matter may be laid before the Judicial Committee of the Privy 
Council or such other tribunal as may be agreed upon. Both 
countries would then be bound by this decision. 


I should like to make a few observations on the parallel 
ments. First, there is the convention referred to in para. 6 of the 
Burma sub-Committee’s Report, where the hope is expressed that 
it may be found ible to conclude a favourable trade convention 
between India and Burma. It is important that the separation, if 
it takes place, should cause the minimum disturbance to the close 
trade connections which exist between the two countries. I pre- 
sume that if Burma is separated an agreement will be drawn up on 
much the same lines as we have contemplated for the trade arrange- 
ments between Great Britain and India, and that a similar one will 
be required in some form between Great Britain and Burma. 

With regard to Indian and British capital in Burma, the same 
oe governing external capital will apply in Burma as in 

ndia. 


Presumably the relations between India and Burma will be 
settled on a basis of reciprocity, but with no representative of 
Burma present here, that subject cannot be discussed at the present 
moment. It will, however, have to come under discussion before 
the constitutions are framed. 


With regard to the relations of Great Britain and each indivi- 
dual Indian State, the agreement to which I have referred will be 
a most admirable vehicle for recording the relationships of each 
State with Great Britain. We think the proper procedure will be 
for each State as it is admitted to the me ship of the Federation 
to become a party to the schedule of the Act setting forth this 
ment, subject to such modifications as may be specified in the Order 
in Council providing for the admission of the State. 


Lastly, there is the relation between the States and British 
India. Here we contemplate the widest freedom of trade. At pre- 
sent States’ subjects are not debarred from the widest freedom of 
trade in British India and they are also accorded political rights 
under regulations issued by Provincial Governments, but it is nec- 
essary that their rights should be regularised in the new constitu- 
tion. That isa mere suggestion. TI leave the matter to others more 
capable of dealing with it. 

_Lord Chancellor, the subject as set forth in that clause in the 
Minorities sub-Committee’s Report seems a simple one, but the 
further it is examined the more complex it becomes. I certainly 
hope that my remarks have not served only to complicate the pro- 
blem. In our opinion they indicate the only satisfactory way out. 


Tn conclusion, I would return to my openi ks. Cla 
14 of the Minorities sub-Committee’s Report sonidedain seAliVe m 


> 
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very | measure of agreement, but it left the details to a reci- 
a ge ers to bs worked out. Speeches by members oi the 
Don kaivincs in India did not disclose a very wide difference of views, 
and talks with responsible members of the Conference here have dis- 
closed again that the breach is not very wide; in fact, myself I 
think that we have narrowed it down very considerably. At one 
time quite recently I even thought that the breach had been closed. 
I have not much faith in big Committees for dealing with a 
proposal such as the convention, where detailed discussion 1s neces- 
, and in my belief the best way by which we can arrive at a 
definite conclusion on this matter is by a continuance of informal 
discussions possibly of a sligthly wider nature than we have been 
carrying on hitherto, and I would repeat again that even if we 
cannot reach complete agreement on all the points, I am quite satis- 
fied that we can carry the measure of agreement reached a great 
deal further than it was carried at the last Conference. 


Mr. Jayakar: Tord Chancellor, I have listened to Mr, Benthall’s 
speech with great attention and a great deal of appreciation. There 
are many parts of that speech with which I cordially agree, I do 
not propose to follow him into the large field of topics with which 
he dealt in the course of his speech, because I have no time to de 
so. I shall confine myself, with your permission, to an explanation 
of the formula which was arrived at as a kind of compromise last 
year about the end of our Session. 

Chairman: That is page 49 of the book. 

Mr. Jayaker: Yes, My Lord. Thank you. Speaking gener- 
ally, there is perhaps scarcely any other item of our work in 
England which was subjected to so much criticism in India as this 
formula was. I would take the liberty of saying that much of that 
eriticism arose in ignorance of the genesis of that formula, the 
several stages through which that formula went before it was finally 
accepted, and if I may say so, the varying points of view which 
that formula sought to reconcile; and my endeavour now will be 
to explain in a few words how that formula came to be adopted, and 
the antecedents thereof. I will say at once that it was a very wise 
compromise between two opposing views, not to mention the fact 
that it had the assent both of the commercial men, Indian and 
European, who were present here at this time last year, and also 
the assent of legal men like Lord Reading and Sir Te] Bahadur 
Sapru and at others. Such a formula, prima facie, must com- 
mand considerable attention, because it is the outcome of a great 
deal of deliberation carried on by responsible men, and I propose to 
examine the several parts of that formula because I hold the view 
that it goes as far as it was possible to go, having regard to the cir- 
cumstances which were before us at this time last year. 


T may at once assure Mr. Benthall that, speaking generally, 
public sentiment in India does not desire to make ay rheial dis. 
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crimination as a general principle between one community and 
another. 

I can assure Mr, Benthall, so far as one man’s voice can do so, 
that India in the past has suffered so much from racial discrimin- 
ation, both inside her borders and outside, that when she is a fr 
country she will be very careful not to have any racial discrimin- 
ation at all, as far as she can do without it. 

This Committee is aware, Sir, of the inroads made upon India’s 
self-respect time after time on the ground of race and nationality im 
many parts of the Empire and in many other parts of the world,. 
and this has been a great lesson to India, so that when she is free 
and left to herself she will be very anxious not to have any raciab 
discrimination as such, as a general principle. 

If I may remind Mr. Benthall of what a Committee, consisting 
of very patriotic men, called the Nehru Committee, recommended, 
I would point out that that Committee was composed of men who 
were stalwarts in national life and were drawn from practically all 
communities, majority and minority. I would like to remind him 
of what they said about European rights and rights of discrimin- 
ation, and 1 would invite Mr. Benthall’s attention to page 11 of 
the Report of the Nehru Committee, where this question is con- 
sidered and to which I atiach the greatest importance. This 
ae ted bears the signatures of some of the most important men in 
India. . | 

Chairman: You mean the sentence beginning “ We are next 
confronted *’ P | 

Mr. Jayakar: Yes, My Lord. I will just read the material 
part of the paragraph :— 

“ As regards European commerce, we cannot see why men 
who have put great sums of money into India should at all? 
be nervous. a if inconceivable that there can be any dis- 
eriminating legislation against any community doing busi- 
ness lawfully n India.” z 7 . 

Chairman: Yes, and perhaps you will allow me to say that 
when I read this Report I underlined that three times. I have it 
in front of me now. 

Mr. Jayakar: The Report goes on:— 


“ European commerce, like Indian commerce, has had to 
bear in the past and will have to bear in the future, the vicis- 
situdes inseparable from commercial undertakings on a large 
scale, and no government in the West or anywhere else has 
been able effectively to provide a permanent and stable solu- 
tion for conflicts between Capital and Labour.” 


They go to the length of saying, in the next sentence: — 


“If, however, there are any special interests of Europear 
commerce which require special treatment in future, it is 
only fair that in regard to the protection of those interests 


1053 


Europeans should formulate their proposals, and we have 
no doubt that they will receive Pe consideration from 
those who are anxious for a peaceful solution of the political 
problem.” ely, 
This opinion, Sir, having regard to the men who put their sig- 
matures in approval of it, is of the utmost importance ; and, if I may 
‘say so, it represents the bulk of the educated opinion in India. 
Speaking generally it is adverse to racial discrimination as such. 
The Nehru Committee went further and adopted an expedient 
which I think it will be our duty in course of time to explore, because 
I think it furnishes the lines along which a solution can best be 
sought, namely, a clause with regard to the fundamental rights of 
citizens and a definition clause indicating what we mean by a 
citizen. rt 
Perhaps I may invite Mr. Benthall’s attention once more to this 
Report at page 102. en 
Chairman: Might we just get it on the notes; the definition of 
‘€ citizan '’ is, I think, paragraph 4. : 
Mr. Jayakar: I am coming to that. It is page 102. Dealing 
-with fundamentals rights, this is how the Nehru Committee state 
this point :— | 

“Clause 6; All citizens are equal before the law and 
possess equal civic rights.”” 

‘That includes trading rights. Then, coming to the definition of a 
citizen in clause 3, at page 101, the original definition was this :— 

** The word ‘ citizen’ wherever it occurs in this constitu- 
tion means every person "’— 

I leave out the first clause, My Lord, that is not material here— 

*‘ (b) who is naturalised in the Commonwealth under the 

law in force for the time being.” 
‘Then there is an explanation :— 

*« No person who <s a citizen of a foreign country can be a 
citizen of the Cominonwealth unless he renounces the citizen- 
ship of such foreign country in the manner prescribed by 
law,” 

After this definition was adopted the European community in India 
“protested against it and they stated that that definition was not 
-acceptable to them, with the result that the Nehru Committee met 
once more in Lucknow, after a few months, and Your Lordship will 
find they came to adopt an amended definition of citizenship, cal- 
ialated to meet most of the points which Mr, Benthall raised in the 
course of his speech. You will find that definition stated at page 
97 of the Supplementary Report of the All Parties Conference, 1928, 
and this is how they defined a citizen. They alter the definition 
and they say:— 

‘who being a subject of the Crown carries on business or 
resides in the territories of the Commonwealth,” 
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Now, my submission is that this is a very wide definition and prac- 
tically includes everyone, European and non-European who is a sub- 
ject of the Crown and carries on business of resides in the territory 
of the Commonwealth. 


Chairman: Would you just Ss me with regard to that? Is 
that summed up by saying that there shall be equal rights and 
equal opportunities to all subjects of the Crown lawfully resident in 
India? 


Mr. Jayakar: Yes, that seems to be the meaning. Any British 
subject who either carries on business or resides in the territory. I 
believe the Nehru Committee went as far as it was possible to go, 
because they practically admitted to citizenship every British sub- 
ject who was lawfully resident in the Indian Commonwealth or 
carrying on business in the territory. Some may say they went too 
far. 

Chairman: Forgive my asking you a question, because you ate 
always so very helpful. I simply want to clear my mind. Does 
that include a company? 

Mr. Jayakar: I am just coming to that, My Lord. A person 
would include a group or company. We will, of course, have to 
make it clear by some means, e.g., by altering the definition of 
citizenship so as to include a company registered in the Common- 
wealth of India, or carrying on business in India, having its regis- 
tered office in the United Kingdom, or some such suitable definition 
will have to be adopted so as to complete the definition of a citizen, 

Chairman: This is not a legal quibble; do you include corpora- 
tion as distinguished from company? 

Mr. Jayakar: I was just dealing with firms and companies, 

Chairman: You began with individuals, Then we got on to 
companies and firms. It is rather technical. I suppose you would 
not have any objection to a corporation? 

Mr. Jayakar: No. As a matter of fact in India there are very 
few bodies belonging to the class technically called corporations, 

Chairman: I was thinking of English corporations. 

Mr. Jayakar; 1 would have no objection at all. They would 
stand on the same principle as a firm and a company. I would ask 
whether wisdom would not require that we should get through this 
difficulty by adopting some such definition of citizenship which 
would give equal rights of trading to all those who carried on law. 
fully a ‘business in India or who resided there lawfully, 

Chairman: Tam sorry to be so troublesome, bu 
all British subjects freedom of entry into India? 

Mr. Jayakar: Well, that is not so clear, My Lord. ~ 

Chairman: T beg your pardon for interrupting. 

Mr. Jayakar; This is what it says: they h leaded ciel 
rights after they come in. Whether it weula’,  Baectee 


: n ! ive them equal rights 
of ingress or entry into India is not clear Hee, that definition.” 


t would that give 
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Chairman: No; but I was asking your opinion, Mr. Jayakar. 

Mr. Jayakar: Well, I would do it on the principle of reci- 
procity. 

Chairman: Yes, I thought you would say that. 

Mr. Jayakar: I would deal with the country from which the 
immigrant wanted to come to India and would find out how Indian 
nationals were treated in that country. 

Chairman: I wanted to remind you of that. 

Mr. Joshi: Would Mr. Jayakar give civic rights to all citizens 
of the Commonwealth without any consideration of the fact that in 
some parts of the Commonwealth Indians are not given civic rights? 

Mr. Jayakar: I was eine: the word ‘* Commonwealth “ as. 
meaning the Commonwealth of India, as the Nehru Report does. I 
am speaking of equality on the basis of reciprocity. 


The original paragraph 14 was as follows :— 
“Tt was urged that a commercial treaty should be con- 
cluded between Great Britain and India,”’ 


and soon. That was the original paragraph, but when it came for 
discussion before the Plenary Session three or four points were made, 
and I wish to draw the attention of Mr. Benthall to those points, 
and to ask whether he would be prepared to concede them to the 
future Government of India, 


Speaking generally, the principle of no racial discrimination is 
agreed to, but we all feel that there are special cases either of indus- 
tries or of other public activities which may require special adjust- 
ment and special treatment, and all that we are anxious to ensure 
is that India should not barter away her rights to deal with those 
specific cases as they occur, according to special circumstances. 


One such case was pointed out by Mr. Mody, who happened to be 
present here last year. I may mention that Mr. Mody is @ man 
who occupies a place of great importance in Bombay; 
he is the Chairman of the Millowners’ Association. He put forward 
one point which requires very careful consideration, and that you 
will find in his speech at page 321 of the Report of the Plenary 
Session. Mr. Mody, in my opinion, represented Indian national 
sentiment in taking that point. This is what he said :— 


“ While the principle of equality of treatment must be 
definitely conceded, it must be subject to the paramount con- 
sideration that Indian interests should be first. or instance, 
there may be certain key industries in which it would be 
necessary to lay down certain qualifications. The principle 
has been aceepted by the Government of India themselves 
two or three years ago. The question came up of the condi- 
tions which should be imposed on companies which came into 
existence in future and which desired to operate an air mail 
service, and I think with the full concurrence of the Member 
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representing the Government of India, it was laid down that 
so far as companies operating air mail services were con- 
cerned, it was necessary that a certain ae eg of directors 
and a certain proportion of shareholders should be Indians. 
Now, so long as it is understood and so long as it is realised 
that in certain industries and national services it will be 
necessary to depart from the principle of strict equality of 
treatment, I have nothing to say.” 


Therefore India is anxious that although it accords its consent 
to the principle of no discrimination on racial grounds, it wants 
liberty to make special adjustments as circumstances arise with 
reference to certain industries which either are or may become in 
course of time of such national importance that special treatment 
will be necessary for those cases. 


‘Mr. Sastri, whose sense of moderation and friendliness for 
England are above all doubt, at page 327 also expressed the view 
which I may say represents Indian national sentiment very clearly. 
Mr. Sastri said :— 

“Tt is the right of every people to protect national indus- 
tries and national ping! nie from being ki-led or weakened 
hy undue competition from non-nationals. The right must 
ke secured in any constitution.” 


This is an important consideration which was urged by Mr. Sastri. 
Curiously enough, when the whole discussion was nearty coming to 
an end, and after Lord Reading had expressed his opinion on the 
point, your Prime Minister, who was then presiding, at page 334 
also approved of this principle, as Your Lordship will find, in a 
short paragraph. This is what the Prime Minister said :— 

** Tf there is national policy with regard to, say, key indus- 
tries, supposing India wishes to manufacture optical glass 
which has been declared as a key industry in some countries 
for one reason or another, then India would be entitled to 
pass the same sort of economic legislation, as, say, this coun- 
try would be entitled to pass.’’ 


Therefore in asking for this right we are not asking for anythin 
which is preposterous. We aoe that while Sita the crime 
ciple of no commercial discrimination on racial grounds we are 
anxious to reserve for our future Government of India the freedom 
to make special adjustments in special cases of industries which 
become important or are all-important at the present moment and 
may be described as key industries. 

Curiously enough, My Lord, this doctrine received support from 
the most Ppa teagan quarter—namely, in the Despatch of the Gov- 
ernment of India, paragraph 190. This is what the Government of 
India say at the bottom of paragraph 190:— 

“‘ There are enterprises which Indians regard as national, 
and which at present are mainly or wholly in British hands. 
{ = 
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It would be idle to expect that they would be content for an 
indefinite period to remain without their appropriate share 
in the conduct of these enterprises, and if the methods at first 
proposed in order to satisfy Indian hopes must be ruled out 
because they involve injustice, ur are inconsistent with the 
position which Great Britain holds in India, Indians may 
fairly ask that the British business community should co- 
operate in finding other methods to bring about the desired 
result”? 

Therefore this is the first principle that we want to reserve for 
the future Government of India—the freedom to make special 
adjustments in the case of special industries which have assumed 
great national importance having regard either to the nature of 
the industry or to the nature of the times through which they may 
be passing, and we are very anxious that this right to make special 
adjustments should not be bartered away. 


Another point which was brought out in another speech by an 
ually prominent member of the commercial community, Sir 
Phiroze Sethna, is also worthy of consideration, and I should like 
to invite Mr. Benthall’s attention to it. That, Your Lordship will 
find at page 329 of the Plenary Session’s Report. Sir Phiress 
Sethna there again was expressing the united public sentiment in 
India on this point. About ten lines from the beginning of the 
page he says this: — 

** What I want to point out is that that is a vested interest 
which was created by discrimination in favour of Europeans 
against Indians in the past. If that is admitted, then is it 
not open to the Government of India to-day to adopt measures 
whereby nationals may take a larger part in the basic indus- 
tries and businesses of the country? ”’ 


And so it goes on. 

In other words, sentiment in India is very strong on this point; 
although agreeing generally to the principle of no racial discrimin. 
ation, if large industries which have assumed national importance 
are vested in the hands of a particular group or a particular com. 
munity, owing to whatever cause, the Indian Government of the 
future must have the power of making adjustments, so that the 
people of the country come to acquire a larger share in the working 
of that industry. Iam sure Mr. Benthall will agree with me that 
that is a very legitimate claim. 

Chairman: Allow me to ask a question on that. Suppose there 
were very large British interests in an industry which you quite 
rightly thought was a key industry or national industry, would you 
be wishful to expropriate the existing British interests ? 

Mr. Jayakar: Expropriate, My Lord? TI do not know whether 
it amounts to expropriation. 

Chairman: I was only asking you. 
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Mr. Jayakar: Lf it took the form of expropriation, compensa- 
tion may have to be paid; but, for instance, if an industry was 
entirely in the hands of a particular community which had a mono- 
poly, it would not be wrong to help the ee of the same industry 
in other hands. What I am referring to is that certain industries 
of great national importance have come to be monopolies in the 
hands of certain individuals or communities. The future Govern- 
ment of India ought to have the right of offering to the people of 
the country a larger share in the working of those industries. 


Chairman: Provided also that fair compensation be paid. 

Mr. Jayakar: Only if it amounts to expropriation. If it means 
taking the industry out of their hands-and depriving them of that 
industry it must mean compensation; but if it means starting or 
allowing the starting of a rival industry it is a different matter. 

Chairman: What about subsidised competition ? 

Mr. Jayakar: I am coming to that point. 

Chairman: I am sorry; I only want to get to grips with it. 

Mfr, Benthall: May I say to Mr. Jayakar that we are as anxious 
as anybody that Indians should have a fair deal. No one wishes to 
deny to any Indian industrialist or financier a fair deal, All we 
ask is that we should not be legislated out of positions which we 
have fairly won. We should welcome any measures calculated to 
give fair trading conditions to all alike, but I would add that if 
any person or any party is afraid of a fair deal and an equal chance, 
and wants something more, it strikes me the admission must surely 
be due to consciousness of shortcomings on his or their behalf. The 
whole of the second part of my speech was directed to show that it 
was possible that the very large powers in the hands of the Govern- 
ment of India meant that the Indian Government would be able to 
ensure a fair deal without discrimination. We base our claim on 
what I said, on the principle of reciprocity and on the fact that we 
are British subjects, 

Mr. Jayakar; On paper it may seem to be very easy, but in the 
working of it out I have known two cases where the cry of racial 
discrimination went up although there was no discrimination at all. 
All that was intended was to see that the monopoly which rested 
with a company or group of people was shared with others. I say 
that such eases are not of racial discrimination, but I wish to make 
these points so that Mr. Benthall may meet them. If you. are going 
to form a committee, as Mr. Benthall suggests, I think I should put 
these points before you so that you can meet them. I am trying to 
place hefore you the Indian national sentiment in the matter, and 

have given you four or five points on which Indian opinion will 
have to be satisfied if-a settlement is to be arrived at. 


Then I think Mr. Benthall conceded the next Tight which was 
adverted to in the course of the speeches, That was that the future 
Government of India must have the power to rerulate unfair com- 
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petition, Mr. Benthall may correct me if I am wrong, but, as I 
understood his speech, he conceded that right, the right to regulate 
unfair competition, unfair rates, unfair rebates, That is a very 
valuable right which we do not wish to give up. I have known 
cases, a8 Mr. Benthall has himself, of a powerful organisation com- 
ing plumb into the midst of an infant industry and wiping it out 
by superior competition. We wish to retain in the hands of the 
future Government of India the power to cut at the root of this 
unfair competition by making rules and regulations which will pre- 
vent that. Speaking of one company, without mentioning names, 
it was carrying on a competition with an Indian shipping company. 
Tt used actually to offer perquisites to those people who purchased 
its tickets. Methods which are adopted in order to meet that kind 
of unfair competition may look like racial discrimination, but they 
are not really racial discrimination. In practice many of these 
things are called racial discrimination in India. Therefore I want 
to make it clear as far as my individual opinion is concerned, that 
I think it would be wrong to take away this right to regulate such 
competition by legislation when we find that the competition carried 
on against our infant industries is unfair, For instance, supposing 
we were starting a munitions factory in India, and a big British 
company, taking advantage of the equality of privileges, came and 
planted a big factory in India, We must have a power of prevent- 
ing unfair competition because we regard munitions as a key indus- 
try; and therefore we must have the right of so regulating the com- 
petition that our infant industry may not be killed. I would do the 
same with the Japanese or with the Russians if they came. Tt is 
not really a question of British and Indians: it isa question of pro- 
tecting our infant industries which are in danger of being killed by 
the superior competition of other countries. 

Mr. Benthall: I have no objection to discrimination acainst 
foreigners, 

Mr. Jayakar: Then Mr. Benthall conceded the next right which 
I had in view, namely, the right which was recommended in the 
Report which he read as to the external loans, namely, the right of 
the future Government of India to lay down conditions as regards 
the capital and—more important than’ that—the composition of the 
directorates, and the admission of Indians for training in the com- 
pany. If a company wants a subsidy from the future Government 
of India, the future Government of India should have the power to 
regulate these things, so that its subsidy may be given on those 
particular terms. f 

Mr. Joshi: May T ask Mr. Jayakar whether he has in. view a 
condition about Labour, because in some countries that is so? 

Mr, Jayakar: T would certainly include that. If I were in 
charge of the matter T would certainly include care and protection 
of Labour. ‘ 


Mr. Joshi: No, it is not caring for Labour, but.the employment 
of foreign Labour in preference to Indian Labour, oe 
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Mr. Jayakar: I do not want to commit myself to any opinion om 
a controversial matter like that. I will certainly examine the ques- 
tion. If Mr. Joshi means laying down conditions as to the proper 
treatment of Labour, maternity benefit and so on, I am certainly in 
favour of it. 

Mr. Joshi: In some countries they do not allow foreign com- 
panies to be established unless the company agrees that not more 
than a certain proportion of the employees shall be foreigners. 


Myr, Jayakar: That comes under my doctrine of reciprocity. 
Speaking generally, I am prepared to give foreign nationals the 
same ighis as their countries give us. I think that formula onght 
to cover all these cases. Now what happened last year, My Lord, 
was this: when all these cases were pointed out at the meeting, it 
was thought better not to go into those details, but to have a formula 
which stood midway between two extreme positions; and then the 
formula was evolved that the working out of these exceptional cases 
should be left to a future convention. We only pledged ourselves 
to two characteristics of the convention. The first was that the con- 
vention was to work on the basis of reciprocity, and the second was 
that it was to be appropriate to all the circumstances of the case. 
We thought that would be the best formula to adopt, because other- 
wise we would go into details and there might be controversies: pro- 
voked. ‘Therefore the formula which was evolved was this, that all 
these would be the subject matter of a convention to be created in 
future when India was free and under her own Government, As 
Your Lordship knows, 2 convention can properly grow up only 
between two co-ordinate persons or co-ordinate bodies of persons; 
it cannot grow up with any justice or fairness between a Govern- 
ment and its subordinate branches. “ 


Therefore we thought that the working out of these exceptional 
cases Tequiring protection had better be left to the future, when 
Tndia was free, when India had a Commerce Minister of her own 
and he had gathered experience, he had the power, he had the 
egunlekive machinery behind his back, he had the public sentiment 

shind his back, and we thought that an appropriate convention 
could be much better worked out when that stage was reached rather 
than to-day; and I would request Mr. Benthall to reconsider 
whether, after all, having rerard to the questions before us and the 
time at our disposal, and the necessity of arriving at some common 
agreement, he would not be content with a formula of this char- 
acter which leaves the details to the future Government of India. 


T am sure there will be a Commerce Member in course of time, 
and that Commerce Member would be backed by public opinion, he 
would have gathered his experience, which we do not possess at the 
peers moment, he would have his legislative House behind him, 

e would be a man drawn from commerce, and we thought, and I 
submit it is the proper view, that it is better to leave the working 
out of these delieate adjustments, as TI call them. these exceptional 
cases where India wishes to retain the right of protection, to be 
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worked out in future by means of a convention, binding ourselves, 
as we do, to two requisites—namely, that that convention shall pro- 
ceed on the doctrine of reciprocity, and secondly that the convention 
shall be, taking all things together, appropriate—appropriate to the 
circumstances, appropriate to the principles and appropriate to the 
conditions then existing. Therefore the word “ appropriate '’ was 
put there, and I remember, My Lord (not to disclose any secret), 
that the word “‘ appropriate ’’ was specially introduced at the 
instance of one or two prominent lawyers who were consulted, and 
they said that the word “‘ appropriate *’ protected all those difficul- 
ties which we were assured would have arisen if we had gone into 
all these delicate adjustments last year, or, if I may say so, which 
will surely arise if we go into these delicate adjustments to-day. I 
would venture to ask Mr. Benthall whether he would not be satisfied 
with a formula like this. We agree to the principle that there is 
to be no racial discrimination. But how it is to be worked out in 
those cases of exceptional character to some of which I have referred 
—I have mentioned four or five, and many more can be imagined if 
we apply our minds to this question—is another matter, and I 
would ask whether it is not advisable to leave this question to be 
determined as India gathers experience and has the freedom to 
adjust her rights. 


I will at once point out that if we have such a formula, and we 
further have a fundamental clause which gives to all the “‘ citizens ”’ 
the same civic rights, and have a somewhat wide definition of the 
word “citizen ’’ of the nature contemplated by the Nehru Com- 
mittee’s Report, that will meet the point. I know that in India it 
Is common practice to refer to the Nehru Committee's Report as the 
ne plus ultra of political thought, and I am pointing out that even 
the Nehru Committee’s Report went the length of saying that every 
British subject is a citizen who lawfully resides or trades in British 
India. Nothing better could be devised, and if we had this for- 
mula, which was a compromise last year between two contending 
views, and which I think is very sound, and also if we had a defini- 
tion of citizenship coupled with the fundamental rights of citizens, 
including trading rights, it would meet Mr. Benthall’s view. 


Before I conclude, My Lord, I wish to make one or two points 
clear. Mr. Benthall spoke of a treaty between England and India, 
a commercial treaty. . 

Mr. Benthall: A commercial agreement. 

Mr. /ayakar: A commercial agreement, yes. It is on the same 
footing as a Commercial Treaty. Well, with great respect may I 
say that I do not see how that question comes to have anything to 
do with the question of discrimination against a commercial 
minority. 

Mr. Benthall: 1 was trying to deal not only with the position 
of the British in India but also with the trade of the two countries, 
hecause J shall not be satisfied myself until we have safely covered 
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those two-fold relations to the satisfaction of both countries, because 
not until then do I think we shall have laid a permanent basis. 

Mr. Jayakar: I quite follow that, but what we are trying now 
to consider and to meet is the fear of the British commercial com- 
munity, a5 a minority, of beg squeezed out or unjustly treated. 
That is the point we are now considering. The question of an ulti- 
mate commercial agreement between England and India is not ger- 
mane to this question, and I submit that that question must wait 
until India is free. One difficulty I feel is that if we entered into 
a trade agreement and it was not ratified by the Legislature of the 
future, I do not know quite what would happen. We must there- 
fore wait for a trade agreement between England on the one side 
and India on the other until the time comes when they are put into 
a co-ordinate position to enter into an agreement with one another 
and until they are equal from the point of view of dealing with one 
another. We want to meet as fairly as we can the rights of the 
British commercial community, but I do not wish that question to 
be confused with the question of a trade agreement between England 
and uit. For that we must wait until India has her own govern- 
ment. 


Speaking for myself, I think personally I would agree that when 
India is free there should be a trade matin batoads England 
and India on the basis of the most favoured nation. 

Chairman: That is right, the most favoured nation clause, 

Mr. Jayakar: But I should be dealing with that in a different 
capacity and I do submit that the considerations which apply to the 
question of the European minority are entirely different from the 
considerations which apply to a trade agreement between England 
and India. i 

There are one or two other points with which I shall conclude. 
I think this formula should apply to those who are residents of the 
United Kingdom; I do not want it to apply to the whole of the Bri- 
tish Empire. 

Tae came" ins to British subjects but only to those from the 

Mr. Jayakar: Yes, because I am one of those who think th 
future Government of India ought to have freedom by deal oe 
every member of the British Commonwealth on its own terms, and 
T do not want that freedom to be interfered with in any way by anv. 
thing we do here. We are quite willing that residents of the tnited 
Kingdom should be covered by this formula, but it should not be 
extended to any other country outside the United Kingdom. Tf 
New Zealand wants to trade with India under the future Gover 
ment of India, it must be on a basis which is peculiar to New Fon. 
land and India. We shall then examine what js the way in whi ‘ih 
New Zealand treats Indian nationals. We shall see how it trea al 
pele. We wish poateog freedom to treat with every sndividect 

avert | 4 

ery country in future that wants to seek the privilege of equality 
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of rights, and I submit, therefore, that this formula should not go 
beyond the United Kingdom. 

1 also submit that it should apply to those companies and firms 
which are registered in the United Kingdom and have an establish- 
ment in India for the conduct of their business. There are a num- 
ber of companies which have no establishment in India for the con- 
duct of their business, and which merely keep a stool in an office 
for the sake of their agent. I am very doubtful whether it would 
be an advantage to extend the same concession to companies of this 
character. 

The last point which I pro to make is this, that if Mr. Bent- 
hall desires and thinks it will be an advantage to go beyond this 
formula now, and to seek to find out some way in which the several 
points he has in view, some of which I have referred to, should be 
dealt with, I ask him to consider whether really he will not be satis- 
fied with this formula, and with the further assurance that we may 
agree to a definition of a citizen and of fundamental rights. I agree 
with Mr. Benthall that it may be mentioned as a fundanieatal right 
that there shall be no racial discrimination, He has also said that 
the Viceroy will have certain powers, as is the ease in every Domi- 
nion. We shall also have the Federal Court, and, as our Report 
shows, every citizen will have the right to take a case right up to 
the Federal Court and have it decided whether particular legislation 
offends against the principle of no discrimination, I ask him, there- 
fore, whether he does not consider it wise, having re to all these 
things that are now provided—the Federal Court, the power of the 
Viceroy, the signification of His Majesty’s pleasure—to be satisfied 
with this formula. 


Sir Tej Bahadur Sapru: There is also the power of disallowance. 


Mr. Jayakar: Yes, there is also the wer of disallowance. I 
ask him whether with all these things he does not think it would be 
advisable to remain content with this formula, which had the 
approval last year of everybody except one, and then to wait until 
India is free and see that a proper convention is created. If I may 
venture to offer him advice, personally I think it would be better to 
insist on this clause, with the definition of citizenship and funda- 
mental rights, and be content with the power to take this to the 
Federal Court and to rely on the other powers which have now been 
agreed on in the hands of the Viceroy or His Majesty. I would 
therefore request him not to make the matter one of detailed contro- 
versy, because I fear the agreement wisely arrived at on the last 


occasion may be lost, and we may get into a number of differences, 


another. T expect he is aware of that as much asTam. It is there- 
fore advisable to be content with this clause and to rely on the other 
rights to which I have referred. 
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Mr. Benthall: I would just say, in reply to Mr. Jayakar, that 
our protection must be in the Act and must be of such a nature as 
to afford us proper protection. 

- Sir Tej Bahadur Sapru; There is no dispute with regard to that. 

Mr. Benthall: I think this clause is too vaguely drafted to pro- 
vide that. 

Mr. Jayakar : Sometimes it is wisdom to leave things vague. 

Mr. Benthall: I doubt if it would be in this case. 


Sir Tej Bahadur Sapru: As one who had something to do with 
the drafting of this clause I admit it is vague, and that it requires 
careful revision. 

. * * * * > * 


H.H. The Nawab of Bhopal: 1 should like to say somethi 
with reference to one of Mr. Benthall’s remarks. I understand, 
My Lord, that Mr, Benthall expressed the hope that the principle 
of equal rights for Europeans would be extended to apply to the 
Indian States also. 


I have no hesitation im saying that the States will gladly be pre- 
pared to extend to Europeans equal rights with their own subjects, 
so long as the Europeans do not expect any discrimination in their 
favour in the matter of jurisdiction and would submit themselves 
to the jurisdiction of the States. I want it to be appreciated that 
the States are always willing to offer equal opportunities to every- 
body, so long as they do not expect as a matter of right preferential 
treatment or claim special privileges. 


Sir Purshotamdas Thakurdas: Sir, I feel that the subject with 
which my friend Mr. Benthall has dealt at such length is not one 
which he has found very pleasant to dwell upon, and I can assure 
him that I am in common company with him when I speak on the 
subject. Mr. Benthall began by saying that he thought it was only 
right that he should be frank in dealing with this subject; and T 
am sure he would expect me also to be equally frank and outspoken 
in expressing the views which I know are shared very largely by 
Indians all over my country. It is a pity that we are, to-day, as 

_far as the discussion on this subject is concerned, speaking in an 
atmosphere surcharged with suspicion and distrust—if you like it 
on both sides, but certainly from the British here towards the nanve 
ations of India. If I may summarise, in one word, the net seaials 
of what Mr. Benthall has suggested, I do not think T would be 
exaggerating if I say that he not want no racial discrimination 
in India against the Britisher, but he would rather have—I do not 
know whether he insists on it or not—no discriminati i 
anything in which a Britisher is i ae Tada on regarding 

ything ; interested in India, irres tive of 
the merits of the subject, about which there may be minster of 
restriction, and irrespective of whether e . % 
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what Mr. Benthall required struck me at any rate as indicating: 
“‘ You shall not touch anything in which any Britisher is interested, 
and we want provision for it from now.” I wish to submit that 
that is a tall order, and, if I may say so, it is a demand which does 
not appear to me to be justified. 


Mr. Benthall appealed to us to put ourselves in the position of 
the Britisher who has an interest in India. I fully appreciate it 
and I can assure him that the just apprehensions of the Britisher 
are apprehensions which I do not underestimate and which I am 
quite prepared to value at their correct worth. But at the same 
time I would like him, when he is thinking over this subject further 
this afternoon, and before to-morrow morning, to put himself in the 
position of the Indian who is to-day seeking reform and advance 
constitutionally, and find out for himself whether the restrictions 
which he has indicated do not practically amount to shackles on the 
development of India commercially and industrially—shackles which 
have no parallel in any other country or in any other British 
Dominion. If Mr. Benthall will only promise that he will do it, 
T will assure him, not only on my behalf but on behalf of every one 
of my colleagues here with whom I have had talks about this, that 
we all wish to enter into the epirit of the Britisher who seeks protec- 
tion in this matter from any aggression in the future. 


One instance which my friend stated was this: He said that 
India has been built up economically and industrially with British 
capital. He then pointed out his ideal that India may in the future 
draw capital from London in the same manner as the United States 
drew capital from Britain in the early years of her development. I 
am sure it would not be difficult for Mr. Benthall to follow me when 
I say that there is hardly a parallel between the two. India has 
borrowed from Great Britain exclusively till now, but that capital 
has brought on all sorts of handicaps on India—handicaps of the 
most serious character, and handicaps from which the United States 
were completely free. Let me give only one instance which cannot 
be challenged and which will be appreciated by everybody. I name 
the company-managed railways of India. 


The capital for these—and these railways have done enormous 
good to the country, and developed it; that is not at all doubted— 
was lent by London. The head offices of those companies were 
located here. The railways were managed from a distance of six 
thousand miles, and what handicaps did that bring us! In any 
ordinary country, behind the system of railways which developed 
from 1846 till 1900 and up till to-day, there would have been deve- 
ed all those various subsidiary industries necessary in order that 
all component parts of the railways could be built in India. Was 
anything like that done in India? As long as the control was here 
with the companies they insisted upon sending out the materials 
from here, even at the risk of starving the one steel company which 
is looked upon in India as a national institution, and the greatest 
of pressure was required to be brought to bear by His Excellency 
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the Vi and the Commerce Member in India from time to time 
Serie te t the company-managed railways on to the policy of 
purchasing their stores in 1 dia. 

Tcan multiply such instances, but it is hardly necessary to do 
so. The facts Phich I am putting before you, My Lord, are facts 
which are undisputed and unchallengable, and I mention them only 
to point out that the parallel which Mr. Benthall draws is no 
parallel at all, and the average man in the street in India feels that 
the capital which the City of London has lent to India has been 
paid over several times not only in a return by way of interest, but 
in what strikes him as being more ruinous than a high rate of 
interest, viz., heavy artificial handicaps put on the economic deve- 
lopment of the country generally and on our industries particularly. 
T therefore feel that India would welcome capital on such terms 
only as would mean no political shackles; in other words, India does 
not want any capital which will need the safeguards which we are 
now discussing, the safeguards which form an item which *s loom- 
ing so large before this Committee. 

Mr. Benthall further showed great apprehension about racial 
discrimination which may be practised by the future Government 
of India, Iam sure Mr. Benthall will not misunderstand me when 
T say that he is suffering under the reaction of what has been done 
till now by the present constitution and our predecessors, the racial 
discrimination which has been exercised by the Government of India 
ever since India was taken over from the East India Company: prac- 
tically up to to-day. Instance the Services, Sir. And as several 
of the members here who have had occasion ever to read the Indian 
Legislature Reports know two of the most popular subjects for 
debate on the railway estimates in the Legislative Assembly are the 
third-class passengers’ grievances, including reservation for Euro- 
peans only qua Europeans, and the great grievance of the Indian 
public that the Indian had no look-in on the higher Services of the 
railways of India for years and years. I submit that if we, or any 
of the extremists among us, any of the less thinking among us, hare 
mentioned, whether consciously or unconsciously, whether meaning 
it or merely as a phrase, whether out of annoyance or seriously as a 
threat, racial discrimination in the future, thev have learnt it from 
what the Government of India has been practising in India all these 
years. It may take some time to divert the attention of the Indian 
people from it; but we are all unanimous that we want to exercise 
no discrimination qua racial discrimination, no discrimination 
against a person or a company because it is a European or a non- 
Indian company; but surely that does not mean that we shall agree 
to es Hs ever ve re rt discriminating both against = coe 
national and against a national on other erounds more reacon 
and more justifiable. er grounds more reasonable 
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(The Committee adjourned at 4-5 p.m.) 
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Proceepincs oF THE Forty-NInTH MEETING OF THE 
Srrvcrure ComMMITTEE HELD on THE 19TH Novemper, 1931, 44 


110 a.m. 
* * = : = = = 
Commercial Diserimination—continued. 


Str Purshotamdas Thakurdas: Lord Chancellor, I do not pro- 
pose to dwell at any further length on the past to which I referred 
yesterday; I desire now to draw the attention of the Committee to 
the presentation of the case before us as it has been done in the 
Government of India Despatch; and, if I may say so, I feel that 
the presentation of this case in paragraphs 184 et seg. of that Des- 
patch is admirable. What are the Government of India concerned 
with rding the apprehensions of the British commercial com- 
munity? In paragraph 184 they say:— 

“The question is both important and difficult, for while 
we cannot but sympathise with the earnest desire of Indians 
to see their countrymen taking an imeressing share in the 

commercial and industrial life of the country, we must also 
take account of the anxiety with which European business 
men regard the future after the transfer of power has taken 
place, and in so far as this anxiety may seem to be well 
founded, we are concerned to provide safeguards against 
injustice.” 
In two subsequent paragraphs they deal with two items which they 
call comparatively simple items, In paragraphs 187 and 188 they 
deal with the main subject of the apprehensions of European com- 
mercial men because they compete on equal terms with Indian enter- 
vrise. In paragraph 188 the Despatch has this sentence :— 

Teh cart important sections of Indian opinion desire 
to secure the rapid development of Indian enterprises, at the 
expense of what British firms have laboriously built up over 
al period of years. There is nothing surprising in the 
fact that national consciousness should thus have found 
expression. Indians who desire to see the growth of Indian 
banking, Indian insurance, Indian merchant shipping, 
or Indian industries find themselves faced by the long- 
established British concerns whose experience and accumu- 
lated resources render them formidable competitors.’ 


Thereafter in paragraph 189 they say this :— 

‘No one, we think, could fairly claim that the discretion 
of the Legislature should be fettered, except to the extent 
necessary to secure justice to those firms which had already 
established themselves in this country.” ; 


Now, as has been repeatedly said by my Indian colleagues who have 
addressed the Committee before me, and by myself vesterday, we 
are agreed that the strictest provision necessary to this end should 
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be made either in the Statute or in any other manner which the 
Government here think necessary to ensure that no injustice will be 
done to a British interest, qua British interest. No injustice should 
be done simply on the ground that it is a non-national who will 
suffer by it. But I mee es ask whether a policy desirable in the 
national interest should be held back because a Britisher may be one 
of those affected by it. Such a policy should not and, indeed, 
would not be held back if an Indian or Indians were affected by it. 
Thus this demand of the Britisher seems to amount to somethi 
unwarranted—not to use a stronger word. Are the British in India 
not yet prepared to identify themselves with the interests of India 
first, second and last even though they are assured that no injustice 
could be done to them as a Britisher or a non-national ? 


Tn paragraph 189 the Government of India put forward in very 
i nei manner the necessity of doing justice to both British and 
Indian points of view. They very cautiously, if I may say so, 
offer no solution of the difficulties ecadives They emphasise the 
desirability and indeed the necessity of leaving the solution to be 
brought about by negotiation at this Conference. Whilst the Gov- 
ernment of India thus find the problem to be one which does not 
offer a solution by means of despatches I feel that it is unfortunate 
that we cannot spare the time now to have this matter thrashed out 
in a sub-Committee or by private negotiations. 


I do not think I am giving away any secret if J say that during 
the last five weeks or so conversations have been going on between 
a few in this Committee, and I do not think that those conversa- 
tions threatened to break down or to result in nothing; but, in view 
of other factors which developed in this period here and diverted 
the attention of some of those who were taking part in these informal 
conversations, no conclusion has been yet arrived at, although I 
ie on be only right to say that as a result of the conversa- 

00 ing views a i 
byte opPos : . " ppeared to draw nearer and certainly 


In paragraph 188 the Government of India gi 
1 \ give out a note of 
ti ° 
psy on which I would like the Committee to note carefully. They 
“ We feel real apprehension as to the co i 
l nsequ 
may ensue if the present attitude of mutual Darien tan 
embitterment is allowed to continue and gTow worse.’’ 


I feel, Sir, that this sentence in the Go i 

as far as this particular problem Bomaiead hoc cee re 

ceo i no Eecement can be arrived at at this Contenmscead 

ho - a seriousness: Is it likely that a better sett] me 

wo arrived at in the future—either the near or distant Fetare ? 
. . ad . e + v 

_ Let me, Sir, refer to one subject which altho 
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several here. A deal has been said regarding the way in 
which the Saicsien bogs on England and India have eal embitter- 
ed and strained by the movement which has been known as the 
* boycott movement.’’ Is it likely that this movement will com- 
pletely die out because we arrive at certain decisions which do not 
substantially accord with the objects which we wish to secure? I 
wish very frankly to state that statesmanship requires that by any 
method that you like, and at the sacrifice of any amount of time 
which you think is necessary, we should not be allowed to leave 
London—I deliberately use the words—we should not be allowed 
to leave London until we have settled this question in a manner in 
which men alone ean settle now or will be able to settle in the 
future. No demi-god or angel from above will come down from 
the heavens in order to ensure settlement of this. I therefore feel, 
Sir, that as far as the constituency which I have the honour to 
represent here is concerned, I cannot do better than read out to you 
a resolution which they passed at their last general meeting in 
Delhi in April, 1931 :— 

“The Federation of Indian Chambers of Commerce and 
Industry disapproves of clause 14 of the Report of the sub- 
Committee No. III of the Round Table Conference which 
deals with the rights of the British mercantile com- 
munity. The Federation cannot agree to any restriction on 
the discretion of the future Government of India, to which 
there is no parallel in the constitution of any other free coun- 
try, as in the opinion of the Federation any restriction of 
the kind suggested would so fetter the future Government as 
to render it powerless to protect or promote indigenous enter- 
prise and that the Federation puts its view on record that no 
reservations or safeguards of any nature whatsoever will be 
i a unless they are proved to be in the interests of 

ndia.” 

Chairman: I did not catch what clause you said. Did you say 
it was referring to clause 3? 

Sir Purshotamdas Thakurdas: Clause 14. 

Chairman: It is at page 48. 

Lord Reading: I could not follow it. Is the objection of that 
Conference to clause 14 as agreed at the sub-Committee? 

Sir Purshotamdas Thakurdass : No, the objection of that Con- 
ference is to the vagueness about the clause which is being discussed 
here. The question of this vagueness has been the underlying 
reason of Mr. Benthall’s speech. 

Sir Tej Bahadur Sapru: Which clause do you mean—the clause 
as it originally stood there, or the clause as finally accepted ? 

Sir Purshotamdas Thakurdas: The clause as finally accepted. 

Lord Reading: It is the amended clause 14. 

Sir Purshotamdas Thakurdas: Mr. Benthall further referred to 
the trade relations between England and India. My friend 
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Mr. Jayakar has dealt with this and I do not wish to supplement 
his remarks because I do not think there is anything more I can 
usefully say at this ones: But there are funny apprehensions in 
connection with the likelihood of India under a nani: aC Gov- 
ernment building up enormous tariff walls immediately against 
imports from abroad, including perhaps imports from Great Britain. 
I bas been in the Central Legislature for the last seven years, 
and unless I have grossly misinterpreted the inclinations of mem- 
bers from the BO and urban areas in the Central Legislature I 
am convinced that the reformed Legislature of the sort that we con- 
template in a self-governing India will be very chary about ge 
any legislation regarding import tariffs, and that they will bring 
up with greater emphasis than has been done till now the question 
of the interest of the consumer. I myself feel, and I have said it 
before now, that the opposition that has been forthcoming till now 
in the Central Legislature regarding any protective measure is 
likely to increase at least ten times if people were assured that 
there was no control being exercised from outside India and that 
the Government of India were free to take decisions on the merits 
of a case as it affects India alone. I say, therefore, that any appre- 
hension regarding tariff walls being put up as soon as we come into 
power is based on very wrong grounds. I am convinced myself 
that no such apprehensions are justified at all. 


Mr. Benthall thereafter referred to the question of Imperial pre- 
ference, and what more eloquent conviction can he want than what 
the revered Mahatmaji on the other side of the table said in his first 
visit to Manchester, when he said that as soon as the political pro- 
blem is settled he sees no reason why India should not extend even 
Imperial preference to Great Britain. 


In regard to this, however, there is a tragedy to which I should 
like to refer. Tt was not more than about eighteen months ago that 
when some protection was being devised by the Government of 
India against imports from Japan into India, it was coupled with 
what was almost a dictation—I understand it was—from Whitehall 
that this should be coupled with preference to piece goods from 
Lancashire. Several of those who are present here, reasoned with. 
implored and beseeched the Government of India to drop that part 
of the measure and allow the rest of the legislation to go through. 
Our request in this direction not having been heeded, members like 


my revered friend Pandit Madan Mohan Malaviya and others 
thought it necessary to resign from the Assembly. The tragedy of 


it is this. that what was carried through the Assembly in such a 
manner was hardly of any avail. and to my mind it has been almost 
a dead letter as far as being effective for Lancashire. 


T therefore feel that what is required is greater trust. T 
in India to do the right thing; trust us sik te do anything Seti: 
and trust us also to rely more on England in a friendly spirit and 
at Aaexehey of seeking co-operation, even of seeking help from Great 
in. > i 
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Reference has been made to the Report of the Indian Fiscal Com- 
mission as far as the minority part of it is concerned, and particu- 
larly with regard to the question of Imperial preference. I know 
that the Indian commercial community stand by every word of what 
has been said there, and we look forward to the day when we shall 
have a Legislature which will be free to impose, to modify or to 
withdraw or to alter Imperial preference with the vote of the elected 
members of the islature, without any weightage from either 
nominated or official members therein. Tf no preference for Great 
Britain has been considered in India till now, it is because we have 
not had the Legislature which has been envisaged in the minority 
Report of that Commission. 

Reference has been made to activity in India regarding Indian 
insurance companies. Here also I have a short history to relate. 
It is about five years since we in the Indian Legislature pressed the 
Government of India to modify the Indian Tasvrancs Act in a 
manner which would make it difficult for companies of indifferent 
standing from foreign countries to come to India and canvas 
for business by offering enormous discounts. The Commerce 
Member of the Government of India agreed that it was necessary 
to do this; in fact, there were several promises by him that a draft 
Bill would be put before the Legislature in a few months time. 
Months passed and years passed. We got a little impatient, and 
we were then finally informed that the whole thing was being held 
up until you im England passed legislation with reference to your 
Insurance Act. This legislation here having been held up, the 
very necessary legislation in India has not seen the light of day, 
and it is feared that we in India shall have to wait several years 
longer unless the constitution is substantially changed. 


My Lord, there has been great resentment shown during the 
last five years in India, and here also regarding the manner in 
which Indians push forward Indian insurance companies and want 
their policies to be accepted all round. I have been one of those 
who have had something to do with pressing the claims of Indian 
insurance companies in this connection. We have been told that 
Indian insurance companies are not as substantial and as sound, 
and have not such large invested capital and reserves, as British 
companies and some of the others. That is only natural. We 
started in this direction only in the last ten years. I know of one 
or two Indian enterprises in this connection which were started 
at the beginning of this century but for several reasons which I 
need not go into to-day those insurance companies had to go into 
liquidation. I want to say however, that there has been no case 
known until now where an Indian insurance company has gone into 
liquidation letting down its policy holders. 


All that was desired is that Indian insurance companies should 
be put on the approved lists of the big corporations which work in 
Tada Some progress T must say has been achieved in this direc- 
tion but 1t has been very tardy and slow progress and not without 
considerable agitation on the part of those who are interested in 
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this being put forward. I compare with this what I have seen 
during the last few weeks in London. There is at present a cam- 
peign being conducted for the purpose of making people ae 
ritish s. ‘* Buy British Goods “ is a slogan which 1 mysel 
endorse for England and it has the approval of no less a personage 
than His Royal Highness the Prince of Wales. Only three days 
back IT understand His Royal Highness broadcast a very important 
speech asking people to buy British goods. All that we do regard- 
ine insurance business in India is that we ask people to insure 
in Indian insurance offices and they may select the best or any of 
them, I repeat that there has been, as far as I know, no Indian 
insurance company which has let down its policy holders. 
Lord Reading: What is your argument? It is rather difficult 
to follow. Do you suggest that there has been any interference 
with Indian insurance companies by the Government of India? 


Sir Purshotamdas Thakurdas: Not as far as the Government of 
India are concerned, but as far as other corporations are concerned. 
British banks also I understand hesitate to accept Indian insurance 
policies. Perhaps Lord Reading would like to know that there was 
a circular issued by the Government a few months back where the 
propaganda was in the direction of showing how dangerous it is to 
insure with Indian insurance companies. | 

Sir Samuel Hoare: I should very much like to have a copy of 
that circular. I have not seen it. 

Sir Purshotamdas Thakurdas: I can fully understand that Sir 
Samuel Hoare may not have seen it, but I am sure the Government 
of Bombay will be able to send him a copy of it. 

Sir Samuel Hoare: I am informed that here in London we have 
no such copy and I have no information on the subject at all. 

Sir Purshotamdas Thakurdas:; There has been correspondence 
on it. 

Sir Samuel Hoare: There has been no correspondence with the 
India Office. 

Lord Reading: May I ask one question? 

Sir Purshotamdas Thakurdas: May I reply to Sir Samuel 
Hoare? I will certainly try to get all the correspondence in connec- 
tion with this case but obviously vou do not expect me to have it in 
my possession in London. 

Sir Samuel Hoare: No; but you state that the Government of 
India were making propaganda against Indian insurance companies, 

Sir Purshotamdas Thakurdas: Yes. 

Lord Reading: You are not saying the Government of India, 
are you? 

Sir Purshotamdas Thakurdas: The Government 
‘The circular was put forward by the Government of Basten 

Lerd Reading: The only point I want to clear up is wh 
you are referring to the Government. If you are etenrate i Bis 


wie 
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‘Government of Bombay I think I know something about eS 
have only heard about it and you know a great deal, but am I not 
right in saying that the circeular—I am not defending it, I have 
not seen it and if it is what you purport to say I should not attempt 
‘to defend it—am I not right in saying that it was issued in 
consequence of the movement carried on to boycott British 
insurance ? 

Sir Purshotamdas Thakurdas: It was issued at the time of the 
Civil Disobedience Movement; but I wonder how the Government 
of Bombay or any Provincial Government of India would be 
justified in issuing a circular under the official authority of the 

vernment running down any Indian insurance company or the 
Indian insurance movement as a whole. 

Sir Samuel Hoare: We had better wait for a copy of it. 

Sir Phiroze Sethna: May I be allowed to say in regard to this 
cireular, that in the Council of State I asked the Government of 
India if they knew that this circular was issued by the Govern- 
ment of Bombay and, if so, that it was issued with their know- 
ledge and consent? In their reply the Government of India could 
not deny the existence of this circular, which was distributed 
broadeast with the help of police sepoys in the city of Bombay. 
The circular was nuaad more at Indian banks than at insurance 
companies, and I referred to it, My Lord, in m h of last 
year, a copy of which I have just sent for from the Secretariat. 

>. a ° o o >. ° 

Chairman: We will try and clear this up. 

Sir Purshotamdas Thakurdas: Sir, a good deal of the suspicion 
that I referred to in the beginning has arisen from the Bill 
which is now known as the Coastal Traffic Bill. I personally feel 
that it cannot be the intention of anybody, including Mr. Benthall, 
to withdraw from the new Government any power that the exist- 
ing Government have. In fact, what is intra vires to-day I do 
re think should be made ultra vires hereafter. But in connection 
with that I have come across a somewhat striking circular letter 
here since I arrived which I propose to read to this Committee. 
It is a circular letter which was sent to all candidates for 
Parliament at the last election. It is a letter issued by the 
Mercantile Marine Service Association of Tower Building, Water 
Street, Liverpool—an association which claims to be the senior 
representative body of British Shipmasters and Officers. It is a 
comparatively short letter, but it is so important that I am sure 
my colleagues would like to hear it. 

Chairman: What is the date of it? 

Sir Purshotamdas Thakurdas: The 20th October, 1931. It 
weads thus. The heading is:— 

** 45,000 British Seamen unemployed. 
Sir, 
There are over 700 British-owned ships lying idle in the 
ports of the United Kingdom. ; 


1074 


Foreign-owned ships, ing smaller crews and payi 
wages below the British eeatant thus capture cargoes whick 
should be carried in our British vessels. 

In our coastal trade it is estimated that foreign-owned 
vessels will this year carry over 750,000 tons of cargo from 
port to port in the U.K. 

Foreign maritime countries confine their coasting trade 
exclusively to their own nationals, not only with success, 
but with profit. Why should we not take a leaf out of 
their book and insist on British cargoes being conveyed 
under the Red Ensign. 

In the coastal trade alone it is computed that no less 
than 66 vessels flying the British flag are thus deprived of 
trade and 600 British merchant seamen debarred from earn- 
ing a living. 

In our national interests this unfair competition should 
be stopped, otherwise this country will lose entire control 
of the carrying trade. 

My Council, the senior representative body of British 
Shipmasters and Officers, ‘ish me to respectfully enquire 
what you are going to do to combat the unfair competition 
which drives British-owned ships into dock and our sailors 
into idleness. 


I am, Yours faithfully, 
THOS. SCOTT, 


Secretary,’’ 


If, Sir, this is the aspiration of an important association in 
Great Britain—the country which rules the waves and which has 
the most premier position on the high seas—is it surprising that 
we in Tndia should aspire to a little activity in that direction? 
The details of it are not a subject to be considered in this place; 
the Legislature in India would be the right place ; and there are 
the usual powers reserved under the constitution, to which every- 
body agrees, with the Governor-General. 


Why make so much of the aspiration of a country which feels 
that it has been kept back from its natural share in shippin 
activities? And how do you in London justify this circular whick 
has been sent out the most powerful of interests in the premier 
country in the world which has command over the seas? [| wish, 
therefore, only to point out that the Coastal Reservation Bill and 
our aspirations in connection with it should not act as a red rag 
to Britishers here. I cannot help feeling that unfortunately too 
much importance has been given to that one Bill, and I feel that 
under the new constitution and the protection about racial diseri- 
mination which we are offering there is power reserved in the 


ordinary course which will meet with anything unfair being done. 


te. 
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Mr. Benthall has referred to reciprocity in countries which are 
to be given the rights he asks for in India. I know that many 
will see comparatively little objection to it, but I want to point 
out that so far as e with Great Britain is concerned the effects 
of reciprocity will be of little or no value to India. What has 
India to gain from England reciprocating in the way which Mr. 

Fins indicated! It has to be noted that in spite of the 
relations between Great Britain and India during the last 
hundred years at least there is no Indian house or firm 
established. here which does commercial business with India on a 
scale which can be computed in any respectable proportion to 
what is being done by British houses. I am not criticising it; 
I am only mentioning a fact. For whom is the system of finance 
which is known here in the London money market as ‘‘ house 
woe '? This means that all firms which have their head offices 

ere, or important offices here, and have branches in India, are 
allowed to send out exports to India for import there, and instead 
of drawing on their branches or agents in India they discount 
that paper here with the endorsement of one of the exchange banks 
here. at has in practice been restricted to British firms only 
and no Indian firm or house has come in for that facility. Again 
I say I am only mentioning a fact; I am not criticising it. It 
may be said that it is due mm Ae of enterprise of Indians. Possibly; 
but if, after a hundred years the enterprise of Indians in London 
is at such a low ebb as this I only wish to point out that reciprocity 
cannot mean much to us for a long time. The Bank of England 
has a rule—very necessary perhaps, and may~be very justifiable; I 
am not complaining about it—that any paper which is discounted 
by it must have the signature of at least one British party or 
bank. In addition the Baltic Exchange and the jute salerooms 
here were not open to Indians until very recently. Jute is a 
monopoly crop of India, and it was not until 1929 that, thanks of 
the efforts of Lord Irwin and one or two other British commercial 
friends here, the doors were thrown open to one Indian firm in each 
of these two places. Even in the jute salerooms here, where it is 
the sole monopoly of India that is dealt in, the doors were closed 
against any Indian firm or personnel being members of it. 

I, therefore, feel that whilst we note the reciprocity which would 
be available to us, and which is open to us to-day, there is nothing 
am it which affords any sort of advantage which can attract the 

ian. 


Mr. Benthall says we are equal partners in a Commonwealth 
of Nations, and asks us to avoid the risks of discrimination and 
bitterness. In fact, he asks us to come into an equal partnership 
where, if I may use a colloquial phrase, ‘‘ what is mine js my own, 
and what is thine is ours jointly’. It would be a partnership in 
a commonwealth which has no precedent or parallel. Ti would put 
a clog on the economic advancement of India and impose an irre- 
deemable mortgage on the economic improvement of the country, 
and render all improvement of political status such as is envisaged 
by this Conference completely nugatory. ; 
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My earnest appeal is that the British commercial interests should 
trust the Legislature and rely on the powers vested in the Governor- 
4General in the ordinary course. They should trust to the theory 
‘that money knows no artificial boundaries, and that greater co- 
operation between Indians and Britishers is bound to come about 
with the satisfactory solution of the political problem. There is 
no distrust of external capital per se; what is bein distrusted is 
any capital which may lead to handicaps to the development of the 
country as it should develop, handicaps which would not be allowed 
in any country. 

Why should India prefer for trading and purposes of borrowin 
any other national to the Britisher? India will need all the sential 
which anyone can give her, but she will take it and appreciate it 
only on the usual commercial terms, without involving political 
shackles. Of all the various nations, the British know Indians and 
India best, both our strong or good points and our weak or bad 

ints. There is no need to imagine or apprehend any discri- 
mination being exercised by India under the new constitution on 
the Britishers there. Will not a self-governing India, with all 
the nsibility it must carry, be conscious 0 the risk of any 
unjustified action? 

The atmosphere of suspicion under which both sides labour 
requires to be dispelled by self-confidence on the side of the 
Britishers and a pledge on the Indian side that they will not 
discriminate to the injury of the other side. These things should 
dispel that atmosphere. In fact, as I have said, we are quite 
prepared to have it in the Statute that there shall be no discri- 
mination per se against any non-national. 

I look forward to greater co-operation between Indians and 
Britishers after we know that we are free to manage our own affairs. 
There is, however, one condition, namely that this question should 
be settled now, without further embitterment an distrust. If 
England wishes the solution of this question, and I do not doubt 
it, you will be able to solve it best now. What further factors 
hereafter can simplify the solution? Further investigation and 
delay must mean impoverishment and set-backs, and what more 
fertile soil for communalism and for undesirable tendencies in 

eral can there be than poverty, and increased poverty hereafter? 

d that may occur as a result of the discontent which may be 
aroused if the question of political progress is not settled now. 


Finally, I wish to refer to the psychological effect of the right 
-step now on India. India is known to be a land where the people 
-do not easily and lightly forget any good turn done to them. We 
-are known to be a set of people who are always grateful for any 
_good turn. I submit that this is the occasion when, if this question 
“Ss settled without delay, Indians will feel grateful, and the two 
countries will be drawn nearer and nearer together and no further 
_artificial safeguards or shackles will be necessary. 

T have done, My Lord. 
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Lord Reading: The subject that we are discussing is of very 
reat importance both to British subjects here and also in India. 
I do not propose, in the observations that I shall make, to travel 
into a series of specific cases such as have been referred to, especially 
by Sir Purshotamdas Thakurdas just now. If he will forgive me 
for saying so, I think they have very little bearing on the points 
that we have to consider. 


What we are discussing here is a matter of general principle. 
I quite appreciate that it may be useful to illustrate an argument 
by a specific instance but the difficulty I find in following the 
matter is that except in one case to which reference was made— 
that is the Government of Bombay—the rest of the instances were 
not actions by Government at all but were actions by individuals in 
the course of competition in business. I think we are not at all 
unfamiliar in this country with that sort of thing. Smaller houses 
suffer equally in this country from the action of larger houses who. 
miy have greater power. The larger house with its reputation and 
its capital has advantages over the smaller house. I do not pro- 
pose to go into these instances for the reasons I have given and F 
am sure I shall not be misunderstood by Sir Purshotamdas 
Thakurdas. It is not that I do not appreciate their value from one 
point of view but I cannot see myself that they help us to solve the 
problems that we have in mind. I propose to address myself to a 
general question and to attempt to find some solution of the points 
at issue. 


What I would desire to say at the outset is that I was myself 
much impressed by the statement of the case made by Mr. Benthall 
who svadantts on behalf of the Association which he represents 
has studied the case in every possible shape and form and put it 
very moderately and also with the desire to arrive at agreement. 
He was ready to carry on negotiations and indeed Sir Purshotamdas 
Thakurdas has also had something to do with negotiations. I know 
his power and influence and the assistance he can give in these 
matters and I know that he has been trying to arrive at a settle- 
ment. It is a pity that it has not been reached at this moment. I 
would add that the speech made by Mr. J ayakar impressed me very 
much. If he will allow me to say so I thought it was the speech 
of a man who had approached this large question of principle with- 
a real desire to deal fairly and justly with the subject and to seek 
every possible means of finding agreement, realising, as I thought 
he did very well, the necessity for avoiding any conflict of opinion 
on a question of discrimination against the British traders. and 
desiring on the larger principles of justice and equity that there- 
should be no discrimination. I mean to follow the lines that he 
put forward and to attempt to contribute to the solution and also. 
a eet with some of the later observations of Sir Purshotamdas. 

akurdas., 


But, My Lord Chancellor, nobody can have listened to the dis- 
eussion which has taken place to-day, yesterday, and throughout the- 
Conference, last year and the beginning of this year, without realis— 
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ing that in truth on the broad question of principle, which is after 
the vital matter, there is no difference of opinion. There is a 
much greater body of ent than would be imagined in listen- 
ing to the speeches, There is a danger sometimes, when one strays 
the broad road and gets into past history, of introducing some 
bitterness. I shall refrain from doing that; I want to deal with 
the facts. I would only say to those who dwell upon matters that 
have passed in the history of India that the principles of govern- 
ment, and of just and fair government, have undergone much evolu- 
tion during the last hundred and seventy years, and that that not 
only applies to Great Britain and to the Government of India, but 
to everything that obtains in India, and that has made such steady 
substantial advance and Pp by its relations with Englishmen, 
by what they have taught, by the rinciples of justice and equity 
which are so dear to us and which India has adopted from us. 

I want, therefore, to take first the broad question and then to 
Meal with the difficulties that arise on it. I understand that there 
is no question of dispute, and I am not now going to deal at this 
moment with the particular formule that have been referred to; 
but this is the general principle if I am right. If I am not right 
I shall be glad if I am contradicted, because it is of the essence of 
the argument that I am putting forward. In general principle 
everybody here at this table recognises that in tra e, commerce and 
industry no distinction shall be made, either in legislation or in 
administration, between Indian and British subjects or between 
Indian and British corporate bodies. I understand there is no 
dispute about that, and indeed I should not imagine that there 
would be. Certainly from what I know of India no Indian would 
stand forward and say that what he desires is to draw a distinction, 
either in legislation or in administration, between a British sub- 
ject and an Indian subject; he does not want to do that. I am not 

eaving out of account what is at the back of his mind and what 
is at the back of some of your minds when I am mentioning this 
proposition; but that is the basis upon which we proceed and it is 
a basis upon which there is agreement. Nobody wants in India, if 
you have the fullest powers of Government, as I understand it, to 
: ise a British ia as a British subject, or to distinguish 
een him and an Indian in the carrying on of his trade. That 
is not your wish at all. 

I gather that there would be no ig f therefore, in arriving 
at the proper formula upon this subject. There have been a number 
of attempts to reach & formula. I had the honour of presiding over 
a committee on which a number of us sat at the request of the 
Prime Minister, including Sir Tej, and, if I remember right, Sir 
Phiroze Sethna, and a number of others; and we eventually reached 
the formula which is now on page 49 of the Report. It has been 
said that that is a vague formula. Well, I agree that it is neither 
specific, nor is it very precise. _ To my mind it has advantages in 
that t because it is elastic. The Yery reason for making a 
general formisda was at any rate because it was felt that one could 
vot always picture to oneself the specific cases that might arise. 
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If I might venture not in the sli htest degree to criticise but to 
to Mr. Benthall and his co eagues of the European Asso- 
ciation the difficulty that I think we are in with regard to the 
various instances given, and which made a rather formidable 
catalogue of matters to be dealt with, it is that they are the specific 
instances in which they think it probable, or I will not say probable 
but possible, that there might be discrimination, and there ore they 
want those matters specifically dealt with. Well, for my part 
would prefer the general method. The general method has the 
advantage that it covers not only the specific cases to which refer- 
ence has been made, and which are in the minds of those who are 
dealing with it, but also the specific cases which may arise in the 
future ; because no human mind can foresee what, in the develop- 


arise; and I confess that I am more disposed to the formula of 
general application than to deali with the specific instances to 
which ea was made; and although I do not for a moment 
Suggest that this formula is perfect—it was evolved by us in a 
morning's consultation after a great deal of discussion—yet it had 
the merit, and it was a great merit at that moment, of receiving 
the assent of everybody except, if I remember aright, that of Mr. 
Jinnah; and Mr. Jinnah wi forgive me for sa that at that 
particular period he was in a non-assenting sind 


Mr. Jinnah : Lord Reading, I still hold the same opinion, and 


you see the difficulties you are face to face with now in preparing 
this formula. 


Lord Reading: Well, I did not expect Mr. Jinnah to say 
anything else. TI should have been disappointed if he had told me 
that he had now come round to my view. But, of course, I accept 
that and I stated it at the time, I think, to the Prime Minister. 
That is the position, and, as I sa , although I am not pressing for 

i i aes formula I do think it is a formula which will be of 
considerable use when we come to put into practical shape what 
should be accepted, because it has the advantage—and that is what 


we are seeking to obtain here—of general agreement, and it covers a 
number of cases. 


I am also impressed, very much impressed, by the reference to 
the Nehru Report. It is said there—I do not know that I am 
uoting the exact language: I do not happen to have the amended 
that it was quite inconceivable ¢ at there should be any- 
thing in the nature of discriminatory legislation. That was the 
view of the All-India Committee, and I accept that, and we may 
start from that basis. Therefore, it being in conceivable, there 
cannot be any Si — as = can, of course, to our i 
vision to possibilities. e have got to protect inst 
poseibilities, because we always have to remember that it 
is not to protect against those who may be sitting round this 
table, and who may be taking in the discussion. They will 
not be there always, and,“indeed, if I may be forgiven for savy; 


80, one is not sure which of them may be there at any time, We 
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know from experience in this country how changeable the electorate 
may be. I am sure you will agree. 

Mr. Wedgwood Benn: I do agree! 

Lord Keading; All that I want to say with regard to it is 
that in view of that I proceed, as I think, upon a line which is 
clearly marked out, and with no difference of opinion. It is for 
that reason that I am mentioning it and laying great stress on it. 
I might be asked then, “* If you agree that it is inconceivable, as 
the Nehru Committee thought, that there should be discriminatory 
legislation, wwhy do you want to legislate against it?*’ Well, of 
course, the answer is the one I have given you just now. 

One has to bear in mind the future, and that the constitution 
which is now being made will last, I hope, at any rate for a 
considerable time, 

Now, Lord Chancellor, that being the starting pomt, I would 
only just refer further to the definition of citizen and the declaration 
of fundamental rights. I am referring to these because I think 
taken together, if [ may suggest it, those who are so familiar with 
the very difficult art of drafting Acts of Parliament will be able 
to put into language what is in our minds and what I am trying to 
prove is agreed between all of us. 

Now, the definition of “ citizen ’’ as amended in the Nehru 
Report—I think it is on page 27—is ‘* a person who, being a subject 
of the Crown, carries on business or resides in India ’’, That is 
_ 4 citizen, and that citizen is to have all the rights enumerated in 

the declaration of rights; and that definition of a citizen, as I 
understand it, would cover everybody who resides there as a citizen 
or who carries on business in India. 

I have two difficulties with regard to that to which I want to 
draw attention, but only for the purpose of giving assistance at 
arriving at a conclusion and not because I think there are differ- 
ences of opinion. One difficulty is that that would not cover, in 
relation to business, either firms or corporate bodies. JT under- 
stand there is no objection to that, and indeed Mr. Jayakar said 
quite frankly that he drew no distinction between a company and 
a corporation, and his whole argument tended to prove that he 
drew no distinction either between a natural person and a firm 
and a company or corporation, and obviously not. For this pur- 
pose, therefore, one would have, whatever may be the rights that 
are involyed in citizenship, to take it to apply to corporate bodies 
and to firms as well as to persons. 


Then one strong objection I should have myself mere 
to this as a ‘lefinition, and to its being taken as Bsc all avg 
required, is this. The point was put to me, I remember, when we 
sat on this Committee at the beginning of this year and I then 
objected to it. This has one very grave disadvantage from my 
point of view, and I think our Indian friends will agree. It not 
only involves citizenship but it involves something more, namel 
that in order to become a citizen of India a person must cease to be 
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# citizen of this country. Well, that is fatal from our point of 
view, 


I do not mean to mention any names, but I would ask you to 
think for a moment of those who are identified with business in 
India, with Indians, but who are British subjects, who are domi- 
ciled here and are citizens of this country, but who have lived 
in India for a great many years. If they have to become citizens 
in the sense of this definition for the purpose of getting these rights 
they would have to become naturalised, they would have to lose 
the citizenship which they have in this country, 


I think that obviously the objection has only to be stated for it 
to be seen that that is impossible as a definition to meet the cases 
with which we are dealing. You could not think of asking a man 
who is in the relation of which I have spoken to give up his citizen- 
ship in this country in order to get the right to ce: on his 
business in India and to get the same rights as the at na barn 
subject. Therefore, if it is to be used in any way, there must be 
this further amendment to it, that if a man becomes a citizen of 
India it does not involve the giving up of his citizenship 
in Great Britain or the United Kingdom. But even then 
I confess I am not satisfied because I do not think it goes far 
enough. The definition carries you a long way but may I eall 
attention to the one particular subject which is not quite clear to 
me? J thought as I followed Mr. Jayakar that he had answered 
the question but I am not quite sure and therefore I would like 
to have his attention now. I quite understand the position as stated 
by him with regard to any concern—either a person or a firm or a 
company—carrying on business resident in India. What was not 
quite clear to me was the line he was taking with regard to those 
who were not resident in India but who were carrying on business 
in India, What I mean is this. Here is a person carrying on 
business who is not resident in India and has no intention of goin 
to India but who has business relations there, correspondents an¢ 
agents who sell his goods. He is carrying on business in India 
but he is not resident there. As I followed some of the observations 
I took it that it was not intended that he should be deprived of the 
same protection. It was intended I thought that he should have 
the same right to trade and that there would be no discrimination 
against him as a British subject carrying on business in India, I 
understood that no distinction was to be drawn. Am I right? 


Mr. Jayakar: ‘ Rither carries on business or is resident,’’ 
These are the words in the Nehru Committee's definition, 


Lord Reading: Yes, but that does not answer my point. “I 
may read that and I do read it to mean that if a man is living 
here and carrying on business in India there is to be no distinction, 
Is that also what he means? 


Mr. Jayakar: Yes. “Who being a subject of the Crown 
carries on business or resides in the territory of the Common. 
wealth.”’ Therefore if he carries on business or resides in the terri- 
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tory of the Commonwealth that satisfies the test of the definition as 
laid down here. 

Lord Reading: I am quite satisfied so long as the question is 
answered as I was putting it and I understand that is so. 

Mr. Jayakar; For the purpose of carrying on business one may 
not be resident in the ordinary sense of the law. 

Lord Reading: If I may put it perfectly clearly suppose A is 
living in this country and is trading with India. He is carryin 
on business in India but he is not resident there. “As I understan 
it there is to be no discrimination against him any more than 
against a person resident in India. Is that right? 

Mr. Jayakar: Yes. That would follow from the words employ- 
ed in the Nehru Committee’s Report. 

Sir Tej Bahadur Sapru: Perhaps His Lordship will allow me 
to explain the origin of this after he has finished. 


Lord Reading: That makes the position sufficiently plain for 
me and I accept that. It brings us to this, that certainly, in 

eral, it is not intended that there shall be any discriminatory 
Gatslation or administration against British subjects. I under- 
stand that to be admitted. The only question is therefore how 
we are to put that as a formula to give pro rotection. So far 
there is no difference of opinion. The Seoalt of all the discussion 
shows that there is a very great body of agreement. 


Now there are two questions which I think arise upon that. 
One is: Should exceptions be made, and, if so, in what cases? 
And the other is: By what method should these rights be secured 
to the British? Now I find some difficulty in appreciating exactly 
the kind of exceptions that were in the mind of Mr. Jayakar and 
to some extent of Sir Purshotamdas Thakurdas. That there 
are exceptions is obvious. They were spoken of as special cases or 
cases requiring special adjustment or special treatment. No limit 
is lesa to them at all; therefore, if you have them unlimited your 
tion is of no use because you may have exceptions as often 
as you please. Therefore, it is obvious that you must have some 
limitation upon those special cases if your definitions and the prin- 
ciples which I have just stated are to be necopied as governing the 
relations in commerce between Britain and India. 

Now, I have found difficulty in understanding for this reason. 
I quite follow the argument that where, for example, in future 
public utility undertakings or publie concerns in which public 
money is to be invested or used, the Government of India may say: 
Well, we think that a company which is to get the benefit of the 
subsidy that we shall give or of the advantage that we shall give 
by some direct payment or use of money, must be a registered 
company in India with rupee capital, with a moderate reasonable 
proportion of directors, and with a reasonable and moderate pro- 
portion of Indian shareholders. It may be that I go further than 
some of my colleagues in thinking that that is not an entirely un- 
reasonable proposi for the Government of India to put forward. 
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T am not sure that I am right in this, because it was sometimes diffi- 
cult to follow, but I understood that Mr. Benthall raised no objec- 
tion to cases of the kind to which I have referred. 

Mr. Benthall: Except in the case of shareholders, where the 
Committee itself turned down the proposal on practical grounds and 
on the grounds that it would be a restriction on Indian shareholders, 
and prabably on the value of their shares, and for other reasons. 


Lord Reading: I was going to refer to that. I agree. Of 
course, it is a question of reasonableness, 

Mr. Benthall: Yes. 

Lord Reading: I was going to make an observation upon that. 
Tt seems a little absurd to say there must be a proportion of 
shareholders, because they either may or may not wish to invest 
their money; and it seems ridiculous to say you must have a pro- 
portion of Indian investment when they may not be willing to 
put in their capital. I do not suppose for a moment that would 
trouble the Indian Government. What they really want is to feel 
that if there is a company of this kind to which special circum- 
stances do attach, there should be special conditions of the 
character to which I have referred. 

Now, of course, in what I have said I was dealing—and, I 
think I am right in saying, in what the Committee at that time 
were considering, they were dealing—with future companies and 
not with companies already in existence. Obviously it would not 
be right to go back upon rights that have been given; but in those 
future companies and within those limitations I myself do not see 
that there can be any particular objection, 

I do not regard that myself as discrimination where it is deal- 
ing with these public utility concerns. It is a different character 
of legislation, and in any event I do not myself desire to press 
any further than that. I think T agree entirely with what Mr. 
Benthall has said on the subject. I am glad that the European 
Association have taken that view. I think it eame up for discus- 
sion during the time that I was Viceroy, and my recollection— 
but I confess T have not looked it up—is that we accepted the views 
of the Committee as regards future undertakings. 


Now, that is an instance of a case that I follow. I cannot hel 
pointing out that that never can come, and it never is intend 
to come, under discrimination. Where I felt some difficulty, and 
still do (and it is not lessened by what Sir Purshotamdas was 
saying this morning), is in reference to what was called undue 
competition. That troubled me. As I understood from what 
Mr. Jayakar said, his view was that if there was undue competi- 
tion of a powerful company against a small company that was try- 
ing to make its way, then there were special circumstances which 
could be dealt with in a special way. Well, I hope that will not 
be persisted in, because to my mind that is the danger-spot in 
the whole of the discussion which is now proceeding. 


Mr. Jinnah: Quite right, 
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Lord Reading: It is the real danger for this reason, that when 
Indian politicians speak of anything in the nature of special cir- 
cumstances in this connection they are not thinking of discri- 
minatory legislation or of discriminatory administration by that 
name, or which would appear on the surface; not for a moment. 
That is not how they would proceed. What they have in mind, 
and what oe understood when these iss Ab pet were made 
both ter and to-day, is—suppose you have a powerful 
Seah Gorse, either a dois or a rena: with large capital, 
with a business which it has built up over a great many years in 
India, and that that is making profits in India, and there is a small 
Indian concern which is trying to compete with it, hut which has 
the disadvantage which is mherent in every small firm in compet- 
ing with a larger—there are some advantages too, but there are 
disadvantages, as we all know, in this country as well as in India 
—now if, as I understood it, it meant that then there could he dis- 
SERS OEY administration or legislation in the sense that you 
could penalise in some way that British powerful concern in order 
that you may enable that Indian concern to flourish, if that is what 
it meant then I would oppose that root and branch. I think that 
is fundamentally wrong in principle. T think it hits straight at 
the principle of discrimination, and if it is intended to do it I 
think it would be unfair to the British who have those rights there 
now, and who ought to have those rights continued. 

Mr. Jayakar: I was speaking of cases which I had in view, 
I did not mention them because I thought the discussion would 

o in an entirely wrong channel if I mentioned those cases, but 
i have cases in view where that powerful concern adopts unfair 
means towards a smaller Indian concern. I had those cases in 
view—not legitimate competition, but where a big concern adopts 
unfair means to carry forward its concern. 


Lord Reading: I am much obliged. I am just going to deal 
with that side of the question. I was going to say this, that if it 
leads—as some observations did undoubtedly lead, including some 
that were made this morning—to the suggestion that there is what 
is Called unfair competition, then the general law of the land 
apples. You cannot have a law directed against one particular 
company or one particular concern; you must have the peneral 
law of the land made applicable to them. If it is unfair com- 

tition, then it is unfair competition not only in that trade but 
m every other trade, and if it is unfair competition and you want 
to legislate against it, then you must legislate against it for alt- 
trades. That is the point that I want to make quite clear. 


You may even say that it happens that in one particular trad 
and not in others that to which you take Eccopiaan woes on, In 
such a case if it is unfair you are obviously entitled to legislate 
against it, and no one would ever make a suggestion to the 
contrary; but if it is merely unfair because the concern ha pens. 
to have achieved its great and powerful influence either by ite 
eapital or by its reputation or by the associations that it has made, 
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then obviously you could not attempt and you ought not to 
attempt to legislate against it. However difficult it may be for 
an Indian nascent company to progress where there is a powerful 
company in the same line next door to it, it may be, you cannot 
legislate against it and you cannot take administrative acts against 
it; competition must be the law that must determine the matter: 
you cannot help it. 

That is why I refer to this as the danger point, because some 
of the observations led me to think that the desire was, or might 
be, that there should be either legislation or administration which 
would enable the small Indian concern to be at an advantage as 
compared with the British concern which happened to be the more 

werful one. If that ever is or was the principle advocated, I 

o hope that the result of our discussion will be that that will be 
given up. It obviously ought not to exist. I think that was what 
was in the mind of the Government of India when in their Despatch 
they made the reference to which Sir Purshotamdas referred this 
morning. He said ‘‘ What has aroused their fears is the tendency 
displayed in certain quarters to advocate measures designed to 
secure the rapid development of Indian enterprises at the expense 
of the British concerns already established in this country "’, 

Now, I would go just one step further than that. TI draw no 
distinction myself between ‘* British concerns already established 
in this country ’’ and British firms or persons who wish to carry 
on business in the country in the future. I should have thought 
they had just as much right, upon the lines upon which we are 
proceeding, as the Indians would have to come to this country 
and carry on business here, where they have complete freedom, 
just as we claim there must be complete freedom for the British 
subjects who go to India. 


Now, Lord Chancellor, I do very respectfully draw the atten- 
tion of my Indian colleagues at this Conference to the dane 
that arises from those circumstances. I am not referring to en ste 
competition, Of course that could be dealt with and may be dealt 
with, but at the same time under the guise of what is called unfair 
or undue competition there must not be legislation introduced or 
administrative acts which would benefit the Indian smaller con- 
cerns at the expense of the more powerful British concerns. 

Pandit M. M. Malaviya: Would that stand in the way of the 
Indian Legislature taking special measures to give encouragement 
to Indian industries by protection or bounty? 

Lord Reading: To the indigenous trade of course it would not, 
I gather that what is meant is that a trading body doing parti- 
cular things would get the benefit of the bounty. It would not 
make any difference whether it was Indian or British, 


Pandit M. M. Malaviya: In the definition suggested of citizen- 
ship a Britisher resident in Great Britain and carrying on trade 
ain India would be included. 


Lord Reading: Yea. 
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Pandit M. M. Malaviya: That brings in all Britishers trading 
in India. Many are suwestel concerns. Indian industries at 
present cannot compete with them obviously and so India desires 
to give them special encouragement and protection. Would it be 
possible for India to do so? Would it not be right? So long as 
there is legitimate competition we do not want discrimination 
against Britishers but this second proposition of Your Lordship 
stands on a different footing. 


Lord Reading: With regard to that the answer is to be found 
in what happened in a particular instance with which we are all 
familiar. I need not refer to it in detail, We know what 
happened with regard to the steel industry and what was done 
there for that very reason. 

Pandit M. M. Malaviya: We did not exclude British firms in 
India from the benefit of that. 


Lord Reading : ney I say that I am very conscious of that 
because naturally I had some hand in it, at any rate in assenting? 
There never was any question of it. I do not think there was 
any idea of merely confining it to Indian enterprises—that is to 
enterprises carried on by Indians as distinct from British, 

Pandit M. M. Malaviya: That is not the point. In your 
definition a Britisher carrying on trade in India while he resides 
in this country would be included and if no encouragement or 
protection could be given to an Indian industry which might be 
to the disadvantage af a business concern carrying on business with 
India and residing here then we are not free to protect our own 
industries and to develop them, 


Lord Reading: I am pointing out that that was done when a 
ease arose when there was an industry in India which could not 
compete as it was thought with some foreign countries including 
this country. Then certain measures were introduced for the pur- 
pose. That I think is the answer and there I must leave it. I 
think myself that that is the way in which obviously it can be 
met. All I desire to do is to deal with this matter of general 
Rept: If one begins to discuss specific cases it would take a 
very long time. I have drawn attention to what I conceive to 
be a grave danger of rather loose interpretation of the words 
“unfair competition ’’. I think that that has to be provided 
against. 


Now the question that remains for me to deal with—so far as 
T am aware the only question—is the method by which those 
rights are to be secured. I am rather inclined to Mr. Javakar’s 
view. I would prefer if we could get it, a convention by a 

ment. If we could get a convention by agreement it woul be 
better but I should object strongly to a convention which had to 
he passed by the new Legislative Council or Assembly after the 
constitution had been granted. To my mind it is essential that 
this should form part of the constitution. Tt is from our British 
point of view vital to the constitution; and may I just remind 
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you, when you are stipulating or suggesting that any ee 
of this kind must be dealt with by the Legislature there, that the 
constitution has to be passed by the Houses of Parliament here? 
And I do not myself envy the position of the Minister, whoever 
he may be or to whatever party he may belong, if by that time 
there are any parties left, if by that time we have not all agreed. 
I still repeat what I was saying: in view of what has happened 
and that we have been working on this question together, I still 
say, if there are parties left on this question, which I do not 
believe, then the Minister, who would go to Parliament and tell 
them that in the constitution he is curtailing the rights which 
hitherto British traders have had here or in India, would hardly 
meet with a very favourable reception, and I do not think it would 
be a very ingratiating way of introducing this new constitution 
which, we all so ardently hope, will really remove the kind of 
distrust and suspicion which has existed hitherto, and will put 
us on a different footing, enabling us to work cordially tamether 
and in the closest collaboration. 


Now, My Lord Chancellor, having said that, may I just refer 
to the various methods that occur to me of carrying out what is 
now required? That is the enunciation and enactment of the 
principle to which reference has been made and which has received 
complete assent here. The only points between us, as far as TI 
have understood hitherto, are some as it seems to me very very 
minor questions of exceptions, and as to how you are to frame 
your legislation so as to enable certain exceptions to be made, 


Now, of course, the one method is by adopting a formula such 
as we have here which perhaps—indeed I may say certainly— 
would not quite do in its exact form for a Statute, but which does. 
lay down a very definite principle. That is paragraph 14 at 
page 49. As T have said I would much prefer that the appro- 
riate convention should be made, because it involves and implies 
y its very term an agreement. We are so near agreement, and, 
as Sir Purshotamdas Thakurdas has said this morning and as I 
hav» understood from outside, almost really at the point of agree- 
ment, that I am sorry and shall be sorry still if in the end we 
do not reach what is a definite agreement, which would then have 
to be put into shape. But if we have not a convention which can 
be scheduled to the Statute—which is to my mind the only way 
of aes it—then it would be necessary to have the clauses in the 
Act with reference to regulations, or whatever they may be termed, 
which would have to take the place of the convention, and which 
again I would put into a wchiedale of the Act and therefore give 
it statutory effect. And here I am glad that we are dealing with 
the subject upon which there is so very little difference of opinion 
that really, once we have discussed it as we have been doing here, 
there ought not to be any real difficulty. 
Then further I would put under the Statute, as we have already 
said again and again, the power to the Governor-General, not 
only the power but the obligation to protect minorities. Whether 
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the minorities are Muhammadans, Sikhs, Depressed Classes or 
Europeans, we have always stipulated, and as I have always under- 
stood it has been eee a by this Conference, that there should be 
that power not only entrusted to the Viceroy but exercised vigilant- 
ly by him. Now, in that way he would have the power of inter- 
vening if there was any oppression of the Europeans by discri- 
minatory legislation. He could, of course, interfere and either 
not give his assent or reserve the assent for the signification of His 
Majesty’s pleasure. That is another way of doing it—that is to 
say, it is an additional protection which would be given. 

I think I have now dealt in substance with the various ques- 
tions that have been brought forward. I might also refer to one 
thing to which I do attribute importance. There is also the 
recourse to the Federal Supreme Court, which could be resorted to 
wherever any subject thought that he had a right of complaint. 


That, My Lord Chancellor, shows what the powers are that 
would be left; and an additional thing that I mention, and onl 
mention because I prefer myself to find all the powers and obli- 
gations on the Governor-General in this ere in the Statute, 
is that it may be n in the Letters of Instruction either to 
the Governor or to the Governor-General to make reference to 
them. Those are matters which will, of course, have to be con- 
sidered by those who will be responsible for drafting the Act. 


I have not referred in any way to the banks or insurance com- 
ies, for the reason that I think all that I want to say is covered 

by the general observations I made earlier in reference to unfair 
competition and the distinction that I drew between a large 
company and a small company that is trying to compete with it. 
I think you have to be careful. The last thing that we want to 
t into the minds of persons in this country or in yours is that 
means of anything that may be done here it would be possible, 
ih anybody ever thought it desirable, to act inequitably to the 
British concerns that have instituted themselves in India by giving 
these advantages so as to make smaller Indian concerns able to 
compete where perhaps they may not now be able to compete 
because of the special advantages that the British concern has from 
long association. But I do not want to repeat that. It covers 
all the matters that were referred to about the insurance com- 
panies and the banks and exchange banks, and I hope that we 
shall be able to arrive in this way at a conclusion which will be 
satisfactory to all of us; and apres nothing is to me more satis- 
factory than that it should be established, as it has been quite 
clear from our discussion here, that there is no desire to dis- 
criminate, and that, indeed, those Indians who have spoken and 
many of those who have not spoken this time but with whom I 
had discussions last year, set out with the idea that they want to 
deal fairly and justly with both British and Indians, making no 
distinction, and the point on which I want to lay stress is that 


just as we here throw everything open—right of en , Tigh 
Late and all other advantages—so we Raw Bort the mi 
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pes India for the British subject, and so, as I am glad to. 
see from all the various documents that have been referred to and 
from the observations made, no question can arise between us as to 
the right of the British subject to trade in India in the circum- 
stances that have been described. 


Lord Chancellor, no doubt it is not easy to arrive at the exact 
solution in point of drafting in a Bill, but I do think that, with 
the goodwill that has been established here and with the consensus 
of opinion that exists amongst us, there ought to be no difficulty 
in arriving at conclusions which will receive the general assent of 
this Conference, which will commend themselves to the Indian 
people when they understand them, and which will stand at any 
rate as an embodiment of what is just and fair, as much desired 
by the Indian community as it is by the British. | 


Chairman: I think we are all very grateful to Lord Reading 
for what he has said, and, if he will allow me to say so, his 
unique experience, first of all as Lord Chief Justice of England, 
then as Viceroy of India, and then as Foreign Secretary, gives 
to his words a weight which would lead none of us to deans to 
differ from them unless we were very sure to the contrary. I am 
sure we are all very grateful to him, having regard to his unique 
experience and knowledge, for putting his advice before us. 

Mr. Jinnah: As perhaps forming a minority of one, will you 
allow me, Lord Chancellor, to give a personal explanation with 
regard to what has fallen from Lord Reading? I am speaking for 
myself, and I do not want my position to be misunderstood by 
anybody, or deliberately misrepresented, either in this Conference 
or outside this Conference. 


I have never refused to subscribe to the general principle that 
the British interest in India should be fairly and justly treated, 
but my difficulty has always been, and is now, with r to 
the exceptions which are not yet specified or formulated. My 
difficulty has been with regard to the pro agreement between 
Great Britain and India to which Lord Reading referred by wa 
of convention before the constitution comes into operation; Ask g 
that being my difficulty, I think Lord Reading will at once admit 
this, that, as he himself said, this is a very vital issue, and you 
cannot expect any responsible man to give his assent to a formula 
which is so vague unless it is shiiighly crystallised. 

That is the reason why I was unable to give my assent to the 
clause to which we agreed here on the last occasion, and that is. 
the reason why I am unable to give my assent now, although I 


may be a single individual here, and notwithstanding the re uke” 
of 


rd Reading that it was not expected of me to be reasonable. 

Lord Reading: You misunderstood me, Mr. Jinnah; I never 
meant that at all. 

Chairman: I think the esprit negatif is a most valuable thing. 


ne, eee |. edie 


1090 


Sir Tej Bahadur Sapru: At the outset of the few observations 
that I am going to make, perhaps Your Lordship will allow me to 
express our gratification and sense of obligation to Lord Readin 
for the very fair and broad-minded manner in which he has dealt 
with this question this morning. I do not wish to traverse the 
entire ground which has been covered in the course of the discus- 
sion, but there are just a few points which have emerged from the 
discussion on both sides, and it is with regard to those points that 
T should like to make a few observations. 

Now, My Lord, as one who must take his share of responsibility 
for the Report of the Nehru Committee, I should like to point out 
that this Re rt, and particularly that part of the Report which 
deals with the question of discrimination, was discussed by the 
members of that Committee at great length. We had at that time 
the advantage of the experience and knowledge of the late Pandit 
Motilal Nehru, and I can tell you that so me as this particular 
paragraph, paragraph 11, is concerned, it formed the subject of 
prolonged discussion between him and myself. 

It was not by mere accident that we in ulged in that language. 
It was the result of a very deliberate and prolonged discussion, 
that we recorded our conviction which is contained in this sentence 
on page 11 :— 

‘ It is inconceivable that there can be any discriminatin 
legislation inst any community doing business lawfully 
in India. uropean commerce, like Indian commerce, has 
had to bear in the past, and will have to bear in the future, 
the vicissitudes inseparable from commercial undertakings 
on a large-scale and no government in the West or anywhere 
else has been able effectively to provide a permanent and 
stable solution for conflicts between Capital and Labour. If, 
however, there are any special interests of European com- 
merce which require special treatment in future, it is only 
fair that in regard to the protection of those interests, 
Europeans should formulate their proposals and we have no 
doubt that they will receive proper consideration from those 
who are anxious for a peaceful solution of the political 

roblem.”’ 

Your Lordship will observe that having laid down the general 
pares about discrimination in the sentence I have read we 
invited an opinion from European commerce in India. One line 
of criticism taken at that time was that although the sentiment 
contained in this sentence was perfectly reasonable yet they would 
like to have it reduced to a more concrete proposition. It was in 
pursuance of that desire expressed by European trade and com- 
meree that we then met at an All Parties Conference at Lucknow 
and the definition read by Lord Reading this morning was incor- 
porated. I may say that while the aragraph which I have 
alredy read out was written by me the definition which I am going 
to read was drafted by the late Pandit Motilal Nehru :— 

“ The word ‘ citizen ’ wherever 


it occurs in this constitu 
tion means every person : + (c) or who, being 
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a subject of the Crown, carries on business or resides in the 
territories of the Commonwealth: or (d@) who is naturalised 
in the Commonwealth under the law in force for the time 
being.”’ 
That was really introduced to meet the point of view of British 
commerce. After that there was some criticism again and this 
criticism came not only from the side of European commerce but 
from the side of Indian commerce. Accordi: ly a small sub-Com- 
mittee was appointed and this definition of a ecltizen was still 
further modified. Lord Reading has not referred to it probably 
‘ause it was not in his possession. 
_ Chairman: I am very glad you are going to read it. 

Sir Tej Bahadur Sapru: I will read it and perhaps it would 
be an advantage to read an extract from the speech of Pandit 
Motilal Nehru, 

Chairman: Would you give me the date? 

Sir Tej Bahadur Sapru: It is the proceedings of the .All 
Parties National Convention held on December 24th, 1928. 

Chairman: 1 have not got this. 

Sir Tej Bahadur Sapru: Tt says :— 

Clause (3), which runs as follows, was taken up. 

4. The word ‘ citizen ’ wherever jt occurs in this constitu- 
tion means every person—— ” 

I do not read the rest; it is exactly the same as was read out by 
Lord Reading. Then :— 

“ Pandit Motilal Nehru moved that Clause 3 as recom. - 
mended by the enlarged Committee be adopted. In moving 
the resolution he said that the clause as it originally stood 
was printed at page 101 of the main Report, It consisted 
only of two sub-clauses which now appeared as @) and (d), 
What now appeared as sub-clause ” was added by the 
Lucknow Conference. Sub-clause (ce) had been added by 
the enlarged Committee for the reasons set out at page 27 
of the Supplementary Report. This last addition was the 
necessary consequence of the adoption by the Convention of 
the resolution on Dominion Status. Unless this clause was 
adopted there would be no possible means available to the 

eople of Great Britain or of any of her Dominions to 
Cd Be eitizens of India. This would be an anomaly and 
ive rise to a serious state of things. While Germans, 
~‘Ttalians or other a coming to India would have an 
opportunity to pet naturalised and thereby become ‘citizens 
of the Commonwealth of India no such means would be 
available to Britishers or the  péople coming from the 
Dominions. The latter were all in law. subjects of the 
Crown and as such the naturalisation laws of the Gommon- 
wealth would not be ‘applicable to them, That being se 
they would be permanently debarred from acquiring rights 

&.T.C.—II. o 


1092 


of citizenship. This result would be quite inconsistent with 
the resolution passed by this Convention about the constitu- 
tional status of India in the community of nations known 
as the British Empire. While claiming to be on the same 
footing as the people of Great Britain and of the Dominions: 
Indians could not in fairness deny to the latter rights and 
privileges which they themselves claimed.’ 


Now this is not my sentence; this is Pandit Motilal Nehru’s. 
sentence. 


This was merely a canseqnentin! amendment. Of course India 
enjoyed no such rights at all but they had passed a resolution in 
fayour of Dominion Status and if India wanted equality in other 
Dominions she would have to concede the same equality to the 
people of those Dominions, If, however, they did not get the 
equality they claimed there would be no question of giving equality 
to others. But as he (the speaker) had stated such esl shes would 
come about automatically on their attaining Dominion Status 
and would not depend on the will or pleasure of anyone. But 
this would not prevent India from passing special legislation 
restricting the franchise as other Dominions Rave done. If India 
were admitted into this family of the Commonwealth of Nations 
she would no longer be foreign to those nations and they would 
not be foreign to her. | 

Accordingly a sub-Committee was appointed and this sub- 
Committee met on December 27th, 1928. I was a member of that 
sub-Committee and there were several members of the Congress on 
that Committee. This is what has not been read out:— 

“ For original clause (c) substitute the following : — 

(ce) Who being a subject of the Crown (1) ordinarily 
resides or personally works for gain, within the territories 
of the Commonwealth at the date of the commencement of 
this Act or ’— 

Now this is more important :— 
“ (2) fulfils the qualifications prescribed by the 
Parliament for the exercise of the rights of citizenship.”’ 
Chairman: That is December 27th, is it? , 
Sir Tej Bahadur Sapru: Yes, My Lord, that is December 27th. 
Sir Akbar Hydari: Which Parliament is it? 
Sir Tej Bahadur Sapru: The Indian Parliament :— 
** fulfils the See pov prescribed by the Parliament for 
the exercise of the rights of citizenship.’ 
My Lord, I am free to confess that so far as this particular clause 
is concerned there is still room for improvement to cover all the 
ideas which have been exchanged since yesterday from this side 
to that side and from that side to this; but it seems to me that there 


is not much room for such a hensi sh 
vd ori cc sepa ; pprehension as has heen expressed 
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May I invite the attention of Lord Reading to the fact that the 
explanation added to the original clause 3 does not necessarily 
mean, cannot mean, was not intended to mean that England would 
be treated as a foreign country? The controlling words in clause 
3 are:— 

“or who being a subject of the Crown carries on business 
or resides in the territories of the Common wealth.’’ 


Well, if an Englishman comes and carries on business or resides 
in India, then he cannot be treated as a citizen of a foreign country. 
Therefore the words ‘‘ foreign country ’” used in the Ppa neio 
were not, in my opinion, intended to apply to England; but it is 
just possible that exception may be taken to the use of those words 
on the ground of obscurity, and if that is the exception taken then 
I, for one, would not object at all to the position being made more 

ear. 

There is only one more remark I will make in this connection, 
{t was neyer the intention of the authors of this clause that by 
acquiring citizenship in India an Faglshmen would lose 
his own original citizenship in England. That was never our 
intention. So far as that is concerned, we say to Englishmen 


ship. All the rights belonging to them as citizens of England will 
continue to belong to them. Their personal laws will apply to 
them. In fact, it will not even be a case of a cha of domicile, 
It was only to place them on a footing of equality that this defini- 
tion was introduced; but I am free to admit that there may be 
room for improvement, and if there is room for improvement | 
hope that such improvement will not be impossible to achieve. That 
is all that I woul like to say with regard to this. 

* . . * 7 


(The Committee adjourned at 1-5 p-m. and resumed at 2-30 p.m.) 


Sir Tej Bahadur Sapru : My Lord, before the. Committe. ad- 
journed this pregtan, I read out a passage from a speech made by 
the late Pandit Motilal Nehru. I wish to say one Ee, and that 
very clearly; if there was one man in his generation who was a 
full blooded nationalist it was Pandit Motilal Nehru. With him 
nationalism was a burning passion. 

Chairman : I am sorry he is not with us to-day. 

Sir Tej Bahadur Sapru: He never masqueraded as a nationalist, 
he was a nationalist; and therefore, when I rely upon the speech 
of Pandit Motilal Nehru in support of that resolution, I present it 
to those who criticise last vars formula as the real reason and 
explanation of why those of us who were present last year decided 
to accept that formula. 

I venture to submit that if that formula is examined in the 
light of the remarks of the late Pandit Motilal Nehru, which I 


02 


1094 


quoted this morning, it will be found that the formula which was 
evolved last year the joint efforts of Lord Reading and Sir 
Hubert Carr and several of the Indians, among whom I find was. 
Sir Phiroze Sethna—a man who ought to know everything about 
business—then there is very little room for criticism that the Indian 
case regarding commerce and industry was surrendered or given 
away by a ee, representatives. Therefore, I claim that it 
would be wrong and unjust to disturb an arrangement which was 
willingly accepted by the Europeans on the one side and the repre- 
sentatives of Indian commerce on the other side. I suggest that 
we should stand by that formula. While I do stand by that formula 
I also st to my friend, Mr. Benthall, and those whom he 
represents, to consider whether it would not be wise in their inter- 
ests to supplement it by a proper and carefully deyised definition 
of citizenship which would give them the same status as Indian- 
born subjects of His Majesty for the purpose of trade, business and 
commerce in India. I have also said that the definition of citizen- 
ship which we introduced in the Nehru Report was not intended 
by any means in the slightest degree to encroach upon their personal 
laws, or upon those rights of citizenship which belong to them as. 
Englishmen by their birth. It may, however, be urged that there 
is room for improvement in the language and particularly in Clause 
2. My submission is that if there is any room for doubt, Clause 
2 can be so modified as to show clearly that the qualifications which 
are to be prescribed by the Indian Parliament must be consistent 
with and not inconsistent with everything that precedes it. That 
would put the matter beyond all reasonable doubt. The basic 
args of this discussion is that laid down in the introducto 
part # the Nehru Committee Report and that is that there shoul 

no discrimination whatsoever. It is a principle, the recogni- 
tion of which has been demanded on the one side and conceded on 
the other and, indeed, if I may say so, Lord Reading was within 
his right in saying that on that principle there is no difference. 
at all Tetivecn one section and the other. 


It may be that in the actual application of that principle diffi- 
culties may arise, and we know from actual experience that 
difficulties in regard to discriminatory legislation have arisen in 
actual Fg in federal constitutions. But we also must bear in 
mind that we are providing in the constitution solutions for those 
difficulties. If unfair treatment is meted out to the British in 
India by any legislation, there is first of all the power of veto, and 
the power of the reservation of Bills for the pleasure of the Crown 
vested in the Viceroy; then, as Lord Reading has pointed out this 
morning, any person injuriously affected by any legislation or hy 
any administrative action has got the further remedy of taking: 
the matter to the Supreme Court or to the Federal Court, which- 
ever you like to call it. 


~ While, therefore, both Mr. Jayakar and I hold very 
that there is no room for discrimination, and while wo Bea sere ? 


- 
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for that view in the Report of the AlKParties Conference, which 
was signed by men like Pandit Motilal Nehru and others, we also 
hold that it is hy no means inconsistent with that principle that 
India should have liberty to encourage, foster and support her own 
industries, The two principles are by no means exclusive of each 
other or inconsistent with each other ; and T did not understand 
Mr. Benthall to say that he or those for whom he speaks would not 
give that liberty to the Indian Legislature or to the Indian Govern- 
ment of the future; the liberty to encourage, foster and support 
Indian industry, any national mduastry in which the Government 
of India or the people of India may in future be interested. 


Lord Reading was pleased to refer to the ease of unfair come 
petition m industry. Speakinie before Lord Reading and before 

our Lordship, I need scarcely say that cases of wnfair competition 
and the tights to which they give rise are by no méans unknown to 
English law. Tndeed, our notions of such cases are derived more 
fret English reports than from Tndian reports; when Lord Reading 
was speaking of that this morning I Was remindéd of a very 

it case In which Lord Reading in his younger days as leader 
of the Bar appeared before the House of Lords and raised a cele- 
brated argument in regard to what is unfair and what is not unfair 
competition. Cases of that character have occasionally risen in 
India during my own experience, and as trade and industry deve- 
bp they are hound to arise in future. The remedy for the private 
individual will lie in the enforcement of legal rights in Courts 
of Law. Lord Reading also pointed out that if there is any cal- 
culated attack on any particular right by reason of discriminatory 
legislation, the proper remedy lies in introducing proper legisla- 
tion. Therefore, so far as the question of unfair competition is 
concerned, T should not like that to he confused with the principle 
of discrimination. 

Now, My Lord, I will not say anything more with regard to 
this subject. There was one other subject which was referred to by 
Mr. Benthall in his speech. That was that he demanded two further 
guarantees: first of all, he demanded that the sanctity of contract 
should be observed; secondly, he demanded that there should he a 
guarantee for the rights of property. Now heré again I feel 
myself fortified by the Report of the Nehra Committee. T will 
invite your attention to the Supplementary Report of the Com- 
mittee, which sums up the fundamental rights which were adopted 
at that time by the Conference that met at Lucknow, and Clause 
4 (2) lays down as follows om page 82:— ) 

“No person’ shall be deptived of his liberty, nor shall 
his awidtine or property be entered, sequestered or comfis- 
cated, save in acco ce with law,’ 


Then comes another clause which is in italics thera: — 
‘All tifles to private and personal — property lawfully 
acquired and enjoyed at the establishment of the Common: 
wealth are herehy ondranteed.""" © | > line 
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Now, guarantees like that with regard to property have been 
iven in some of the most advanced post-war constitutions, and 
i will only venture to say this much, that this portion of clause 
4 (2), which is in italics, was introduced after a heated discussion 
at Lucknow, because there were certain members of that Con- 
ference who did not want any guarantee of that character to be 
given. That Conference was attended by leading Talugdars and 
alae fea of Oudh, who came and saw me and Pandit Motilal 
Nehru and others, and demanded that their rights of property 
should be guaranteed, and said that they would feel very unsafe in 
the present circumstances of India if those guarantees were not 
given: and knowing as I do what, sort of wild cries have some- 
times been raised on, public platforms I think that they were 
justified in demanding that such a guarantee should be given. I 
therefore ask Your Lordship to accept not the rash advice of Mr. 
Benthall and myself but the clause which was accepted by a body 
of full-blooded nationalists in Lucknow, and I therefore ask that 
this clause should be accepted :— 


‘All titles to private and personal property lawfully. 


acquired and enjoyed at the establishment of the Common- 
wealth are hereby guaranteed.” 


Similarly, Your Lordship will find, as an offset against this, 
that when the claim of the tenants was put forward the Conference 
rovided, in clause 4, in the last sub-clause but two, numbered 
Vii) :— 

** Parliament shall make suitable laws for the mainten- 
ance of health and fitness for work of all citizens, securing 
of a living wage for every worker, the protection of mother- 
hood, dies Sk of children, and the economic consequences of 
old age, infirmity and unemployment." 


Then come the italicised words :— 


*“and Parliament shall also make laws to ensure fair rent 
and fixity and permanence of tenure to agricultural tenants.”’ 


{ also stand by that. It is not that the Nehru Report espoused 
the cause merely of landlords and property owners, but 1t also 
took deliberately into consideration this particular clause, which 
was introduced there at the instance of some of the younger repre- 
sentatives of nationalism, 

Chairman: Do you suggest that that particular clause should 
find its way into a federal constitution? 

Sir Tej Bahadur Sapru: Which clause, My Lord? 

Chairman: The one you have just read out—* Parliament shall 
make suitable laws for the maintenance of health ’’, and so on. 

Sir Tej Bahadur Sapru: No, it will have’ to be modified 
because that will have to be worked out by, the Pasvinsial Conair 
The question of the rent and the fixity and permanency of tenure 
will not be within the jurisdiction of the Federal Government or 
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of the Federal Legislature. That will be a matter which will 
appertain to the Provincial Councils. 

Chairman: Of course, you heard what Mr. Joshi was saying 
yesterday about that. What is your view about that? 


Sir Le eakersres Sapru: If Your Lordship would like me to 
say something with regard to that I will do so. 

Chairman : Yes, it is a very convenient point, because you were 
just reading it. 

Sir Tey Bahadur Sapru: With regard to that, may I point out 
to Your Lordship here that the fair 4 rent and xiii as perma- 
nency of tenure here has no reference to Labour ‘such as Was 
referred to by Mr. Joshi? Tt has reference to the agricultural 
i ata in India; and it is for that reason that I say that the 
enforcement of this rule, will be rather within the jurisdiction 
of the Local Councils, the Provincial Councils, than within the 
jurisdiction of the Federal Government 

With regard to Mr. Joshi’s point, may I deal with that at this 
stage ? 

Chairman: Yes, I should be much obliged to you if you would, 

Sir Tej Bahadur Sapru: So far as Mr. Joshi’s point is con- 
cerned, I entirely agree with him that Labour legislation should 
be within the jurisdiction of the Federal Government and of the 
Federal Legislature, not merely because it is legislation of a 
humanitarian character and legislation which will deal with social 
welfare and things of that kind, but because at times it will he 
necessary for the Government of India to implement international 
obligations into which it will enter as it has entered into them in 
the past. 

Further, it is desirable that there should be some uniformity of 
legislation and uniformity of standards in regard to those mate- 
rial requirements which Mr. Joshi had in view for the purposes 
of Labour. So far as all that is concerned, I am entirely in agree- 
ment with Mr. Joshi. I do not want to go into the details of the 
various questions raised by Mr. Joshi; I have sufficient confidence 
that the Legislature of the future will deal with the question of 
Labour in a spirit of sympathy, fairness and equity, as indeed it 
should deal with it, and therefore I do not want to dwell on that 
point any further, 


There is only one other thing I want to say, and it ia this. 
We are here for the purpose of palling as Many points of difference 
between one section of the Conference and another as we can. 
There are some very big questions which have been engaging our 
attention, but of these the question which has been raised by 
Mr. Benthall is by no means the least. Personally, I thorough! 

appreciate, and I know that many of us do appreciate, the spirit 
im which Mr. Benthall has raised that question: and subject, of 
course, to the right of India to develop her own industries, T do 
weleome the proposals made by Mr. Benthall generally, without 
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committing myself to every single detail of those proposals, and 
I do say that the time really has come when we should remove 
all those differences and come to a settlement with our European 
colleagues in India so far as this matter is concerned. 


* . . = s ‘| 


Sir Phiroze Sethna: Lord Chancellor, Mr. Benthall commenced 
his speech yesterday with the observation that the subject with 
which we are dealing is supposed to be a very controversial one. 
If it is so it is our European friends who have made it a contro- 
versial question, because of the demand they have made, which 
demand has been backed up in the several representations made by 
the Associated Chambers of Commerce, to the effect that certain 
statutory safeguards or guarantees should be provided in the new 
constitution against discriminatory legislation. 

The best answer to that from the Indian pomt of view is to be 
found in just one sentence in the rejoinder published in October 
1929, by the Federation of Indian Chambers of Commerce and 


{ndustry. That sentence reads as follows :— 


* There can be no self-government in India if she is to be 
denied the power to devise and follow a national, economic 
policy, including the right, if her interests require it, of 
ma ing economic discrimination against . non-national 
interests."* 

We take our stand on this. 


The European community, when they a red before the Simon 
Commission, put. forward the same demand, It might have been 
expected that, since the Simon Commission was composed excly- 
sively of Britishers they would naturally sypathise with European 
mercantile interests in the country and the Commission's Report 
would have something to say to help them in the matter of this 
demand. Instead, all that the Report has said is as follows ;— 


‘The statutory provision would therefore have to he 
drawn so widely as to be little more than a statement of 
abstract principle affording no precise guidance to Courts.” 


Mr. Benthall; May T ask a question? Did not that refer to 
all minorities? oe 
Sir Phireze Sethna: T am not quite sure. 


Mr. Benthall observes that Indians must not forget the great 
advantages conferred upon the country by reason of the fact that 
Britishers have suuk millions of pounds in the country and by 
reason also of their skill and their great Organising powers in wark- 
ing up industries, etc. I, for one, do not question that statement 
for one moment. I entirely endorse it, and am ready to admit tha; 
contact with the British has helped Indians to a great extent 
But on the other hand T affirm with equal emphasis that the 
sinking of so many millions has certainly done unteld good to 
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England and Englishmen. Therefore the advantage is on both 
sides. It has not been ascertained precisely what amount has been 
sunk by the Britishers in the country. One writer, however, 
recently stated that there are eight hundred and twenty-one com- 
panies with a paid-up capital of £528,000,000 registered outside 
India which are working in India. It is but natural, therefore. 
that the European community should require some assurance that 
their interests are not to be jeopardised in a self-governing India, 
but I claim that the fears they entertain are not justified. India 
to-day, we haye always held, and rightly so, is a poor country. 
We yi not so many millions to sink in other countries: But 

oor as India is, Indian capitalists have sunk some crores at least 
it Burma, and I do not think that if Burma is separated from 
India, as is threatened, the Indians will claim safeguards in the 
new constitution of Burma as our European friends are claiming 
in the proposed new constitution of India. 


Mr. Benthall also observed that a large volume of public opinion 
proclaims that if political power is transferred to India, hidian 
interests will make use of it to the disadvantage of Europeans. I 
cannot understand why they should entertain such misgivings 
unless it be that they are afraid that because in the past Europeans 
have enjoyed considerable monopolies or privileges in commercial 
matters that perhaps Indians will try to retaliate. Reference was 
made by myself and others when we spoke at the Plenary Session 
last year to several instances of this kind. Mr. Jayakar referred 
to one yesterday. Sir Purghotamdas hinted at others this morning. 
I will not go back to past history, but I would like to draw the atten- 
tion of this Committee to an event which took place quite recently 
—within the last few months, and even while the Conference has 
been sitting. Bengal is a maritime Province and a Province in 
which there are river systems and water-ways. The sea and these 
water-ways are largely used for passenger and goods traffic. There 
are what are known as river steamer lines. whieh are mostly run 
by European companies. The two principal ones are known as the 
Tndian Geictal avigation and Railway Company, Limited, and 
the River Steam Navigation Company, Limited. They were pre- 
viously run by different European agencies; they are now run by 
one and the same European management. These companies have 
done so very well that they have always. tried td stifle opposition 
and have succeeded in doing so by cutting down rates. Lord 
Reading this morning observed that if there is unfair competition 
we would be justified in introducing legislation. Tegislation of 
this nature was brought forward in the Assembly by a very ener- 
getic member of that House, Mr. K. C. Neogy, five or six years 
ago. He aprupos a Bill which is knewn as the Inland Steam 
Vessels Bill. Its object was that Government, with the help of 
an advisory Committee, should from year to year fix both minimum 
and maximum rates; minimum rates so that the stronger companies 
would not quote lower rates than the minimum, and therefore enablé 
newly formed smaller Indian companies to exist: maximum rates 
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so that the passenger public might not be inconvenienced, if there 
was a combine, by being forced to pay much higher rates than 
would be necessary, This Bill was passed about two years ago, 
but the Government did not put it into operation until the begin- 
ning of this year. They did not commence it earlier for the reason 
that they thought it would be wise to allow these steamer com- 

nies to put their houses in order. As I have said, the Act came 
into force at the beginning of this year; but even before it came 
into operation these stronger companies tried to work in places, 
in narrow creeks, where they had never sent their boats previously, 
in order that when the Act was in operation they might be pre- 
pared and better able to compete with the smaller Indian com- 
panies that may be newly formed to work in these creeks. One 
such small company was formed and is known as the Pioneer Motor 
Boat Company. At the beginning of this year it met with o posi- 
tion by the cutting of rates by the European companies. Under 
the Act which I have mentioned it complained to the Government 
of India. The Government of India, as provided in the Act, 
referred the complaint to a Committee. That Committee consisted 
of three gentlemen. One was Sir Narasinha Sharma, at one time 
a member of the Viceroy’s Executive Council. The two other 
members were both Englishmen, One was Mr. Parsons, a member 
of the Railway Rates Advisory Committee, and the other Mr. A. 
Cassels, Commissioner, Dacca Division. The majority were 
Europeans and officials, but they had no difficulty in coming to 
the conclusion that the intention of the Joint Inland Steamer 
Company to cause the Pioneer Motor Boat Company, Dacea, to 
cease from carrying passengers on the line in question had been 
disclosed. So that even after the passing of this Act, these strong 
companies resorted to measures which by this Committee were 
regarded as improper, and Government have taken action on them, 


Mr. Benthall: Is not that a justification for the power of legis- 
lation to which I have referred ? 


Sir Phiroze Sethna: Is there a PO hypieeiny an for these companies, 
in spite of the existence of this Act, going behind it in the manner 
this Committee has disclosed that they have done? 


Mr. Benthall : But that shows the power of the Government to 
disclose that, and, if that is being done, to protect the smaller 
companies. 


Sir Phiroze Sethna: But that is being’ done every day. It is 
for that reason that I put forward this instance, and I will now 
put forward others. 


To give you another instance, My. Lord, some years ago a rail- 
way company, which was then company-managed and not State- 
, invited tenders for sleepers. “The tender of an Indian 

firm was the lowest; their-timber was supposed to be as good as 
that of any other tenderer, and yet the tender was given to an 
Australian firm. Questions were asked, but Government said 
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because if wags @ company-man railway they had no control, 
and consequently eoiinslaniarke doce ® 

I will just give one more instance. This House is aware of the 
concessions given by the Lee Commission in the case of European 
officers of the different Services. When they made those conces- 
sions to the Europeans, at the same time they accelerated the 
pace of Indianisation in the different Services. When the officers 
in the Imperial Services were given these concessions the European 
officers on the State Railways asked for the same. They were 
given them. Then followed a similar appeal from the European 
officers of the company-managed railways. That likewise was 
igreed to. When it came to the turn of the Indians to ask for 

e other recommendation made hy the Lee Commission—namely, 
to accelerate the pace of Indianisation—of course, the State rail- 
ways did so, but there was considerable opposition from the com- 
pany-managed railways, and if I am not wrong there is still one 
company-managed railway which is doing nothing in the matter 
of the accelerated pace of Indianisation, These incidents happen 
every day, and even to-day, but we do hope that they will not 
happen in the future, 

Sir Purshotamdas Thakurdas this morning made reference to 
the circular issued by the Government of Bombay. The Secretary 
of State for India, Sir Samuel Hoare, from the remark that feil 
from him, evidently questioned the existence of that circular. I 
am sorry that Sir Samuel Hoare is not present now. 

Chairman: Well, if you think you could come back to that part 
of your speech in a minute or two, he is only out of the room 
for a short while, and T should like him to hear it: hut if it 
embarrasses you, pray continue. He will certainly be back in a 
few minutes. 

Sir Phiroze Sethna: He will be able to refer to my speech. He 
will not be able to contradict and, for this reason, I ask permission 
to quote from a speech which I made in the Plenary Session on 
the 20th November of last year and the passage is at page 163 
of the proceedings of the Conference, . 

Chairman: IT am sure he would not contradict that. 


Sir Phiroze Sethna : I only quote this to show that I am not 
epeaking without the book. 
Chairman; I am svre you are not. Perhaps you will just read 
it, then. 
Sir Phiroze Sethna - What I said was as follows: 
“Tet me refer to an instance which occurred in India 
less than six months ago. TI do not know whether it was 
of their own instance, or whether it was with the permission 
and knowledge of the Government of India, that the Govern- 
ment of Bombay issued a circular from the Central Govern- 
ment Press of Bombay, which they broadcasted by the 
thousand, in which, in order to meet the boycott movement, 
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they deprecated every Indian commercial enterprise. I will 
quote but one sentence in regard to banking. It say “soap 
British banking is the mainstay of our banking system in 
India, It provides wide faeilities and the strongest security. 
Why should people in this country ignore these secure con- 
cerns in favour of much less stable ones?’ ”’ 


Sir Samuel Hoare wanted a copy of that circular. I am sorry 
that I haye not it with me at the moment, but I have carefully 
preserved it, and I could, if desired, send it to him after I return 
to India. 


Chairman: But | am sure that Sir Samuel Hoare would accept 
it from you. He will not want a copy. 

Sir Phiroze Sethna: Thank you, My Lord. Then I will not 
pursue the matter any further. 


Now, My Lord, Mr. Benthall observed—I am quoting his words 
—** What we ask we concede. The Indian subject of His Majesty 
or of a State can come to this country and, as a British subject, 
the law excludes him from nothing that is lawful to a European 
British subject.’’ Lord Reading ais put forward that same view 
this morning. All this is very right in theory, My Lord, but I 
should like to ask these gentlemen if this is really so in practice. 
Sir Purshotamdas Thakurdas mentioned the instance of the Baltic 
Exchange, where only two Indian firms have suceeeded in beconi- 
ing members, and not without very considerable trouble lasting 
for several years. Then, there are the London Commercial Rooms, 
which are divided into several sections, and. one section of which 
is known as the London Jute Association, In that Association so 
far only one Indian firm, a prominent member of which is at the 
moment a member of this Conference, has managed to secure 
membership. I know there. are two others wanting to. get in, 
but, though there is nothing in the rules to exclude Indians, these 
Indian gentlemen find great difficulty in getting anyone either 
te propose or to second them.. Therefore I contend that while. this 
may be sound in theory, in actual practice it does not exist, 


Mr. Benthall quoted from Chapter XV of the Report of the 
Fiscal Commission. to the. effect that ‘‘ the presence of foreign 
money is not considered detrimental to Tndia’s, interests,’ and he 
also quoted from the Report of the External Capital Committee, 
which Committee was appointed some ‘years later, to the effect that 
“the inflow of external capital is not only not objectionable in 
itself, but is a valuable factor in assisting the economic develop- 
ment of a country and in increasing its wealth and employment.”’ 
T entirely agree with these views expressed in both Committees. 
So far back as 1916, when Sir William Clarke was Co 
Member of the Government of India; in th of panic 
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we all have in view.’’ If that was the object in 1916, that object 
«continues to exist to-day; there is greater need for it now, fifteen 
years later. 

The External Capital Committee recommended that in future 
companies which received help from Government must have their 
capital subscribed in rupees, a portion of the capital must be 
‘offered to Indians, a repairs of the directors must be Indians, 
and so on. I understood Lord Reading to favour those proposals 
in the course of his remarks this morning, but I think Mr. thal 
does not entirely agree in regard to offering any percentage of the 
capital to Indian investors. I certainly think the Government of 
India would be justified, for the sake of the Indian investor, in 
asking the promoters of such companies to offer a fair percentage 
of the capital to Indians, but I quite realise that what is some- 
times asked for by my Indian friends is both impossible and un- 
workable, namely that the percentage, say 50 per cent., should in 
the career of the company be for all time a fixed one. That, ais 
I say, is absolutely unworkable and is not in the interests of the 
concern itself nor in the interests of the investor, because if you 
held this capital m water-tight compartments for Indians and 
for Britishers, neither of them would have a fair chance of selling 
eae ene ind the company would not do as well as it otherwise 
Wold . ‘ 

But I will certainly make this recommendation that any 
European company starting with rupee capital in India in the 
manner suggested might be asked to offer in the first instance 50 

er cent. of its LES to Indians. If they take it, well and good. 
i they do not then it will be perfectly open to those Europeans 
to offer it to whomsoever else they like. If Indian investors 
invest to the extent of 50 per cent. in the company, if stands to 
reason that if the company is successful they would try to secure 
more shares in the concern. But to hold them in water-tight com- 
partments is by no means feasible and ought to be deprecated. 

Again, My Lord, we have always held, and rightly so, that 
India has not enough money. We must admit that at the present 
moment perhaps we do not equal our European friends in the matter 
of organisation, in skill and also in the matter of technical educa- 
tion. Therefore I, for one, hold that it is best to co-operate with 
them and to see that they come even in larger numbers than at 
present, with such reservations as I have already explained. There 
may be instances where some European firms control machinery 
which we could not get elsewhere and it would be suicidal on the 
part of India to prevent such Europeans doing business in India— 
again I repeat with such reservations in regard to capital, ete., as 
T have stated. 


Much has been said in regard to the amended clause 14 in the 
Minorities Report and much discussion has hung around the word 
*‘ generally.’’ I may be permitted to mention that it was at my 
instance that my Indian colleagues on that sub-Committee requested 


1104 


our European friends on the same sub-Committee to include the 
word ‘‘ generally.’ The word “ generully ” was inserted before 
the word “‘agreed,’’ thus indicating that while ‘* generally ”’ 
there should be no discrimination, it was understood by implica- 
cation that in particular cases we considered ourselves free to 
discriminate. The placing of the word ‘‘ generally ’’ immediately 
before the word *‘ agreed "’ has probably misled some into thinking 
that it related to the word ** agreed ’’ and not, as we intended to 
the words *‘ there shall be no discrimination.’’ There is no doubt 
about this, and I think my European friends also hold the same 


view. 


Indians haye no desire whatever to injure the legitimate interests 
of the E commercial community. On the contrary, pro- 
vided there is a satisfactory political settlement Indians will wel- 
come.European capital and skill in the development of India’s 
resources. I think it is a mistake to treat this question as one 
of racial or commercial discrimination. There is no discrimina- 
tion. There is only a matter of equalisation. There is common 
ground that in the past Europeans have had far wider scope than 
Indian merchants. Therefore if in the future Government of India 
subsidies are given and help extended to Indian organisations 
exception should not be taken to the same. Until we are able to 
consolidate our internal wealth and provide for its utilisation for 
the country’s economic development we ise the value of 
external capital as a factor in assisting that development. At the 
same time our policy must be directed towards stimulating the 
flow of capital from internal sources. As this must be our first 
concern we must be able to take any measures we consider desirable 
or necessary to foster and give preference to Indian investors. If 
that is discrimination between the British commercial community 
and Indian-born subjects then we must be free to take such action 
as is contemplated in the Report of the External Capital Committee 
and I would mention that the European members of that Com- 
mittee were Sir Basil Blackett, then Finance Member, and Sir - 
Charles Innes, the then Commerce Member, who is now Governor 
of Burma, who were both officials. while Sir John Bell and Sir 
Walter Wilson were the two non-official European members. We 
must claim the right to discriminate in the interests of our own 
people when we find it is in India’s interest to do so. That does 
not mean to say we have any desire to discriminate against Euro- 
peans or British traders in India. 


All it means is that we cannot forego the right, unqualified 
in any way, to shape our economic policy in the interests of Indian 
nationals. If at any time we do so, it can only be in very excep- 
tional cases; and if our European friends claim that this power 
should not rest with the Legislature and they desire that they may 
have the right to appeal to another tribunal, such as the Supreme 
Court or the Federal Court, T do not think any sensible Tndian 
would oppose such an application. ; 
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Therefore, while perfectly willing to assure the British com- 
mercial community in India, and for that matter all other 
non-Indian communities, that we have no intention of injuring 
their legitimate interests, we cannot possibly accept the principle 
that the autonomy of a self-governing India should in the .natter 
of commercial policy be in any way inferior to that of other free 
people, whether they be free as an independent nation or a self- 
governing Dominion. 

In the course of the discussion which preceded the agreement 
on the amended clause 14 the argument was advanced that no dis- 
crimination could be permitted between one British subject and 
another in India; but what is the position, My Lord, in regard to 
Indians in the Dominions and certain British Colonies? There 
there is discrimination galore. How unreal is this British citizen- 
ship if such discrimination is permitted in so many parts of the 
Empire. Also, while on the question of citizenship, if an Indian 
citizenship were created as s ted in the amended Nehru 
Report, and supposing the Indian States for some reason refused 
to come into it, you would have a position where it would be legi- 
timate for the Federal Government to discriminate against an 
Indian in Indian India, but not against an Englishman in Bombay 
or Calcutta. Citizenship may be an ultimate solution, but until 
that time comes India cannot it any limitation of her power 
as an autonomous people to discriminate in favour of what she 
regards as Indian interests. 


No assurance, however carefully worded, no statutory safeguard, 
will be of any use unless behind it there is the good will of the 
Indian people. The recent boycott provided an important example 
of discrimination. There might be a statutory or other safeguar1 
for the British mercantile community against discrimination, but 
what use would that be if cireumstances such as unfortunately 
obtained last year and earlier this year were repeated at any time 
in the future 

Again, My Lord, my Euro friends will admit that whatever 
safeguards are Sciecaieeed will be only temporary, that is to say 
for the transition period. If, therefore, it is proposed to intro- 
duce safeguards which will be regarded as irksome by Indians, 
then when there is complete self-government in India the Legis- 
lature will try to get rid of them much quicker; but, what is more, 
the tension between the two communities will remain as severe as 
unfortunately it has been for the last two years. There can only 
be one safeguard against discrimination for all times; that safe- 
guard. is good will and co-operation. If that has been absent in 
the past it is in sate eres due Asana sa) Mat — a 

rivilege enjo our European friends in India. Mr. Gandhi 
as said pega xs them to cease to be rulers and to become 
friends. He further said that as friends they cannot claim 
rivileges. He adds that one gives guarantees to enemies, not to 
Pads. The future of the European community in India really 
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depends on the extent to which this community is prepared to 
identify itself with India’s interests, and to the extent to which 
Europeans in India are prepared to regard themselves as partners. 
This we hope will be brought about as the result of the present 
Conference. 

What England needs most is the maintenance and the continu- 
ance of her trade with India which is her largest market, and 
this will be sufficiently safeguarded and secu , even in a self- 
governing India, if our country is now, released from the apron 
strings by which it has been. tied for so long to Great Britain. 


Mr. Gandhi: Lord Chancellor and friends, I would like to. 
tender my congratulations to Mr. Benthall on his very temperate 
statement, and I wish that he could have seen his way not to 
spoil that admirable statement by importing two sentiments. One 
sentiment expressed hy him was practically that Europeans or 
Britishers claimed what they are claiming because of their havin 
conferred certain benefits on India. I wish that he could have 
omitted this opinion, but having expressed it there should have 
been no surprise expressed, as was expressed by Lord Reading, that 
there was a courteous retort from ir Purshotamdas Thakurdas, 
and now, as we have heard, reinforced’ by Sir Phiroze Sethna. I 
wish also that he could have omitted the threat that has been used 
in that statement on behalf of the great corporation that he re- 
presents. He said that the Euro support to the national 
demand was conditional upon Tadian nationalists accepting the 
demands of the Fare porn seaty expressed by Mr. Benthall, 
as also, not stated in this statement, but we had it, unfortunately, 
a few days ago, the separatist tendency expressed in the demand 
for a separate electorate, and their joini that separatist combi- 
nation about which it was my pai position to speak the other 
day. I have endeavoured to study the resolution passed at the 
last Conference. I want to read that resolution again, although 
you are familiar with it, hecause I shall want to Say a few things 
im connection with that resolution -— 

_* At the instance of the British commercial community 
the principle was generally agreed that there should be no 
discrimination between the rights of the British commercial 
pag Of firms and companies trading in India and the 
rights of Indian-born subjects.”’ 

The rest I need not read. 

I am extremely sorry, in spite of the great regard and 
I entertain for Sir Tej Bahadur Sapro and Mr. patel to have 
to dissent from sr wet oie 5So maege I_ was therefore delighted 
yesterday when: Sir Tej Bahadur Sapen readily admitted that it 
was vague and that it was susceptible of improvement. You will 
see the general character of this resolution if you will carefully 
study it. There is to be no discrimination between the rights. 
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of the British mercantile community, firms and companies trading 
in India and the rights of Indian-born subjects. If I have inter- 

reted this correctly, I think that it is a terrific thing, and I, 
for one, could not possibly commit the Congress to a resolution 
of this character, much less commit the future Government of India. 

There is here no qualification whatsoever. The rights of the 
British commercial community are to stand on exactly the same 
footing as those of Indian-born subjects. Therefore it is not as 
it there is merely not to be any racial discrimination, or anything 
of that kind, but here the British commercial community are to 
enjoy absolutely the same rights as Indian-born subjects. I want 
to state, with all the emphasis that I can command, that I could 
not even endorse the formula that the rights of all Indian-born 
subjects themselves could even be guaranteed as equal. I shall 
show you the reason presently. 

I think that you will readily grant that the future Government 
of India would be constantly obliged (to use the admirable phrase 
used just now by Sir Phiroze Sethna) in order to equalise condj- 
tions to do what the existin Government has deplestad to do, 
namely, continually to discriminate in favour of the famishing 
Indians against those who have been blest by nature or by the 
Government themselves with riches and other privileges. It will 
be necessary for the future Government, perhaps, to provide 
quarters free for Labour, and the monied men of fnaia might say 
“ Tf you provide quarters for them you should give corresponding 
grants to us, although we do not require quarters of that nature.’ 
It would undoubtedly be discrimination in favour of people, 
and the monied men might then say, according to this formula. 
that if would be discrimination against them. 

I therefore venture to suggest that this sweeping formula cannot 
possibly be accepted by us in this Conference when we are trying 
to assist His Majesty’s Government—in so far as they will accept 
our assistance—in shaping the future constitution of India, 

But having said this I want to associate myself completely: 
with the British merchants and European houses in their legiti- 
mate demand that there should be no racial discrimination. Tr. 
who had to fight the great South African Government. for over 
2() years in fe to resist their colour bar and their diseriminati ng 
legislation directed against Indians as such, could be no party to 
discrimination of that character against the British friends who 
are at present m India or who may in future seek entry. I speak 
on behalf of the Congress also. The Congress téo holds the same 
view. 

Therefore instead of this I would suggest a formula somewhat 
on these lines, a formula for which T had the pleasure and privilege 
of fighting General Smuts for a number of years. It may he cap- 
able of improvement but I simply suggest this for the consideration 
of this. Committee and especially for the consideration of European 
friends. ‘‘ No disqualification not suffered by Indian-horn citizens 
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of the State shall be imposed upon any persons lawfully residi 
in or entering India merely ’’—I emphasise the word * merely 
—‘‘ on the ground of race, colour or religion.’ I think that this 
is an all-satisfying formula. No Government could possibly 
beyond this. I want to deal briefly with the implications of this, 
and the implications of this, are, I am sorry to say different from 
the deductions that Lord Reading drew or sought to draw from 
last year’s formula. There would be no discrimination in this 
formula against a single Britisher or for that matter against a 
single European as such. I propose here to draw no distinction 
whatever between Britishers or other Europeans or Americans or 
Japanese. I would not copy the model of the British Colonies or 
the British Dominions which have in my humble opinion disfigured 
their Statute Books by importing legislation essentially based upon 
distinctions of colour and race. 


India free, I would love to think, would give a different kind 
of lesson and set a different kind of example to the whole world. 
I would not wish India to live a life of complete isolation whereby 
she would live in water-tight compartments and allow nobody to 
enter her borders or to trade within her borders. But, having 
said that, I have in my own mind many things that I would have 
to do—to repeat that expression—in order to equalise conditions. 
I am afraid that for years to come India would be engeged in pass- 
ing legislation in order to raise the downtrodden, the fallen ie 
the mire into which they have been sunk by the capitalists, by the 
landlords, by the so-called higher classes, and then, subsequently and 
scientifically, by the British rulers. If we are to lift these people 
from the mire, then it would be the bounden duty of the National 
Government of India, in order to set its house in order, continually 
to give preference to these people and even free them from the 
burdens under which they are being crushed. And if the landlords, 
zemindars, monied men and those who are to-day enjoying. privileges 
—I do not care whether they are Europeans or Indians—If they 
find that they are discriminated against, I shall sympathise with 
them, but I will not be able to help them, even if I could possibly 
do so, because I would seek their assistance in that process, and 
without their assistance it would not be possible to raise these 
people out of the mire. 


Look at the condition, if you will, of the untouchables. The 
law has to come to their assistance and set apart miles of territory. 
At the present moment they hold no land; at the present moment 
they are absolutely living at the mercy of the so-called higher 
castes, and also, let me say, at the mercy of the State. They can be 
removed from one quarter to another without complaint and without 
being able to see the assistance of law. Well, the first act of the 
T ature will then be to see that, in order somewhat to equalise 
conditions, these people are given grants freely, 


From whose pockets are these grants to come? Not from the 
pockets of Heaven. Heaven is not going to drop money for the 
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sake of the State. They will naturally come from the monied 
classes, including the Europeans. Will they say that this is dis- 
crimination? They will be able to see that this is no discrimination 
against them because they are Europeans; it will be discrimination 
against them because they have got money and the others have 
got no money. It will be, therefore, a battle between the ‘‘ haves '’ 
and the “‘ have-nots’; and if that is what is feared, I am afraid 
the National Government will not be able to come into being if 
all those classes hold the pistol at the heads of these dumb millions 
and say: You shall not have a Government of your own unless you 
guarantee our possessions and our rights. 

I think I have given sufficiently an indication of what the Con- 
gress stands for; of the implications of this formula that I have 
suggested. On no account will they find that there has been dis- 
crimination against them because they are English or because they 
are Europeans or Japanese or any other race. The grounds that 
will be applicable to them for discrimination will be also the 

unds for discrimination against Indian-born citizens, and there- 
ore I have got another formula also, hurriedly drafted because I 
drafted it here as I was listening to Lord Reading and as I was 
listening to Sir Tej Bahadur Sapru. The second formula that ] 
have got with me is in connection with existing rights : — 


“ No existing interest legitimately acquired, and not bei 
in conflict with the best interests of the nation in peace 
shall be interfered with except in accordance with the law 
applicable to such interests.”’ 


Here, too, I would explain shortly what I have in mind. I 
certainly have in mind what you find in the Congress resolution 
in connection with the taking over by the incoming Government 
of obligations that are being to-day discharged by the British Go- 
vernment. Just as we claim that these obligations must be examined 
by an impartial tribunal before they are taken over by us so should 
existing interests be subject to judicial scrutiny whenever n ; 
There is no question, therefore, of repudiation but merely of taking 
over under examination, under audit. We have, some of us here, 
some of us who have made a study of the privileges and the 
monopolies enjoyed by Europeans, but let it not be merely 
Euro ; there are Indians—I have undoubtedly several Indians 
in mind—who are to-day in possession of land which has been prac- 
tically given away to them not for any service rendered to the 
nation Eat for some service rendered, I cannot even say to the 
Government, because I do not think that the Government has bene- 
fited, but to some official; and if you tell me that these concessions 
and these privileges are not to be examined by the State I again 
tell you that it will be impossible to run the machinery of govern- 
ment on behalf of the ‘‘ have-nots,’’ on behalf of the dispossessed. 
Hence you will see here that there is nothing stated in connection 
with the Europeans. The second formula also is applicable equally 
to the Europeans as it is applicable to Indians, as it is applicable, 
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say, to Sir Purshotamdas Thakurdas and Sir Phiroze Sethua. It 
they have obtained concessions which have been obtained beeause 
they did some service to the officials of the day and got some miles 
of land, well, if I had the possession of the Government, I would 
quickly dispossess them. I would not consider them because they 
are Indians, and I would just as readily dispossess Sir Hubert Carr 
or Mr, Benthall, however admirable they are and however friendly 
they are to me. They may stand me fifty dinners, but they will 
not stand in the way of my dispossessing them. The law will be 
no respecter of persons whatsoever. I give you that assurance. 
After having received that assurance I am unable to go any further. 
So that is really what is implied by ‘* legitimately acquired "’— 
that every interest must have been taintless, it must be above 
suspicion, like Caesar’s wife, and therefore we shall expect to 
examine all these things when they come under the notice of that 
(iovernment. 


Then you have ‘ not being in conflict with the best interests 
ef the nation." TI have in mind certain monopolies, legitimately 
acquired undoubtedly, but which have been brought into beimg 
in conflict with the best interests of the nation. Let me give you 
an illustration which will amuse you somewhat, but which is on 
neutral ground. Take this white elephant which is called New 
Delhi. Crores have been spent upon it. Sup that the future 
Government comes to the conclusion that this white elephant, 
seeing that we have got it, ought to be turned to, some use. Imagine 
that in Old Delhi there is a plague or cholera going on, and we 
want hospitals for the poor people. What are we to do? Do you 
suppose the National Government will be able to build hospitals, 
and so on? Nothing of the kind. We will take charge of those 
buildings and put these plague-stricken people in them and use 
them as hospitals, beeause I contend that those buildings are in 
conflict with the best interests of the nation. They do not represent 
the millions of India. They may be representative of the monied 
men who are sitting at the table; they may be representative of 
His Hichness The Nawab Sahib of Bhopal or of Sir Purshotamdas 
Thakurdas or of Sir Phiroze Sethna or of Sir Tej Bahadur Sapru, 
Hut they are not representative of those who lack even anywhere 
to sleep and have not even a crust of bread to eat. If the National 
Government comes to the conclusion that that place is unnecessary, 
no matter what interests are concerned, they will be dispossessed , 
and they will be dispossessed, I may tell you, without any com- 
pensation because if you want this Government to pay compensa- 
tion it will have to rob Peter to pay Paul, and that would be 
impossible. 

I am trying to humour you in order to present this bitter pill, 
for it is a bitter pill which has got to be swallowed if a Govern- 
ment as Congress conceives 1t comes into being. I have no desire 
to deceive you; T have no desire, in order to take away something 
from here, to deceive you into the belief that everything will be 
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quite alright. I want, on behalf of the Congress, to lay all the 
cards on the table. I want no mental reservation of any descrip- 
tion whatsoever; and then, if the Congress position is aceeptable, 
nothing will please me better, but if that position is not aceeptable, 
if to-day I bool T cannot possibly touch your hearts and cannot 
earry you with me, then the Congress must continue ‘to wander 
and must continue the process. of proselytisation until you are all 
converted and allow the millions of India to feel that at lasi they 
have got a National Government, | 

Up to now, no one has said a word in connection with two lines 
which appear at the end of this resolution, namely :— 


“Tt was agreed that the existing rights of the European 
community in India in regard to criminal trials should he 
maintained." . 

T must confess that I have not been able to study all the impli 
cations of it. I am glad to be able to say that iat days | 
have been engaged in carrying on friendly—absolutely friendly— 
and private conversations with Sir Hubert Carr, Mr. Benthall, and 
some friends. I was discussing this very theme with them and ] 
asked them to tell me what these two things meant and they said 
it was the same thing for the other communities. T have not 
ascertained what is the meaning of the same thing for the other 
communities. It means, I suppose, that the other communities 
also may demand their own jury. This refers to trial by jury. J] 
am afraid T cannot possibly endorse this formula, 

_ Mr. Jinnah; May I correct you, Mr. Gandhi? It refers not only 
té juries but to the tribunals, the tribunals which will try Europeans 
und Indians, and there are many other distinctions. It is noi 
merely the jury. 

Mr. Gandhi: I did not know that. That is why I said T had 
not studied it. If there is something more you will pardon my 
ignorance but I could not 7 ibly be a party to such reservations. 
T think that a National Government cannot ossibly be shut in 
by these restrictions. All the communities to- ay who will be the 
future Indian nation must start with good will, must start with 
mutual trust or not at all. If we are told that we cannot possibly 
have responsible government that will be a state of things one 
can understand. But we are told there must be all these reserva- 
tions and safeguards, It would not he liberty and responsible govern- 
ment but it would be all safeguards. Safeguards would eat away 
the whole of the Government, I was trying this morning to find 
something analogous and T came to the conclusion that if all these 
safeguards are to be granted and all the talk here takes concrete 
shape and we are told that we are get responsible government 
if will be almost on a par with the responsihile government that 
prisoners have in their jails. They too have complete independenca 
immediately the cell door is locked and the ree goes. The 
prisoners inside that cell about 10 #t. square or 7 ft. by # ft. have 
complete ‘independence. T do not ask for thai kind of complete 
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Ladapen dence, with the jailers safeguarding comfortably their own 
rights, 

Therefore 1 appeal to our European friends that they should 
withdraw this idea of safeguarding their rights. I venture to 
suggest that the two formulae that I have put forward should be 
adopted. You may cut them about in any manner you like. If the 
wording is not satisfactory by all means suggest some other word- 
ing. But outside these formulae of a ahi haelly character whereby 
there is no bar sinister placed against you I venture to say you may 
not—shall I say dare not—ask for more. So much with reference 
to existing interests and future trade. | 

Mr. Jayakar was talking yesterday about key industries and [ 

to associate myself entirely with the sentiments that he 

ressed. I do not think that I need take up your time by talking 

of what importance Congress attaches to key industries. The 

Congress conception is that if the key industries are not taken 

over by the State itself the State will at least have a predominant 

say in the conduct and administration und development of the key 
industries. 

A poor undeveloped country like India is not to be judged as a 
highly developed individualist is land like Great Britain may be. 
Whai is for Great Britain to-day is in my opinion in 
many respects poison for India. India has got to develop her 
own economics, her own policy, her own method of dealing with 
her industries and everything else. Therefore, so far as the key 
industries are concerned, I am afraid that not merely the Britishers 
but many will feel that they are not having fair play. But I do 
not know what is the meaning of ‘‘ fair play’ against a State. 

And then about coastal trade too, the Congress undoubtedly has 
the greatest sympathy with the desire to develop national coastal 
trade; but, if in the Bill about the coastal trade there 1s any dis- 
crimination against Europeans as such, I will join hands with the 
Europeans inl fight that Bill or the aN ee which discriminates 
against Englishmen because they are Englishmen. But there are 
the vast interests that have come into being. I have travelled fairly 
frequently up the great riverways of Bengal and I travelled years 
ago up the rawad y. I know something of that trade. By con- 
cessions, privileges, favours, whatever you call them, these huge 

rations have built up industries, built up companies and built 
up a trade which does not admit of any opposition whatsoever. 

Some of you may have heard of a budding company between 
Chittagong and Ran . The directors of that company, poor 
struggling Muhammadans, came to me in Rangoon and asked me if I 
could do anything. My whole heart went out to them, but there 
was nothing to be done. What could be done? There is the 
mighty British India Steam Navigation Company simply under- 
selling this budding company ant. practically taking the passengers 


without any | money, at_ I could quote instance after 
instance of at, hevacter Therefore it is not because it is a 
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British company. If it were an Indian company that had usurped 
this thing it would be the same. Supposing an Indian company 
was taking away capital, as to-day we have Indians who instead 
of investing their capital in India invest their capital or invest 
their monies outside India. Imagine that there was a huge Indian 
corporation that was taking away all its profits and investing them 
in some other parts of the world, fearing that the National Govern- 
ment was not going along a correct po icy, and therefore in order 
to keep their money intact they were taki away that money out- 
side, Go a little step further with me and say that these Indian 
directors in order to organise in a most scientific, finished and perfect 
manner brought all the European skill that they could bring there 
and did not allow these struggling corporations to come into being, 
I would certainly have something to say and have legislation in 
order to protect the companies like the Chittagong company, 


Some friends could not even float their ships along the Trawaddy, 
» Jey gave me chapter and verse in order to assure me that it 
became utterly impossible: the could not get their licences, they 
could not get the ordinary facilities that one is entitled to. Every 
one of us as. what money can buy, what prestige can buy, and 
when such prestige is built up which kills all the saplings, it 
becomes necessary then to use the expression of Sir John Gorst 
which he used froty-two years ago—that it then becomes necessary 
to lop off the tall poppies. Tal Poppies ought not to be allowed 
to crush these saplings, That is veally the case on behalf of the 
coastal trade. Tt may have been clumsily worded, the Bill. That 
does not matter, but I think the essence of it js absolutely correct, 


About the citizenship, that is the last thin - Well, you have 
the definition from the Nehru Report. Naturally the Nehru Com- 
mittee had to consider situations as they arose, and therefore there 
Were several changes rung on the original description; but I would 
like this Committee to realise that the Nehru Report is—I am sorry 
to have to say it, but it is so—to-day a hack number, Even the 
late Pandit Motilal Nehru was obliged to say that, not because we 
wanted to treat that Nehru Report as a back number. The Nehru 
Report is undoubtedly a compromise between several positions. 
Though not a member of the Committee T knew exactly what waa 
happening, because I happened at that time to he in India, to be 
in touch with the members of the Committee, and therefore T know 
something of the history of that Report and how that Committee 
also came into being. I am not ing to weary you with the 
details of the history of that Committee. but, as you will see, that 
Report is based upon the idea that we were to have Dominion 
Status. Well, the Congress has taken several strides further. The 
Congress had to forget that Report in connection with the Hindn- 
Muslim-Sikh fopivale’ as it has been Sy to forget that Report 
about many other things. Although the Nehru Report is a creation, 
or the Nehru Committee is in the first instance a creation of the 

, [ am not able, therefore, to say that we will be able 
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to-day ta swear by everything that appears there. Beyond that I 
do not want just now to go. 

The definition of citizen is a terrific job. I could not ibly 
undertake on the spur of the moment to present, as I understand 
the Congress pe of to-day, what will commend itself to the 
Congress or what will commend itself to me. It is, as I say, a 
matter on which I would like to confer with Sir Tej Bahadur S5apru 
and other friends and try to understand what is at the back of their 
minds, because I must confess that out of this diseusion IT have not 
heen able to reach the heart of the thing. 1 have made the Congress 
position absolutely clear, that we do not want any racial discrimi- 
nation, but after having cleared that position I am not called 
upon now to give a summary decision for the opinion of the Congress 
in connection with the definition of the word “ eitizen.’” Therefore 
I would simply say in connection with the word ‘‘ citizen’ that 
L reserve my opinion as to the definition entirely for the time being. 

Having said this, I want to close with this remark. I do not 
despair of finding a common formula that would satisfy the 
European friends. The negotiations im which I was privileged to 
bea are, I think, still to continue. If my presence is required 
I will still attend that little committee meeting. . 

The idea is to enlarge it and give it a little less informal shape 
and find out a common basis. 

In spite of what I have said, I do not despair of finding 4 
common formula, but having expressed that hope, I would again 
hark back to the point that, so far as [ can un erstand it, I can- 
not think of any detailed scheme which could be incorporated in 
the constitution. What can be in rated in the constitution 
is some such formula as this, round which all kinds of rights can 
arise. 

There is no conception here, as you see, of doing anything 
administratively, 1 have expressed my own hope in connection 
with the Federal and Supreme Court. To me the Federal Court 
is the Supreme Court; it is the final Court of Appeal beyond which 
there would be no: appeal whatsoever; it is my Privy Council and 
it is the Palladium of Liberty. Tt is the Court to which every 
person who is at all aggrieved can_go- A great jurist in the 
Transvaal—and the Transvaal and South Africa generally have 
undoubtedly produeed very great jurists—to whom I used. to go 
for assistance when I was a youngster, once said to me, in regard 
to a very difficult case, ‘ Although there may be no hope just 
now, I tell you that I have guided myself by one thing, or else 
I should not be a lawyer; the law teaches us lawyers that there is 
absolutely no wrong for which there is no remedy to be found ima 
Court of law, and if Judges. say there is. no remedy, then those 
Judges should be immediately unseated.’’ T say that with all 
deference to you, Tord Chancellor, ; 

1 therefore think: that our European friends may rest : 
that the future Federal: Court will not send them away pate 


—. 
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handed, as we expect to go away empty-handed if we do not have 
the favour of the Ministers who are the present advisers of His 
Majesty. I am still hoping that we shall have their ear and get 
round their better side, = then we may hope to go away with 
something substantial in our pockets; but, whether we go away 
with anything substantial in our pockets or not, I hope that if the 
Federal Court of my dreams comes into being then the Europeans 
and everybody—all the minorities—may rest assured that that 
Court will not fail them, though a puny individual like myself 
may fail them. 

Chairman; We are very much obliged to Mr. Gandhi for that 
speech. If you will allow me to say so, everybody must be im- 

ressed by the earnestness and sincerity with which he advocates 
is ideals, and I thank him very much indeed. Perhaps he will 
be good enough to give me those two formule. 

Sir Tej Bahadur Sapru: 1 should like to ask Mahatma Gandhi 
to explain one part of his speech, in regard to which there is some 
doubt in my mind. Does he propose that the National Government 
of the future should examine and investigate the title to property 
or everyone, and if so would it be any title acquired within a 
certain period of time or not? What is the machinery he proposes 
to bring into existence for the examination of that title and does 
he propose to give any compensation at all, or that the National 
Government should simply expropriate property which according 
to his view or the view of the majority seemed to have been wrong- 
fully acquired ? 


Mr. Gandhi; Ii you will give me permission I will certainly 
answer those questions, which are very legitimate questions. | 
have really given my view. So far as I understand, it is not in- 
tended that the administration should do the thing; everything that 
is done will be above board. 

Tt will be done by legal machinery. All these claims——. 

Sir Tej Bahadur Sapru: That is what I want to know. What 
is that legal machinery to be? 

Mr, Gandhi: I have not at the present moment thought of any 
limitation. I think that there is no limitation running against a 
wrong. 

Sir fej Bahadur Sapru; Under your National (Government 
therefore no title in India is safe? 

Mr. Gandhi: Under our National Government the Court will 
decide these things, and if there is any undue fear about these 
things, I think it is possible to satisfy every legitimate doubt. I 
have no hesitation in saying that generally speaking this is a 
formula which should be accepted. Where complaints are made 
that there are illegitimate rights acquired it should be open to the 
Courts of law to examine those rights. I am not going to say to-day 
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in taking over the Government that I shall examine no rights 
whatsoever, no titles that have been acquired. | 

Chairman; I think each of you will consider most carefully 
wee the other has said and we will consider what both of you have 
Sala, 


Pandit M. M. Malaviya: After the very exhaustive speech of 
the Mahatma Gandhi T do not propose to detain the Committee 
yery nee. I wish to make a few points quite plain. We are all 
agreed that there shall be no discrimination reotie Europeans 
trading in India and no wrong done to them. ey shall be dealt 
with justly and fairly. On that point there is general agreement. 

Chairman: Would you rather continue at our next meeting # 


(The Committee adjourned at 4-20 p.m.) 


PROCEEDINGS OF THE FirtietH MeetinG or THE FEpERAL StTRucTURE 
COMMITTEE HELD ON TuESpay, 24TH Novemner, 1931, ar 11-0 
A.M. 


Commercial Discrimination—concluded. 
= . = i] = - 


Mfr. Iyengar: Lord Chancellor, I had not intended to intervene 
in the debate, but a number of points have been raised by Lord 
Reading's speech which still require clearing up; and though, as I 
hope, the Right Honourable Mr. Sastri will refer to some of them, 
there are still some more of them that I think it is well that the 
Committee should face before coming to an end of the discussion 
under this head. I should at the outset express my gratification 
that Lord Reading has now fully realised that both at the time of 
the Nehru Report and since, there has been no disposition on the 
British-Indian side to adopt or approve of any principle of racial 
discrimination. But then His Lordship has asked that we, in 
framing the constitution, should make provision against possi- 
bilities; and it is in defining these possibilities and the means of 
avoiding them that he has laid down propositions some of which, 
it seems to me, with all respect, it would be impossible for any 
self-respecting country establishing a responsible government to 
accept. He desires that the definition o ditinenths should be 
wider than that discussed last year, so as to confer equality of rights 
and opponnniies with the Indian-born citizens on Britishers tem- 
porarily resident in India for the purposes of trade, business or 
other occupation. He has gone further, and asked for the con- 
ferment of such rights on the absentee capitalists, individuals, firms 
or corporations: of Great Britain who send their capital to India 
for the purposes of profit, and the bigger they are the more they 
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shall be protected against legislation that may affect their rights or 
expectations. 

Lord Reading; May I just interrupt for one minute? I hope it 
will not be taken that that summary of what I said is correct. 

Mr. Iyengar: That is the impression that I got. 

Lord Reading: Well, 1 cannot argue about it. The words I 
used are on the record. I never, for example, said that the bigger 
the corporation the more it was to be protected. 

Mr. Iyengar: No; but I believe, My Lord, what was said was 
that there were very large interests which have been developed by 
big companies who have instituted themselves in India, and Your 
Lordship emphasised the importance of giving protection to them. 

Now, speaking for myself, I think that while the proposition 
that protection should be secured by a properly defined law of 
citizenship is quite sound, I shall not agree that the definition shall 
make no distinction between the mere sojourner or resident. and 
the citizens Indian-born or citizens domiciled after a defined period 
of residence. Much less could I agree that the definition should 
confer all rights see a on absentee firms or corporations 
whose members will get, in addition to the full rights of their own 
British citizenship, additional rights of Indian citizenship guaran- 
teed in this country by constitutional enactments. We Pct been 
told that the right is claimed on the basis of reciprocity, In so tar 
as any such reciprocity exists by the operation of the existing 
Statute of ihn tried abate in England, my claim .is that in this 
respect we and our future Government should be placed on exactly 
the same footing as other Dominions. 

The Imperial Parliament—I speak subject to correction, but on 
the authority of Professor Keith—possesses the unquestioned right 
of defining the conditions which make a man a natural-born British 
subject. Residence in any part of the Empire is equivalent to resi- 
dence in the United Henpdtois as a qualification for admission ‘to 
British nationality; but, while there is a law of British naturalisa- 
tion, there are also- Colonial laws of Colonial naturalisation, and 
after the British Nationality and Status of Aliens Act of 1914. 
naturalisation in the United Kingdom was no longer to confer the 
status of a British subject in any Dominion, unless that Dominion 
should adopt by legislation the provisions of that Act, and when it 
did so it conferred both Dominion and Imperial citizenship rights 
on those qualified for them. 

But, My Lord, as Professor Keith has pointed out, of even 

ter constitutional importance was the action taken by Canada in 
Soft ing, within the broader circle of British citizens, narrower 
class of Canadian citizens. The term was first adopted for a 
limited purpose, that of immigration, when it was desired to make 
clear what persons were so connected with Canada as to be exempt 
from the provisions of the immigration legislation; but a wider 
use of it was rendered necessary by the creation of the Permanent 
Court of International Justice. Under the Statute of that body, 
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it is impossible for two nationals of one Power to be elected J ndges ; 
and as Canada, in virtue of its independent membership of the 
League of Nations, was also an independent member of the Court, 
it Was necessary to secure that if a Canadian were elected he would 
not be refused a seat because a British member was elected. 


Canadian nationality, therefore, is ascribed by an Act of 1921 
to all Canadian citizens as defined in the Immigration Act of 1910, 
to their wives and to the children of Canadian nationals born out. 
of Canada. Under the Act of 1910 a Canadian citizen is any person 
born in Canada who has not become an alien, any British subject 
domiciled for three years in Canada, and any naturalised alien 
who has Canadian domicile. Analogous provision for the nation- 
ality of the Union of South Africa was made by the Act of 1927, 
while the Trish Free State, by its constitution, conferred citizenship 
on all persons domiciled in the Free State on the coming into force 
of the constitution, if born there or in Northern Ireland, or if 
either parent was born in Treland, and s0 on. I do mot watt to 
repeat ital | | 

Mr. Sastri has referred to the injustice and inequity of immi- 
gration restrictions on British Indians within the Empire, and the 
reservation for India of the right to resort to retaliatory measures, 
T want the principle of this right to extend equally to commercial . 
and industrial matters. Mahatma Gandhi’s readiness to consider 
preferential arrangements in respect of the difficulties of Man- 
chester, for instance, will show that the problem of adjusting our 
mutual rights, obligations and equities so far as they now exist, 
is a matter which is not beyond the ability of our representatives to 
solve on the basis of perfect equality, freedom and goodwill. 


But a convention based on an agreement is one thing, and an 
injunction im perpetuity, so far as the constitution can Impose or 
enforce it, restraining the future Federal Legislature from ever 
meddling, not only with “ existing and aceruing rights,”? to use a 
phrase which is familiar in India, but with the expectations in 
mvestments by business connections, of concerns which have insti- 
tuted themselves in India, even when national interests or emer: 
gencies demand it, is a different thing. It is a restriction of the 
rights of legislative sovereignty which no self-governing Legis- 
lature can accept with due regard to the future of the country, and 
winch no Colonies, even when they have much less than full Domic 
nion Status, accepted or recognised, and which the British Govern 
ment at all times discouraged its Governors, by despatches and 
instructions, from seeking to enforce through their reserve powers. 


For instance, if I may again quote Professor Keith, the powers. 
of the Colonies in matters of the regulation of civil nights have also- 
received generous acknowledgment by the Imperial Government. 
even in the very important and delicate set of ‘ages in which 
Colonial legislation may he déeenied to bear with undue severity on 
persons not resident in the area, From the earliest days of the 
contrel of Colonial legislation, it was necessary to insert clanses in 
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the instructions to the Governors to prevent assent to Bills aimed at 
non-residents, and this point has been raised infrequently since the 
grant of responsible government. It is important to note the atti- 
tude of the Imperial Government, which has deprecated interven+ 
tion on this scope. As early as 1874 it adopted the attitude that 
it would not interfere with Canadian legislation affecting marine 
telegraphs, despite the allegation of the Anglo-American Company 
that its rights were being unjustly infringed. In 1898, the whole 
question of intervention in local matters, even when non-residents 
were affected, was elaborately dealt with by Mr. Chamberlain when 
he refused to defeat the determination of the Newfoundland Govern- 
ment to transfer to a private firm, for very inadequate considera 
tion, a very large proportion of the assets of the Colony. Feeling 
in the Colony ran high, but the Secretary of State ruled unim- 
peachably that the grant of self-Government carried with it the 
authority to decide on such issues. He admitted that “ if it was 
seriously aa i that the Act involved a breach of faith or the 
confiscation of the rights of the absent persons, His Majesty's Gov- 
ernment would have to examine it carefully and-consider whether 
the discredit which such action on the, part of: the Colony would 
entail on the rest of the Empire rendered it necessary for them to 
intervene."* "There have been similar cases in Australia, My Lord, 
but an evén more striking case of refusal to intervene was seen in 
1920, when the Queensland Parliament passed two Acts of a con- 
fiscatory character. This remarkable legislation was only secured 
through the device of swamping the nominated Upper House, a 
process carried out by an ex-Labour Minister, who had been rather 
absurdly appointed as the Lieutenant-Governor, and was at the 
time acting as the Governor in the latter’s absence, One of these 
Acts repealed the assurances given to the tenants of the Crown that 
on the periodic appraisements of rents of pastoral leases or grazin 
licenses the limit of increase would be fifty per cent. The second 
Act provided for the acquisition on unjust terms of the business of 
the Brisbane Tramway Company. The irregular mode in which 
the passage of these measures had been carried through and the 
unfair nature of their substance would have been afforded just 
grounds for Imperial intervention, It was not indeed seriously 
suggested that the Acts should be disallowed, but I suggested that 
the Imperial Government might properly ask the Queensland Gov- 
ernment to submit the question of the equity of the Acts to impar- 
tial arbitration—for instance, by the Privy Council under special 
reference.. The plan was, however, rejected by Mr. Theodore, the 
Premier, and the Secretary of State finally refused to intervene. 
The City of London, however, was able to protect the interests of 
the pastoral tenants—largely London financed or controlled—and 
the Tramway Company: for Mr, Theodore found that that money 
market was closed to Queensland until he came to a just settlement 
with the two bodies. 

© Fherefore, My Lord, the only protection in such cases is that of 
goodwill, and the development of the play of the forces, based as. 
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much on its own sheer self-interest as on justice and fair play, to 
guard against any inequitable or unjust legislation. The attempt 
to make provision against possibilities has never availed where facts 
may outgrow legal or constitutional formulw, or where national 
opinion is determined to assert itself. You will not escape a capital 
levy in England merely by a proviso in a Statute or by dicta on 
the sacred rights of property. The natural and obvious system of 
free trade and open competition is before our eyes being broken into 
y anti-dumping duties and the threat of fifty per cent. tariff in 
reat Britain... After all, you have to trust the future Indian 
Legislature and Government, and try and get an honourable under- 
standing on your immediate difficulties and apprehensions, and hase 
the future on the goodwill thus created. Do not encumber the 
constitutional Statute with clauses which can only provoke resist- 
ance now and in the future, but frame them in a manner that will 
encourage the sense of freedom and equality in the Indian and 
Britisher alike. ’ 
Mr. Benthall: That is why, Mr. Iyengar, we were trying to 
come to an agreement. 
Mr, Iyengar: But we want constitutional government. 


Mr. Sastri: Just a few words, My Lord Chancellor, on this 
subject of discrimination. I take a somewhat narrow point of view 
from which to look at this question. I do not know the commercial 
and trading implications and consequences. 


In the framework of the British Empire the Dominions have 
certain powers which India desires to enjoy just as well. I would beg 
my colleagues round the table, especially those who sit to the richt 
of you, to remember that the main motive of the whole of this 
agitaticn is to get India on the status of a Dominion. Some of us 
realise although not all, that in respect of the defence of India 
and external relations and paramountcy we cannot yet be a Domi- 
nion. It is with great difficulty that we reconcile ourselves to that 
situation. Before, therefore, any other disability or discrimination 
between us and a Dominion is proposed and is accepted on this side 
it will be examined with the greatest possible care, and, unless its 
necessity is proved beyond challenge, it is not fair to expect us, 
sepa not only for ourselves but for our children and our 
-children’s children, to accept a limitation or a difference which may 
mean the sacrifice of posterity’s interests. 

Now commercial discrimination is in the category of a very 
valued matter. It flows and has flowed in the case of India from 
political subordination. It is well known—rather I should say it 
1s notorious—that we, the people of India, when we travel abroad 
within the Empire, even when we have been born and have been 
settled for generations in a dominion, are discriminated against. 
The nature of the British Empire is such that freedom is given to 
a Dominion even to practise discrimination upon its own nationals. 
I may go and settle in South Africa, I may beget children there 
and my children may beget children, still they may be submitted 
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and are submitted to discriminations of a most humiliating type. 
It happens in Australia; it happens in every Dominion. 


Great Britain itself, Mr. Benthall argued the other day, does 
not discriminate agains inst Indians. It is perfectly true. We enjoy 
here the status of full British citizens. e recognise it gratefully. 
But when Mr. Benthall proceeded to say. at the end of one of his 
striking sentences: Therefore India has no moral night and cannot 
ask for the legal power to impose discriminations upon us, it seems 
to me he went a little too far. 

Mfr. Benthall; I think I said ‘ should not,’’ not ‘* cannot.’’ 

Mr. Sastri > Well, I do-not know the minute differences between 
British auxiliaries, 

Mr, Benthall: 1 am sorry. 


Mr, Sastri: Now it seems to me that upon the power of Parlia- 
ment here thers is no limitation: if to-morrow it occurred to the 
Parliament of Great Britain to put disabilities upon our ple, 

1ere is nothing to prevent that Bitng done. The power, the full 
freedom, to act is there, but there is forbearance as well. 


Chairman: T hope good sense as well as good will. = 


Mr. Sastri: When this matter was discussed with great anxiety 
last year this fact was recognised—that India, too, should have the 
same freedom, but that she should be asked by mutual arrange- 
ment to exercise the same forbearance towards the people of Great 
Britain and Ireland as that people exercise towards the people of 
India. I think that was the position last year. When we stipulated 
that there should be a convention based upon reciprocity we meant 
that the legal power to act if necessary should be there, but that 
the forbearance should result from a convention based upon revi. 
procity. That preserved our RS and we, therefore, accept- 
ed it with satisfaction. That was where the matter stood last year. 
I do not know what has ele since, but our friends seem now 
to take the matter a good eal farther. When Mr. Benthall Bays 
India has no moral right and should not ask for the legal power, 
I should like to know why she should not ask. Give her the legal 
power as you contemplated last year, and then get her, upon a 
reciprocity convention, to forbear even as you have honourably 
forborne. You will find that she will respond handsomely, Why 
is she now, merely because she asks for Dominion Status, told 
beforehand, “‘ Yes, you may have Dominion Status provided you 
eripple yourself to this extent. We want to Impose a disabi ity 
upon you by law.” That seems to me, My Lord Chancellor, to 
take the matter into a sphere where the self-respect and the national 
dignity of the Indian people are hurt, and hurt, it seems to me, 
unnecessarily. 

I heg Lord Reading, who has personal experience of this matter, 
which he will recollect in the days when he was Viceroy and had 
to deal with troubles in Kenya and South Afriea and all over the 
Empire, to see whether it is really necessary to take this matter 
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beyond the stage to which it was taken last year, whether he will 
lend his support to the demand now made upon the people of India 
that before they can be advanced constitutionally they should be 
bound hand and foot in a way in which Great Britain is not bound, 
in a way in which no Dominion is bound. J submit that this is to 
ask for something which is a mere irritation, and no addition to 
the forces of will and mutual confidence. I beg my British 
friends carefully to consider whether it is necessary to ask that 
constitutional guarantees of this kind, which can only be worked hy 
the Viceroy, acting singly, which means by the Viceroy acting, as we 
know only too well by a recent example, under the direction of the 
India Office here, should be im —to consider why such a 
disability should be imposed upon India before she is admitted even 
to the possibility of being a Dominion. 

Now, if our restrictions are to be in the best interests of India, 
as on the authority of the late Labour Government the. Viceroy 
recently announced to India, I should like to know how this is in 
the best interests of India. Have we had political power betore 
within the British Commonwealth and Lee AB it? ds, it 
based upon experience, this demand that a legal disability shouid 
be put upon the future Government of India? If experience is to 
be a Sains, there is none to justify the demand that is made. 
_ On the other hand there is plenty of experience which will 
justify the taking away of powers which certain parts of the Com- 
monwealth now enjoy. It is not open to us to make such a demand ; 
it is not even open to us to contemplate it. How dare we ask for 
such a thing! But we may ask this, that we should not be sus- 

ted beforehand, and that before being admitted to the sister- 
hood of the Dominions we should not be asked to produce sureties 
for good behaviour which no other Dominion was asked to produce 
or would be asked to produce.. Trust us in this matter of com- 
mercial discrimination; go back to the purae tee. and make 
a convention. We must understand each other fully, and I think 
you can leave it there. We cannot accept a disability which will 
be a bar sinister not only on us but on our children and on ov 
children’s children. 

Therefore, Lord Chancellor, it seems to me that I cannot con- 
 stientiously support this demand, y because T see no justifica- 
tion for it, and partly because I do not even see the necessity for 
it. Whatever you wish to get you can get by means less hurtful to 
our sense of self-respect. 


s = Ll * * = 


Pandit M. M. Malaviya: My Lord, after what Mr. Sastri has 
so well said on the general aspect of the question, I shall have even 
less to say than I thought I would have to on the matter which is 
now before the Committee. It is clear from the discussion that all 

arties are agreed about one matter, namely, that there shall be no 
ecaeniesaian against British subjects carrying on trade or com- 
merce in India. From ¢he beginning to the end everybody is 
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= het on that matter; the only question is as to the method by 
which this shall be secured. 

The formula which was adopted last year goes far beyond the 
requirements of the case when we look at it from that point of 
view. It speaks of the rights of British subjects as being exactly 
the same as the rights of Indian-born subjects. This goes far 
beyond the region of the protection which commercial interests can 
legitimately and fairly demand. The necessity of revising that 
formula has been made very clear by the statement of Ma atma 
Gandhi. Protection of the rights o persons trading in India is 
one thing; the development by all legitimate means of the indi- 
genous industries of the country is quite another matter, Foreign- 
ers and British subjects trading in India are entitled t6 ask for 
the protection of their commercial rights; they are not entitled to 
ask for that measure of assistance and protection which Indian 
indigenous industries in India are entitled to ask for. 

But the formula as I have said goes beyond this and places 
both of them on the same footing o equality. To show how it 
will work in practice we have just to consider the uestion of 
bounties, subsidies and other kinds of hel which the Guvenamedté 
may give to indigenous industries. The British Europeans carry- 
ng on trade or business in India cannot ask that bounties or 
subsidies should be given them on the same footing that Indian 

residing and carrying on business in India aia be entitled 
‘to ask. Therefore, what is wanted is that there should he a 
formula which will secure the measure of protection that British 
merchants are entitled to and not go beyond it. It is a very diffi- 
cult thing to formulate such a formula. Last year’s formula has 
been examined and has been found wanting. Mahatma Gandhi 
has put forward another formula, viz., that ‘* No disqualification 
not suffered by Indian-born subjects of the State shall be imposed 
upon any person lawfully residing in or entering India merely 
on the ground of race, colour or religion.” I beg all the members— 

Chairman; There is another part. 

Pandit M, M, Malaviya: I will come to that later, I beg all 
the members of the Committee, particularly my British friends, to 
examine it as carefully as they can. The essence of the formula, 
the principle, is generally agreed—that there shall be no dis. 
¢rimmation between the rights of the British mercantile community, 
the firms and companies living in India, and the rights of Indien- 
born subjects. That was the formula of last year—no discrimina- 
tion against the rights of the British mercantile community tradi 
in India. The Mahatma Gandhi has put forward what seems to 
me a wider and sounder basis—‘‘ No ai ualification not suffered 
by Indian-born citizens of the State shall be imposed upon any 
person lawfully residing in or entering India merely on the ground 
of race, colour or religion.”’ I fail to understand what more com- 
prehensive clause could be suggested. 

Chairman: I am not criticising the clause at all—I have had it 


copied out for me, and I have got it in front of me, and I have 
R.T.0.—1. P 
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been studying it very carefully—but some time I will ask you to 
be good pee io toy and translate it into a positive instead of a 
negative. You see you have a double negative and a double nega- 
tive miakes it a little difficult. I will not trouble you now, but 
later I should like you to put it into a positive form. You say 
** No disqualification not suffered.” I should like to know what 
is the positive. 

Pandit M. M. Malaviya: To save time I will at once put 
forward a positive form of that formula which I think will meet 
Your Lordship’s wishes. I propose that it should be expressed 
like this—‘‘ No discriminative legislation shall be passed nor any 
administrative action taken against any sre lawfully residing 
in or entering India merely on the ground of race, colour or reli- 

ion.’ You will see I have done away with one of the negatives. 
It says “ No discriminative legislation shall be passed,”’ for it is 
by legislation that discrimination may be practised. I submit that 
is puts the matter in a more positive form, and I commend it 
most earnestly to the consideration of my British friends. But I 
ise, My Lord, that it may not be easy to accept any formula 
without very careful examination in a matter of the importance of 
the one with which we are dealing. Therefore, if this is not 
acceptable, Mahatma Gandhi offered. he definitely said: ‘ Let 
there be another formula found for it.’’ His attitude has not been 
the attitude: “‘ I stand by this and I know no other formula.” 
Every other friend has shown a willingness to consider and adopt 
such a formula as will secure to our British fellow subjects an 
assurance that there shall be no commercial discrimination exer- 
cised against them, and will yet leave the Government of India of 
the future as free as any free Government is. 


If the formula is acceptable now and is accepted, well and good. 
If it is not accepted, the formule which have been put before this 
Committee and the discussions which have taken place are suffi- 
cient, ample and eloquent evidence of the fact that there is a 
common desire, a desire common to all members of the Committee, 
that a suitable formula should be found, and that the European 
mercantile community should have no cause for apprehension that 
any wrong or injustice would be done to them. [ submit that of 
all the matters that have been so far discussed there has been a 
greater approach to unanimity on this question than perhaps on 
any other. And I submit that the spirit which has pervaded our 
discussions not only in this Committee but also in the private 
conversations which we have had with Sir Hubert Carr and Mr. 
Benthall has been very helpful in this matter. We have not felt 
that we were discussing things from two o posite and opposing 
points of view, but that we were trying to find out a solution whic 
would meet with acceptance on both sides. I therefore submit, 
My Lord, that this formula should be considered and if it is not 
found satisfactory another should be sought after. / 


I wish to add a few words to what Mr. Sastri has said on th 
other aspect of the question which arises from it. The tamale 
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which has been suggested in Mr. Benthall’s speech seeks to bind 
the future Goreiawest of India hand and foot to a large extent 
in a matter in which the future Government should be as free as 
any free Government is. I am surprised that at this eritical junc- 
ture, this unfortunate juncture in nglish history, with the facts 
which are occurring before your eyes every day, with the facts 
which are before the world every day, the commercial situation 
and the measures which Parliament has had to adopt to meet the 
varying situations, that anybody should seriously think of tying 
down the future Government of India in the manner which has 
been suggested. 


I wish you to have two aspects of the case before your mind. 
One is the sentimental aspect which in all matters political counts 
for a world. That sentimental aspect is that the Government of 
India of the future should feel that it is as honourably free as the 
Government of England or as the Government of any Dominion. 
If you impose a restriction or seek to bind over the Government of 
India of the future by conventions in matters of such vital im- 
portance to the nation, you are hurting the sensibility, the national 
self-respect of India, without any gain to yourselves. Secondly, 
remember please, that you have to deal with the interests of three 
hundred and fifty millions of people, one-fifth of the human race. 
You will not be in India, your statesmen will not be there to help 
the Government of India of the future to decide what particular 
measures of tariffs or customs or other measures it shoul adopt in 
order to serve the best interests of the people from time to time. 


Leave freedom, therefore, to the multitude of counsel that will 
be found assembled in the future Government of India, to deal 
with the situations that may arise and to discharge its responsibility 
to the people even as you discharge your responsibility to your 


eople. 
- t wish, My Lord, to say in this connection a word also about 
the definition of citizenship which was pees as affording one 
means of solving this problem, With my respect for Lord 
Reading—and that is considerable—I regret that he did not see 
that the definition that he suggested went really too far for the ~ 
purposes of the case. The definition of citizenship in the India of 
the future, according to him, should include British merchants 
trading with India without setting foot on Indian soil. This is a 
definition which, in my humble judgment, will not find support 
anywhere, in any parallel. The implications of it will be serious. 
If you are prepared to consider the possibility of Indians and British 
subjects being put on a Sahl d of permanent equality or becoming 
equal partners in all the wealth that we possess, if you are willing 
to consider to-day that you will extend the benefits of unemploy- 
ment to the millions upon millions of Indians that remain unem- 
ployed from one end of the year to the other, if ze are willing 
to consider that the Parliament of England should pass all the 
measures that may be necessary to develop the national industries 
of India, let us sit down and discuss the matter. If not, be content 


Pp? 


1126 


to recognise differences that exist. God, in his bounteous wisdom 
and love for man, has made it a rule that every people should live 
and prosper in the land in which they have been placed; that while 
they may meet together in friendly commerce and loving service, 
none shall desire to obtain a domination over the other. erefore 
there are certain duties which the Government of every people has 
to discharge towards that people. It does not follow that the same 
duties can be discharged towards other people with advantage to 
the people concerned in every case. It may be something different. 
I sumbit that the definition of citizenship in the Nehru Report was 
not meant to include what it was sought in this discussion to 
include in it. It must be limited to a British subject carrying on 
trade in India or residing in India. It was not meant to include 
a British subject who never set his foot on Indian soil. TI think, 
therefore, that that will not afford a satisfactory solution. There- 
fore I commend again the formula which I have placed before the 
Committee, and a lenbetis that if this is not found to meet the 
requirements of the case we should explore another formula. 


The other part of Mr. Gandhi’s proposal covers— 

Chairman: Existing interests. 
: Pandit M. M. Malaviya: Existing interests. It runs as fol- 
ows :— 

*“ No existing interest legitimately acquired and not bein 
in conflict with the best interests of the nation in gener 
shall be interfered with except in accordance with the law 
applicable to such interests.’’ 


The formula which has been suggested by Mr. Benthall is: — 


“‘ The right of private property is recognised and guaran- 
teed, and no person shall be deprived of such property except 
under due process of law, provided that property of all kinds 
may be expropriated for public purposes subject to the pay- 
ment of just compensation, to be assessed by an independent 
tribunal.”’ 


Here again I submit that Mr. Gandhi’s formula is wider and better. 
It says: — 


** No existing interest legitimately acquired, and not bein 
in conflict with the best interests of the nation in cena 
shall be interfered with except in accordance with the law 
applicable to such interest.’’ 


There are several points in this formula to which I beg to invite 
the attention of the Committee. ‘ No existing interest ’’; that 
means that cases of existing interests are being considered, and 
that it is not contemplated to cover all cases of interests which may 
arise in the future. Then “ legitimately acquired.’? T regret to 
find that objection has been taken to the word “ legitimately,”’ and 
I cannot understand it. The second qualification is also important 
—" and not being in conflict with the best interests of the nation 
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in general.’’ It says such interest shall not be interfered with. 
How? Not by an executive order, but ‘ except in accordance with 
the law applicable to such interest.’’ 


In reply to a question put by Sir Tej Bahadur Sapru, Mr. Gandhi 
made it clear that his formula did not cover private property 
generally throughout the country; it was mainly directed tes 
property which had been Crown property and which had passed 
into the hands of some private person or persons. Now, is it so 
very wrong to desire that, where the interests of the nation demand 
it, cases where property has passed from the Crown into the hands 
of some private adividoa! should be examined? 


Sir Tej Bahadur Sapru: Even where there is a grant in per- 
petuity ? 

Pandit M. M. Malaviya: Even where there is a grant in 
perpetuity. 

Sir Tej Bahadur Sapru: Then we differ, 


Pandit M. M. Malaviya: 1 hope to win your agreement. What 
does it mean when we say that it should be examined? Let us 
suppose it is a grant in perpetuity. Is it not open to every Govern- 
ment which may have reasons to think that a certain grant in 
perpetuity is invalid, that it was made on a wrong basis, to have 
the matter examined in a court of law? Iam sure Sir Tej Bahadur 
Supru will agree that it is. 


Sir Tej Bahadur Sapru: My answer is most certainly not, 
under Indian law or any fw if property is granted to my ancestors 
and myself, and T have held it for the last fifty years, then the 
Crown cannot come in, and I would point out that that reservation 
was expressly made in the Irish Constitution, Article 11. 


Pandit M. M. Malaviya: I will deal with that in a minute. 
This is only to illustrate what was meant; this is not vital to the 
discussion which we are holding. 


Sir Tej Bahadur Sapru: Will you permit me, My Lord, to put 
a question to Pandit Malaviya on that? I am very much interested 
in this question, and I want Pandit Malaviya to explain it, 


Chairman: Certainly. 


Sir Tej Bahadur Sapru: Everybody who knows anything about 
Oudh knows that after the Mutiny every inch of the ground was 
confiscated by Lord Canning, and then it was re-granted either to 
the old occupants of this Far or to new occupants, and every single 
Taluqdar in Oudh, except possibly five Taluqdars, holds his land 
throughout the Province under grants made by Lord Canning, and 
under an Act passed by the Indian Legislature in the year 1869. 
Does Pandit Madan Mohan Malaviya contemplate that the Talug- 
dars in Oudh or the Zemindars elsewhere should be called on to 
furnish a statement with regard to their title, and that it would be 
open to the Government to examine the validity of their title? 
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Pandit M. M. Malaviya: No, the property shall not be— 

Sir Tej Bahadur Sapru: May 1 ask, My Lord, how this is rele- 
vant to the question of commercial discrimination on racial 
grounds? This is a very large and important question, but it 
stands very different from the question we are now considering, 
which is commercial discrimination. This relates to all titles 
whether in the hands of British commercial men or Indians. How 
is it germane to the question at issue? 

Chairman: There have been so many things said in the last six 
weeks that are not germane to the question at issue that I do not 
feel inclined to stop it, but I am sure that Pandit Malaviya has 
just heard the clock strike. Some day I will debate with Py the 
iniquities of the Statute of Limitations. I am not sure that you 
and I who have not got property do not take a different view of the 
Statute. 

Pandit M. M. Malaviya: The discussion was not raised by me. 
It was raised by Mr. Benthall in his speech, the Mahatma had to 
discuss it, and I am compelled to refer to it. I would like to draw 
your attention to the Irish Free State Act. Article 1] of that Act 
says :— 

«© All the lands and waters, mines and minerals, within the 
territory of the Irish Free State hitherto vested in the State, 
or any department thereof, or held for the public use or 
benefit, and also all the natural resources of the same terri- 
tory (including the air and all forms of potential energy) 
shall, from and after the coming into operation of this consti- 
tution, belong to the Irish Free State (Saorstat Eireann}— 
subject to any trusts, grants, leases, re-concessions then 
existing in respect thereof, or any valid private interest 
therein, and shall be controlled and administered by the 
Oireachtas, in accordance with such regulations and pro- 
visions as shall be from time to time approved by legis- 
lation.” eer 

I would like to emphasise those words, “any valid private in- 
terests.’” They show that there might be some invalid grant which 
the Government might think fit to examine. That is what I think 
Mahatma Gandhi's proposal was meant to cover, Let me give 
another instance. I take it from the constitution of the Serbs, 
Croats and Slovenes. Article 41 of that constitution savs that 
“large forested areas which have been granted to named ‘persons 
shall hecome in accordance with the law the property of the State 
without payment of compensation.”” There is a similar provision 
in another constitution. Now I know of cases where forests have 
been taken posssession of or granted by the Government of India 
and poor people have been subjected to much hardship. Should it 
not to open to the future Government of India in such cases to 
have the matter examined by a Court of Law? I submit there is 
sufficient justification in the laws which exist in other places for 
placing a reserve power in the hands of the Government of the 
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future to have any particular eases investigated. It does not mean 
that private property generally shall be interfered with. I have 
read the speech of Mahatma Gandhi carefully twice since our last 
meeting and I find there is no justification for the suggestion that 
if his proposal is adopted the title to every property will be unsafe. 


Still, I suggest another formula. It has been already mentioned 
that the Nehru Report contained a formula guaranteain protec- 
tion to private property. I had the honour to move it at Lucknow 
and T still stand by it. That formula is not affected by what 
Mahatma Gandhi has said. I take my formula from the Polish 
Republic. The Polish Constitution says :— 


The Polish Republic (for which I would substitute the 
Federal Government of India) guarantees the right to pro- 
perty, whether the individual property of citizens or the 
orpeean property of associations of citizens, autonomous 
bodies or of the State itself, as one of the fundamental 
principles of society, and of law and order, The Republic 
(say the Federal Government of India) guarantees to all its 
inhabitants and communities the protection of their property, 
and allows limitation or abolition of individual or collective 
property only in cases provided for by law for reasons of 
general utility and with compensation.” 


My Lord, I cannot think of a formula more comprehensive than 
this, and I do not see any reason why we should not all agree to 
adopt such a formula and to embody it in the constitution. 


There are other constitutions which provide for the same thing. 
The right of the Government to acquire property for public pur- 

ses in accordance with law and after paying compensation is very 
well established. That is under the Land Acquisition Act. But 
wherever Government might feel that public pro erty has wrongly 
passed into the hands of private persons, saw that it was needed 
in the public interests, the Government have the power to take 
action to recover that property for the general benefit. But every- 
where except in one place, in every other constitution of which I 
have any knowledge, private property is protected, but is every- 
where subject to the ualification that it may be expropriated in 
the public interest without the consent of the owner according to 
law and upon payment of compensation. Look at the constitution 
of Denmark. It says :— 


“ Property is inviolable. No person may be deprived of 
his property save when the public good requires it. Ex- 
propriation can only take place in consequence of legislation 
and on payment of full indemnity.” 


It was never meant that by an executive order the future Gov- 
ernment of India should seize a man’s property and turn him out. 
The Norwegian Constitution and other constitutions have similar 
provisions. 
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Chairman: Well, we will take your word for that, Pandit 
Malaviya. 

Pandit M. M. Malaviya: Thank you, My Lord. So I submit 
that private property has no cause for apprehension under the 
arrangement proposed by Mahatma Gandhi. This formula is one 
which should satisfy everybody, but if it does not— 

Sir Tej Bahadur Sapru: May I be permitted to ask one ques- 
tion? Do you contemplate that private property may be taken 
away in India only for those purposes for which it is now taken 
under the Land Acquisition Act, or for any other purposes or fer 
any other reasons? 


Pandit M. M. Malaviya: I contemplate that it should be taken 
for purposes for which it can be taken at present under the Land 
Acquisition Act, but I do not shut myself up there. The Govern- 
ment of India of the future should have the same freedom to discuss 
what the public interests may demand when the oceasion arises. 
J cannot offer a solution at present; I cannot foresee it. But, My 
Lord, I submit that this formula that:— 


“ No existing interests legitimately acquired and not bein 
in conflict with the best interests of the nation in general, 
shall be interfered with except in accordance with the law 
applicable to such interests ”’ 


ee the wares assurance that anybody can need that in any case 
that may be taken up the process of law will be resorted to but not 
4 confiscation of any property without it. That I think should 
suffice for the protection of private Broperty. I strongly support 
the formula put forward by Mahatma Gandhi and I hope it will 
be found acceptable after further examination. If it is not, some 
changes may be introduced and discussed. Here again let me sa 
that we are nearer an agreement in principle and also in almost the 
language of the formula than perhaps on many other matters. 

Sir Tej Bahadur Sapru: May we have that formula in a posi- 
tive form, Lord Chancellor? There are two negatives in that 
formula also, 

Pandit M. M. Malaviya: No. 

Chairman: I think the Pandit is going to try to make it positive 
so that we may know exactly, 

Pandit M. M. Malaviya: 

“No discriminative legislation shall be passed nor any 
administrative action taken against any person lawfully 
residing in or entering India, merely on the ground of race. 
eolour or religion.”’ 


There is only one negative in it. 
Sir Te; Bahadur Sapru: There is except.’? 


Pandit M. M. Malaviya : No, nothing—* merely on the grounds 
of race, colour or religion.” The other point relates to property. 
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Now, My Lord, I will say only a few words about Imperial 
preference. On that question the opinion that has already been 
expressed is worthy of consideration. On that, the Report of the 
Fiscal Commission is also a guide. We are quite willing that we 
should consider the question of Imperial preference, and enter into 
the most-favoured-nation arrangement with Great Britain, If 
Great Britain will allow us to do it, if Great Britain will recognise 
our right to sit on a footing of equality with her and the self- 
governing Dominions of Britain, then we become qualified to dis- 
cuss the question of Imperial preference. Why should not we 
show Imperial preference to our fellow-subjects of Great Britain 
if they will treat us as fellow-subjects? But so long as you refuse 
to treat us as equal fellow-subjects, so long as you want to have 
some powers withheld from us which are enjoyed by other self- 
gevecning Dominions, are you justified in asking us to agree to 

mperial preference? You are bargaining in a manner w ich, I 
submit, does not become your position and which certainly does not 
help us in our position. Make up your minds, irrespective of the 
consideration whether we shall agree to Imperial Gecfeccaes or not, 
to recognise the right and the justice of our being treated as equal 
fellow-subjects, as equal fellow-men, enjoying the same freedom 
in our country as you enjoy in your country, and you will find, I 
venture to say, that we shall not be ungrateful, we shall certainly 
not be unjust. There is enough in which England and India are 
interested in which your small island, but a creat country, and our 
extensive country, an ancient land, combined, can contribute much 
to the happiness each of the other. The three hundred and fifty 
millions of people in India are a body with which any nation might 
wish to deal on terms of friendship and goodwill. Establish the 
goodwill, establish friendship and trust us of our own will, not on 
your motion, not as a condition precedent to be entered in a cove- 
nant, or to be part of the constitution, which has an element of 
force and compulsion or coercion in it, expect us as free men, 
ruling in our country as you rule in your country, to enter into 
an agreement which shall be beneficial to both of us. 


Financial Safeguards. 


Chairman: That concludes the discussion on commercial dis- 
crimination, and we will now begin the discussion of Finance, T 
want to say only a word or two with regard to that before T call 
upon Sir Purshotamdas Thakurdas to open the discussion. What- 
ever our opinions are upon Finance, there is one thing upon which 
we are all a d, and that is that the present time is a time of 
very great difficulty in the financial world, and it is a difficulty 
which is not only felt in England but which is felt, as you all know, 
throughout the world. 

Personally, I cannot help feeling that it is a time when the less 
said about things the better. Another point about it is this, that 
it is a time for experts with a knowl of national and inter- 
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national affairs and national and international finance. It is, 
therefore, not a subject which will bear very much public dis- 
cussion; rather must we rely upon the opinions of those who are 
really able, from their knowledge of international finance to guide 
us in this matter. 


Now, everybody knows that at the present time we in England 
have had to impose upon ourselves very stringent safeguards, and 
we have had to deny ourselves very many things. I will not say 
that that has led to discontent, because everybody wants to shoulder 
the burden; but I do wish to impress on you that this is not a time 
to relax financial saferuards and not a time to relax our caution 
in dealing with them; and I feel personally that that is especially 
the case both in India and in England. 


I have before me the pact which was come to between the Gover- 
nor-General of India and Mr. Gandhi, where it is stated in para- 
graph 2 that of the scheme which we came to last year Federation 
Is an essential part, and that also are Indian responsibility and 
reservations or safeguards in the interests of India. I would beg 
everybody to remember those words ** in the interests of India.’ 
A careless word or a hastily expressed opinion may have reper- 
cussions and reverberations outside this Chamber and cause ey 

reat damage not only in India but also in England, and, aa 
think in many other places as well. 


Therefore, although I do not for a moment desire in any way to 
shorten discussion, I would beg vou in the interests of India, and 
having regard to the very diticult time which the financial world 
is passing through, to speak with very great caution and with very 

rreat brevity and not to let any hasty or unconsidered word cause 
ifficulties or disaster which you would never mean it to cause, 
but which, if it got about, might possibly result and lead to very 
great harm. 


I therefore hope that our discussion of this subject will not he 
long, and that it will be very careful; and in due course of time 
T shall endeavour to put before you in a Report the views of the 
various members of the Committee. 


T now call on Sir Purshotamdas Thakurdas. 


Sir Purshotamdas Thakurdas: Lord Chancellor, when you 
addressed us at the beginning of the discussion of the three items 
of Army and External Affairs, Commercial Discrimination, and 
Finance, you expressed a desire on the same lines as what you 
have just said, that it would be wise to express our views in general 
terms and not in detail. I fully perceived then the necessity for 
not dealing with any Jey grievance of India regarding either 
exchange or currency or the financial control as at present exerci 
on us ot India from Whitehall, but I cann Eclat 


; | ot help feeling | 
same time, My Lord, that, as far as the inthivad idtial Bt 
concerned, India has, if I may say so, very little influence. We 
have met here to influence you and those on your right, and to put 
before them the aspirations of Indis—if J may eal ae ae the 
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minimum aspirations of India—as to what form of government and 
what particular safeguards in the interests of India alone would 
be acceptable to us. If anything more than that is imposed, we 
would not look on it as an advance. 

Your Lordship has referred to the present condition of world 
finance. I wonder if you did not mean the present condition of 
affairs generally in the world, financial, economic and otherwise. 


In spite of this we feel we ought to submit to the Conference 
here and especially to the British Cabinet and through them to the 
British Public our views as to how we would like the finances of 
India to be man . We say the finances of India should be 
managed by a Minister responsible to the Indian Legislative 
Assembly and responsible in the most complete manner. Safe- 

uards we are prepared to accept whenever they are proved to be 
in the interests of India but any safeguard regarding finance other 
than this cannot be conceived by us to be justified. oe Lordship 
has referred to world conditions. It strikes me, My Lord, that 
there is a peculiar significance in the way in which the most un- 
desirable sisurieioss have. as it were, been concentrated into the 
period of our sittings here during the last few weeks or rather 
months. They have conspired to make your difficult task more 
dificult and certainly less beneficial to us. One of them is the 
Parliamentary Election here and the consequent diversion of the 
attention of yourself and your colleagues on this Committee to 
matters other than those directly concerned with this Conference. 
Tt would almost appears as if our task, which was difficult in any 
case, was to be ei more difficult by some of those world factors. 
But every evil has its redeeming feature and so I think I may say 
that if you can come to a clear understanding in such an unfavour- 
able atmosphere, there is hardly any danger of our conclusions 
being either extravagant or being taken in a mood of over-enthu- 
siasm. There strikes me, at the moment, a little oppression in 
opening the discussion on this question. I am oppressed by a 
feeling of some unreality due to what has been appearing in the 
Press and what one hears outside—that is that we are merely to 
put forward our views and that there is not to be any exchange of 
views between you and us regarding this question. If that is the 
best which can be done by the Cabinet and by you here, all I can 
say is that we have no option in the matter. 

Finance, My Lord, is one of those subjects which, in the future 
(overnment of India, should be soarpletely transferred to and put 
in charge of a Minister without any safeguards at all except of 
course those which are ordinarily involved im the constitution and 
those which may be proved to be in the interests of India. The 
control of finance has been admitted to be fundamental, for finance 
has a bearing on all the activities of government. It is agreed 
that it is highly technical but it is a vital part of administration. 
The Government of India in their Despatch emphasise the necessity 
of safeguards not merely on the ground of the credit of India and 
of the Government of India; not only on the ground of maintaining 
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the capacity of the Government of India to borrow, and the solvency 
of the Government, but also they say it should include the vast 
private capital invested in India by Britishers. I venture to say 
that this is not a proper ground to be put forward. There is a 
difference between capital bicrewred by the Government from out- 
side India and capital invested by the non-national trading com- 
munity to which Mr. Benthall referred in the discussion on com- 
mercial discrimination. Is there any wonder that we in India fee] 
very apprehensive of any external capital, if at this juncture and 
in consideration of how the future finance of India should be 
re i we are told that in the vast magnitude of the interests to 
be safeguarded by the Secretary of State there is also to be consi- 
dered not only the credit of the Government of India per se, but 
there is also to be considered the question of the British capital 
invested in India. 

These considerations, however, one sees with some relief are not 
in the opinion of the Government of India to create a permanent 
and insurmountable obstacle, but it is opined that there must be 
“‘ careful preparation,”’ to use the words of the Government. of 
India. It is said that Parliament must demand some signal 
guarantee for the future. Exactly what the “ signal guarantee ”’ 
is to be is not indicated more precisely in the Despatch. We are 
told that a sudden and fundamental change would create uncer- 
tainty and doubt as to the future policy, and it may mean financial 
and economic disaster to India. I venture to ask: where is the 
suddenness about this demand by us? Have we not been asking 
for liberty to control finance in India for ten years at least, if not 
longer? What is the use of the change if it is not to be funda- 
mental but is to be only in petty details? Government admit that 
a change is always unsettling. May I add that it is unsettling 
at any stage and at any time. Do I understand, therefore, that 
those who support the Government of India point of view mean 
that we are never to have a change because a c ange is unsettling? 
Will amounts borrowed by the Government of India in the United 
Kingdom go down in the interval between now and the period when 
they feel that the preparation which they indicate is complete? 
In short, will all these grounds, if accepted, not always be there and 
thus deny India the right of managing her own affairs in the 
domain of finance? 


My Lord, I do not wish to refer to any of the actions of the 
Government of India either of commission or omission, regarding 
India’s grievances in connection with the management of her 
finances during the last ten, twenty, and thirty years. I have here 
with me a very useful brochure, which was published by the 
Federation of Indian Chambers of Commerce and Industry last 
April, under the heading: ‘ Indian Currency and Exchange, 
1914—30; How Government have managed it.”” TI venture to re- 
commend it to anyone who has the time to read it and wishes to 
more information and details; every fact mentioned in this brochure 
is taken from Government records and from authorised publica- 
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tions. But, whilst I do not wish to criticise here the various actions 
of the Government in the past, I cannot help saying that all these 
together create a picture which, as far as we in India are concerned, 
tries our patience and convinces us that any future reforms will be 
useless if finance is not completely transferred to us to be managed 
by us and by a Minister responsible to the representatives of the 
people in Tndlis. 
I sincerely do not wish to say anything regarding the com- 
paratively sparing and, if I may say so, miserably ipadeniaee 
manner in which the Finance Member of the Government of India 
from time to time has been able to control the increase of « di- 
‘ture in the Military Department of the Government of India. I 
‘do not think it is an exaggeration to say, that if we had a Minister 
responsible to the Legislature, he would have been out of his office 
several times before the current expenditure of the Government of 
India for the Military could be at anything like 50 crores. Before 
the war, Sir, our expenditure was 29 to 30 crores, and there were 
continued complaints against that expenditure as being too high 
and absolutely crushing to India. In our index number we have 
fone back to nearly 100 in India and the military expenditure has 

een kept even now at about 50 crores; it was 54 crores last year 
and we are told that it will be somewhere about 47 crores this year. 
I call this, in one word, a scandalous amount of burden on the poor 
taxpayer of India, and all I can say is, that a Finance Member 
who owed responsibility to the Legislature would certainly have 
si that this expenditure was very substantially reduced long 
‘before now. 


I wish, therefore, now to deal with one or two peculiar features 
in Indian finance. One of these features is that the item of defence 
—which is proposed to be kept reserved and not completely trans- 
ferred—of pay and pensions, and of interest on India’s indebted- 
ness, these three items between themselves absorb eighty per cent. 
of the Central Government’s net revenue. In paragraph 173 of 
their Despatch, the Government of India use these words. I am 
reading now from page 148, paragraph 173 (b):— 


“ (b) in this case the total of the charges, including only 
cost of the Army, interest on loans and pensions, amounts to 
about eighty per cent. of the net revenue of the Central 
Government. When a ‘first charge’ absorbs all but a 
narrow margin of the total revenue, the security implied by 
the nomenclature disappears. In such a case, the authority 
responsible for seeing that these payments are made, has an 
intimate concern in the whole financial administration of the 
country.” 


‘Of the three items, two are such as cannot be reduced substantially 
—namely, pay and pension, and interest—but the third is one 
which needs very substantial reduction, It is this same considera- 
tion which make us say that nothing but a Minister completely 
responsible to the Legislature will satisfy us, and that no safeguards 
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devised by this Conference in the shape of control from outside 
India will be acceptable to us. 

There is one more feature of the finances of India which I think 
requires to be mentioned. A good deal has been said regarding 
India’s eredit, The borrowings of India to-day—I give the figures 
available as up to the period 3lst March, 1931—amount to a 
proximately 1,171 crores. They are roughly half and half—hal 
in rupees and half in sterling. The rupee borrowing is 654-95 
erores, and the sterling borrowing—i.e., the total foreign borrow- 
ing of India works out at 517 crores with exchange at 1s. 6d. to 
the rnpee. For all practical purposes we may say that the total 
indebtedness of India is half in India and half in Great Britain. 
I do not overlook the fact that a certain part of the sterling borrow- 
ing may be held by Indians or that a certain part of the rupee 
borrowing may be held by Britishers; but as figures are not avail- 
able to the public we may take it that half the interest in the 
eredit of India, the borrowings particularly, is in London, and the 
other half is in India. With this special feature I wish to ask 
whether it is conceivable, in fairness and in ordinary common sense, 
if I may say so, that we in India would be so rash as to ask for any 
system of reform which would endanger the safety of those in India 
who hold the Government paper—this 654 crores of rupees. 


Is it not that the interest of the British investor is identical 
with the interest of those of us in India who hold Government 
paper and (Gtovernment indebtedness? I wonder whether the 
Britisher here who asks for special safeguards regarding his holding 
of Indian Government paper is genuinely apprehensive about the 
solvency of India so far as the existing debt is concerned, or 
whether there is anything else which makes him so apprehensive. 

With regard to the solvency of India, we have been repeatedly 
told that India is one of the few countries in the world which has 
a comparatively light amount of debt. We are told further that 
most of the debt of India is productive debt, and that the unpro- 
ductive figure in the total debt of India is comparatively very 
small. If IT am not mistaken, responsible representatives of the 
Government of India have said that it is almost a bagatelle, 


Why, then, is there this extra caution and this apprehension 
that the management of finance in India cannot be left with the 
Legislature in India, and especially cannot be left to be looked 
alter by those whose interests are the same as the interests of 
those who hold Government of India paper here? © 


We are told that Government have responsibility regarding 
exchange and currency. ‘‘ The underlying idea in all countries 7” 
it is said, “‘ is that the currency authorities should be free to conduct 
a policy in accordance with the dictates of sound finance, detached 
from all political influence.’ I fully agree with that. with this 
caveat that the political influence which has to be detached should 
be not only political influence in India but should also be political 
influence from here. What other influence do the India Office here 
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and the Secretary of State exercise but political influence? Why, 
then, ask for finance to be a reserved subject and say that as far 
as the Reserve Bank is concerned it should be free trom political 
influence in India? 

I submit, My Lord, that, whilst I and those whom I have the 
honour to represent here are all for a sound bank being started 
whenever it is feasible to start it, and may agree to political in- 
fluence being kept outside it, it is all the more imperative, in our 
opinion, that it should ‘be ensured that the political influence 
from here, which is stronger, surer, and, I venture to submit, 
not always in India’s interest, should not be there either directl 
or indirectly in any form or shape. We can not possibly ri 
political influence from here being in the eee degree exercised 
elther on the Government of India in the Finance Department or 
in connection with the Reserve Bank. 


We therefore feel, Sir, that no Reserve Bank would be accept- 
able to India unless it is started by a Statute in the Indian Legis- 
lative Assembly. That is my firm conviction. We will be a party 
to nothing else, We would rather go without a Reserve 
than have one started by any Legislature other than our own in 
India. You can there have the necessary restrictions about politi- 
cal influence being kept out, but it should also be free from any 
other political influence from any other quarter. 

This question of the Reserve Bank, My Lord, brings me to 
the question of exchange and currency. That is the domain where 
Your Lordship’s hint and very wise advice I propose to accept in 
the very fullest degree. 

There are two problems in connection with exchange and cur- 
rency questions in India. One is the immediate problem, which I 
may not touch upon in detail because that is the one question 
which, dealt with here ever so cautiously, may have that influence 
which Your Lordship wishes to see avoided. 


But I submit that that does not shut me out from dealing with 
the question of the management of exchange and currency In the 
future. Before I leave this question of the immediate problem 
of exchange, may I say a few words in general? Your Lordship has 
referred to in ier been forced on the Government here—the break- 
ing away from the gold standard. Whether we in India could have 
afforded to keep on the gold standard at the pols where it was 
kept until September last is a question on which I have strong 
views, It is a question to which I do not think [ need more than 
merely refer in passing here, but there is no doubt about it that 
India was tied to the chariot wheels of England and as soon as 
England made up her mind to go off the go d standard the order 
went out that India should go off the gold standard too. I personal- 
ly think it saved the reputation of the Government of India and 
of the Finance Department because I do not think that they had 
enough gold reserves to carry on on the gold standard in the extra- 
vagant manner in which they were carrying on, dissipating their 
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reserves in a manner which would not have been done if we had had 
a responsible Minister. Still, your action here last September did 
save their face, and saved a complete breakdown in ia. We 
were told a week earlier that we could not go off the gold standard 
because the credit of India was in jeopardy, but as soon as England 
made up her mind to sacrifice her credit India’s so-called eredit 
did not matter. In the Legislative Assembly there was a demand 
for an adjournment of the House, and the division on that adjourn- 
ment motion was one of the biggest divisions I remember. Prac- 
tically every elected member—and I think a few nominated mem- 
bers, though I am not sure about them—voted for the adjournment. 
motion, and this motion which is generally regarded in our coun 

asa motion of censure was carried in the Legislative Assembly.— 


Thanks to Sir Samuel Hoare we have had two informal con- 
ferences at the India Office since Sth October last, and we hoped 
that the matter would be discussed further. We hoped that in 
view of the strong opinion expressed by the Legislature we should 

' something more about it. I can assure Sir Samuel Hoare 
and those in control at the India Office that none of us wished to 
have a single inkling earlier than would be given in the ordinary 
course to the public. but we felt that we were entitled to press 
on the India Office our apprehensions regarding economic condi- 
tions in India being worsened. If England, which had gone back 
only to the pre-war ratio to gold, found it necessary, with all her 
riches and her resources and her credit, to go off the gold standard, 
how could it be expected that India, an agricultural country, an 
admittedly poor country with less credit and less resources, could 
continue, without great distress, to maintain her ratio to gold at 
12} per cent. above the pre-war ratio. But since 25th September 
we have gone up in sterling from 1s. 5}d, to 1s. 64,d. to the rupee. 
T can only say that there is a great feeling in India that the grossest 
injustice has been done to India again. I will leave my remarks 
at that as far as the immediate problem is concerned, 


Regarding the permanent problem of the question of Indian 
currency it is suggested that there should be control until a Reserve: 
Bank comes into being. That period is indefinite, and is getting 
more and more indefinite as world conditions ret worse and worse. 
It is suggested that during that period there should be control from 
the India Office, until a Reserve Bank is established and the day 
to day management is handed over to it. Until that period it is 
said that there should be control from here. Various suggestions 
have been made as to what can be done for this period of transition. 
We in India feel that as far as exchange and currency is concerned 
the India Office certainly has not a record of which they can be 
proud or with which we can be satisfied. The two Commissions 
which inguired into the question of the currency of India during 
the last eleven years certainly have not proved to be Commissions 
which have been able to see more clearly than the ordinary man 
in the street. Why not let the people of India, who are directly 
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and primarily affected by these matters, risk their own good fortune 
and make an effort to run their own show? 

I therefore feel, Sir, as far as the management of exchange and 
currency is concerned, while the Reserva Bank appears to some 
of us to be a long time in coming (and may circumstances be such 
that a Reserve Bank can be assured next year), until then, in 
the interregnum we feel that we cannot rely on the wisdom from 
Whitehall "Being exercised on the Indian problem in a manner 
which would be less risky than what we can do in India with 
out little knowledge. If we make mistakes in India there will 
_ hot be any suspicion that those mistakes were made in any interests 

than those of India. And in this connection there is a very unfor- 
tunate sentiment expressed in the Government of India’s despatch. 

Chairman: What page is that? a 

Sir Purshotamday Thakurdas + Page 151, paragraph 176, the 
last sub-paragraph :— 

“We should hope that it would be possible to convince 
Indian opinion of the desirability that such a bank should 
work in close co-operation with, and on lines approved by, 
the Bank of England.” 
Why should the Reserve Bank in India be tied down to work on 
lines approved of by the Bank of England? We recognise that 
the Bank of England is the premier bank, that it has influence 
and that it has experience to which I personally take off my hat 
every time. 

Chairman: Then would you agree with the last sentence in that 
paragraph? 

Sir Purshotamdas Thakurdas : 


‘Whatever the future for India may be, she must always 
be greatly dependent upon her standing in the London money 
market, and nothing could be of greater service in this direc- 
tion than a close co-operation between a Central Bank for 
India and the Bank of England.” 

Tam coming to that. 

Chairman: You agree with that, I suppose? 

Sir Purshotamdas Thakurdas: I will come to that in a moment. 

Chairman: I said: You agree with that view? 

Sir Purshotamday Thakurdas: I am going to deal with it in a. 
minute, if Your Lordship allows me. I was goin to say, Sir, 
there is no reason why the Reserve Bank in India s ould be com- 
mitted to work on lines approved by any bank; and whilst I myself 
have a very great opinion of and great respect for the experience 
of the Bank of England, I personally feel that India. should be 
left free to take advice, guidance and counsel from such institutions 
as she likes. 


Personally I have not the least doubt that if the people in power: 
here have self-confidence we would every time come to England and 
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go to the Bank of England, but we do not want to be tied down 
to it. That is my reply to what Your Lordship asked. I per- 
sonally feel that every time you lay down that we shall go to 
Whitehall we feel that we may do better elsewhere. But ca 
feel that Whitehall has such knowledge, such experience, is such 
a or ayy oe wisdom regarding Indian affairs, why not leave 
us free? e must resort to it for advice in our own interest. 
And, similarly any Minister of the Government of India who is 
responsible to the Legislature will go to the one place where he 
ean get the best advice. I myself have not the least doubt that 
the Bank of England will be the one place where he will go, and 
that the Bank of England would be the one institution from 
which we would want guidance, but we would not agree to it 
being laid down anywhere that our bank should hg on lines 
approved of by either the Bank of land or, for the matter 
of that, by any bank. I feel, that whilst we want all the good 
will that we can get from the London money market, the London 
money market is not going to lend us money simply because we 
have a Secretary of State here who has sonteed over Indian affairs. 
The London money market will lend money only if the economic 
condition of India is sound, only if our budgetary ition is 
balanced, only if things in India are settled down and are going 
on normally; and whilst I would solicit all the good will from 
the London money market and from the Bank of England, I would 
not agree to any handicap or any safeguard being put on to the 
Indian constitution for the mere purpose of getting their 
will. I expect their good will to be there, and to be available to 
us as a business proposition whenever we can put before them a 
proposition which is sound on its own merits, and not owing to any 
artificial trammels like Whitehall controlling our destinies. 


Now, My Lord, in amare raph 176 the Government of India 
Despatch refers to ABS di puleias arding the present financial 
and economic position in India, I fully agree with that. Since 
that Despatch was written, those difficulties have, if anything, in- 
treased. 


Chairman: Quite right. 
Sir Purshotamdas Thakurdas: And have not diminished; and 
all that I can say is that the diminution of them and any relief 


under those conditions, require a bold re to be taken from here 
in the direction of meeting the wishes of India. 


Chairman: Would you agree with the last sentence of paragraph 
1i6? You were just quoting paragraph 176, and you said you 
agreed with it. Do you agree with the last sentence? 

Sir Purshotamdas Thakurdas: Which, Sir? 


“It would indeed hardly be possible to imagine a com- 
bination of circumstances more unfavourable to an iImme- 


diate change of policy, which might result in shaking public 
confidence in the credit of India.” 
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I do not agree with that at all. I agree with the description of 
the conditions in the interior of India as indicated in paragraph 176, 


Chairman: I put it in fairness to you, because you said you 
agreed with paragraph 176, and then I said I assumed that that 
meant you apresd with the last sentence as well; but you make 
an exception there. TI follow. 


Sir Purshotamdas Thakurdas: The last sentence is not a deserip- 
tion of the circumstances existing in India; it is their own inference. 

Chairman: You do not agree with the last sentence. 

Sir Purshotamdas Thakurdas: 1 do not agree with the last sent- 
enee. I contend that the delay in the reforms may have contributed 
to a certain extent; but that is not pertinent to my subject. 


The Government of India indicate a certain period of prepara- 
tion—that is in paragraph 179—and they say that they will have 
to work out a financial programme for the future which will inspire 
confidence. One wonders what is this financial programme which 
His Excellency the Governor-General’s Executive Council have in 
mind. TI wonder if we could have any information on that score 
from Sir Samuel Hoare. 


We feel that the programme which requires to be worked out 
now is the programme of trusting the people of India. Give them 
the right, as was said by somebody here, to make mistakes in work- 
ing out their own destiny, with the usual safeguards. 


The Government of India accept the position that eventual 
transfer is implicit in the Government’s declared policy of advance, 
and they also accept that the control of finance is vital to any form 
of self-government. How can they expect India to be satisfied 
without that complete control? 


The Report of the Federal Structure sub-Committee at the last 
Round Table Conference, paragraphs 18 and 19, indicates the 
safeguards which were then suggested. They referred to financial 
stalnlity and to the credit of India outside and at home, and J 
infer that from these two considerations it was ed eae that it 
was necessary to reserve powers to the Governor-General with 
regard to budgetary arrangements and borrowing. But would not 
the powers of the Governor-General in the usual course, which 
are indicated in paragraph 21 of that Report, be sufficient? Con- 
tinued deficit budgets not covered, and reckless borrowing, would 
hurt the Indian investor first and most directly. The price of the 
Government paper would go down, and it would hurt the Indian 
mvestor as much as it would hurt the investor here in London, 
Why not, therefore, trust the Indian public. which has a vested 
interest in the matter of Government borrowings, to safeguard the 
position ? 

Personally, My Lord, I feel with regard to both these questions 
that it is the Indian investor who will be anxious that the Finance 
Member of the future shall not run away with the bit in his 
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mouth and risk doing something which may jeopardise the holdings 
of Indian investors. 

We therefore feel, My Lord, that as long as we are trusted 
there is no necessity for those who have lent to the Government of 
India to ask for any special safeguards, and I submit that when 
we are told that the time is not yet, and that there has to be a 
period of preparation, we cannot help feeling that this will be 
construed is many as merely a blind and an excuse. I trust 
that that cannot be the intention of the Cabinet here, but things 
‘are not going to improve because of delay. Whenever power is 
transferred, it will have to be transferred in full confidence to the 
Indian Legislature. What new factor is expected to develop which 
will make the task easier a year hence, or two years hence, or, if 
some people prefer it, five years hence? 


The credit'of India, I submit, cannot be allowed to be spoon- 
fed by the Secretary of State any longer. People in India and 
in England and elsewhere will lend money to the Government only 
if the economic condition of the country warrants it. People will 
not lend if they find the Government ‘has a succession ee deficit 
budgets. The Secretary of State has lately paid rates of interest 
on behalf of India here which have certainly been the highest 
paid by any respectable major Government in London at that 
‘period. How, therefore, can it be said that the mere fact that 
the Secretary of State will have some sort of control will by itself 
be of advantage to India? 


And here I want to make it clear that it is generally agreed, 
at least in private conversations, that no retained control of the 
Secretary of State as at prerent is necessary or desirable. I ask: 
Ti the Secretary of State has some sort of control on the future 
Finance Department of the Government, how is it going to make 
4a difference? I feel, Sir, that what is required is principally: 
Are you prepared to identify the interests of those who hold the 
Government of India’s paper here with the interests of those 
who hold it in India? Ga as I said, the figures show that the 
borrowings are half here and half there—in fact more than half 
in Indias. As far as the London holder is concerned, he has the 
Governor-General there with the powers which are indicated in 
paragraph 21. 

Regarding the question of successive Budgets being deficit 
Budgets and being allowed to be kept at that, I venture to ask, 
Sir, whether that has not happened till now whilst the control of 
the Secretary of State from here was on? What were the 
Budgets in the years 1920, 1921 and 1922 like in India? And 
was not a substantial increase in the amount of India’s indebted- 
ness due to these deficits? Had not that to be finally consolidated 
into a sort of permanent debt? How can you lay down anything 
here which would be satisfactory under a certain set of circumstances 
which we cannot envisage ay but which may indeed come in 
the near future or the distant future? How can you to-day lay 
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‘down anything to provide that you cannot have more than one 
deficit Budget or more than two deficit Budgets? Personally I 
would not like a single deficit Budget to be carried forward; but 
certain circumstances in India, ¢.g., famines or continued depres- 
sion of trade and so on, may make it imperative and may make 
any other course almost a danger. I therefore feel that there also, 
inasmuch as Government paper in India in future will depend for 
its attractiveness or otherwise on the manner on which our Bu 
there are balanced, to that extent the best safecuard that you 
ean have is the credit which that Government will command both 
abroad and at home. The Upper House in the Central Legislature 
would have direct voice in the Budget and any legislation and the 
public at large would be continuously watchful if they realised 
that they were free to manage their affairs in the manner best 
suited to India. 


I want to say one word before I conclude reg rding the Statu- 
tory Railway Board question. The railways of India are one of 
the best assets of the taxpayer in India; they constitute one of 
the largest assets of the taxpayer in India. That is a source from 
which not only do the Central Government receive substantial 
Tevenue every year, assuming the machine to be decently well 
managed, but it is most useful to bring the distant parts of India 
together and make India one. It is also a very useful weapon in 
the development of industries and with regard to relief being made 
available to the growers of India’s erops. The Government of 
India deal with all this fully in their Despatch. We want a 
Statutory Railway Board to be started, but again that must be 
done by a Statute of the Indian Legislature and by nobody else, 

I wish to say that we are as keen that the Statutory Railway 
Board should be started in India—with the consent of and a 
Statute of the Indian Legislature—as I said we were regarding 
the Reserve Bank. If any efforts are intended to put on to us in 
India any machinery in this connection devised by any other Legis- 
lature than the Indian Legislature, all I can say is that it will 
meet with the strongest opposition and will lead to most unneces- 
sary suspicion. I do hope that this will be left to the Legislature 
in India. 

In conclusion, My Lord, India must have control of finance in 
India, and no control of finance from England, either day-to-day 
control or otherwise. The only control would be the normal powers 
exercisable by the Governor-General. I feel that I cannot do 
better, in this connection, than read out one sentence from the 
appeal which my Right Honourable friend, Mr. Srinivasa Sastri, 
made in the Federa] Structure sub-Committee last year. He has 
one telling sentence. It is a fairly long quotation. I do not wish 
to read it all, but there is one sentence in it with which IT can 
most fittingly conclude my remarks. My Right Honourable friend 
‘said :— 

“*T am therefore positive that we should have finance 
transferred to the Government of India without any restric- 
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tions or safeguards, without any suspicions as to our capacity 
to manage our finances honestly or efficiently, and it is ouly 
if we are placed in untrammelled control that we can find 
ourselves truly in the new constitution.” 


I have finished, My Lord. 


* . = * a 
(The Committee adjourned at 1-5 p.m. and resumed at 2-30 p.m.) 
i] * * * Ly 


Sir Tej Bahadur Sapru: My Lord Chancellor. As last year, 
so also on this occasion, I do not propose to go into the technical 
side of the question of finance. 


I think the technical side has been discussed very thoroughly 
this morning by Sir Purshotamdas Thakurdas, who 1s entitled to 
speak with authority on questions of this character, and last year 
by my colleague, Sir Bhupendra Nath Mitra. I therefore pro 
to confine myself to an examination of the constitutional position, 
the legal position of finance under the present system of government 
and the constitutional position which, in my humble judgment, 
finance should occupy under any constitution that may come into 
existence. I have just said—any constitution that may come ito 
existence. My Lord Chancellor, speaking on this occasion, I feel 
that there is a sense of unreality about the whole discussion. It 
is impossible for me not to give expression to the feeling that all 
this discussion which we have been carrying on will have most 
material bearing and most useful effect if the result of our del1- 
berations during the last two months, or, if I may say 50, of our 
deliberations during the last twelve months, is going to lead to 
responsibility at the Centre; but if all that is in store for us Is 
that blessed word Provincial autonomy, which gives comfort 
to a certain class of politicians in England, then let me tell you 
I am here to explain my views, because I consider it a part of my 
duty, and not because I think I am going to get anything out of 
this discussion. 

I do not wish the British Delegation to remain under any mis- 
apprehension as to our attitude so far as the political future of the 
country is concerned. I am here because courtesy demands that I 
should place my views before you, not because I feel that the 
situation as it has developed during the last two or three days lends 
any scope for any hope so far as we on this side are concerned. I, 
therefore, give that warning in the friendliest spirit, but in the 
firmest and plainest language. 

T will now pass to my subject. Lord Chancellor, the paragraphs 
which deal with finance in the Federal Structure Committee's 
Report are paragraphs 18, 19. and 20. Your Lordship will remem- 
her that the question of finance in relation to safepuards was dis- 
enssed at great length by Tord Reading last year, and the whole 
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discussion last year proceeded on the aarp not that finance was 
to be a reserved subject (an expression which has been incautiously 
and inadvertently used at this Session), but that it was really going 
to be a transferred subject, though it would be subject to’ certain 
safeguards. Certain Bowe would be reserved to the Governor- 
General which might be used by him on certain occasions, in certain 
circumstances and conditions. Therefore, when I am proceeding 
to deal with this question of finance to-day, I am proceeding on 
the assumption—and on no other assumption—that finance is going 
to be a transferred subject, 


_ Frankly, I do think that finance is the life-blood of any respon- 
sible government; and although you may give us everything else, 
yet if you do not give us finance, I for one do not look on the 
sum total of our gain as amounting to responsible government. 
That is the view which I take of this matter, 

Now, let us examine what exactly is the present position under 
the Government of India Act. If Your Lordship will be pleased 
to turn to a few sections through which I propose to take you, 
the present position will be abundantly plain. The material sections 
dealing with finance in the Government of India Act are sections 
20, 21, 22, 26, 67 (2a), 67A, and 67B. 

* = = * * 


Now, My Lord, according to Section 20:— 


“ The revenues of India shall be received for and in the 
name of His Majesty, and shall, subject to the provisions of 
this Act, be applied for the purposes of the Government of 
India alone.” 


I el particularly invite the attention of the Committee to these 
words :— . 
“* For the purposes of the Government of India alone.’’ 
They are very useful and wholesome words, and in any future con- 
stitution I should like these words to be repeated. Now these 
words to my mind give ample safeguard against the suggestion 
which has been made in some quarters, or which may possibly 
be made, that a new and inexperienced Legislature may play 
with public money and may abuse it, or may use it to other than 
legitimate purposes. I do submit that these words impose a statu- 
tory limitation upon the power of the user of public money; that 
the money must be used for the purposes of the Government of 
India alone. 


Let me further add that so far as these words are concerned 
they have formed the subject of discussion and rulings by various 
law Members and also by various Judges of the High Courts in 
India, including such eminent Judges as the late Sir Ashutosh 
Mukerjee and the late Chief Justice of Madras. If I may be 
allowed a personal reference, I will appeal to Lord Reading. 
When I had the honour of being associated with him in the Gov- 
ernment both he and I had to consider the application of these 
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words in connection with a very big corporation which applied 
for a loan to the Government of India at that time; and I can say, 
without divulging any secret, that my ruling wag explicit and 
clear and wag endorsed by the entire Government of India and also 
by the India Office at that time. I had the satisfaction shortly 
after that this same view was taken by the Madras High Court. 
Therefore I maintain that it will not be a possible objection that if 
finance is transferred to popular control the irresponsible and in- 
experienced members of the Legislature will make other than 
legitimate use of public money. There will be always this section 
to be used against them if they want to lay their unholy hands 
upon public money. 
Now, My Lord, Clause (2) is equally important :— 
“* There shall be charged on the revenues of India alone— 
(a) All the debts of the East India Company; and 
(b) All sums of money, costs, charges and expenses 
which, if the Government of India Act, 1858, had not 
been passed, would have been payable by the East India 
Company out of the revenues of India in respect of any 
treaties, covenants, contracts, grants or liabilities exist- 
ing at the commencement of that Act; and 
(c) All expenses, debts and liabilities lawfully con- 
tracted and incurred on account of the Government of 
India.”’ 
Here again I will particularly invite Your Lordship’s attention 
to the words “ lawfully contracted,’”’ and the words ‘* on account 
of the Government of India’. They are words of limitation and, 
therefore, they to my mind provide an ample safeguard, 
‘*(d) All payments under this Act (except so far as is 
otherwise provided under this Act).”’ 


Therefore, unless you are prepared to accept the suggestion of 
Mahatma Gandhi that debts should be perertieeted and that certain 
debts should be wiped out—which I think I am not entitled to 
assume is your disposition—I submit this Statute itself provides 
the amplest possible safeguard for a certain kind of securities. All 
the debts of the East India Company are guaranteed by it: they 
are a charge on the property. Similarly :— 
‘* All sums of money, costs, charges and expenses which, 
if the Government of India Act, 1858, had not been passed, 
would have been payable by the East India Company ”’ 


are a charge on the revenue. Similarly :— 
All expenses, debts and liabilities lawfully contracted 
and incurred on account of the Government of India ’’ 
are a charge and will continue to be a charge. 


Now, My Lord, I pass on to section 21, and I would particularly 
invite Your Lordship’s attention to section 21, because that is the 
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section which places all power in the hands of the Secretary of 
State. It says:— 


ie Babies to the provisions of this Act, and rules made 
thereunder, the expenditure of the revenues of India, both 
in British India and elsewhere, shall be subject to the control 
of the Secretary of State in Council.”’ 


It is the expenditure of the revenues of India which is under the 
control of the Secretary of State; but Your Lordship will be pleased 
to observe that so far as this chapter of the Government of India 
Act is concerned, or rather this part of the Government of India 
Act is concerned, or any other part, the Secretary of State’s per- 
sonal or official security for any debts is not provided for. I am 
onl inting that out because in the course of our discussions 
wit ancial authorities here it has been pointed out to us re- 

tedly that the lish investor feels confidence in Indian loans 

‘ause at the back of his mind is the feeling that the Secretary of 
State is in some way or other a surety for that loan. Now, so 
far as the | and constitutional position is concerned it is not 
80; the loans have got to be paid out of the revenues of India. The 
Secretary of State, no doubt, is a member of the British Cabinet, 
and there is the general moral credit of the British Government 
there. An investor may rely on that moral credit, but so far as 
the legal and constitutional position is concerned I say that the 
investor has got to look only to the revenues of the Government of 
India and nothing more. 


I then pass on to section 26, which says:— 


“* The Secretary of State in Council shall, within the first 
twenty-eight days during which Parliament is siting next 
after the first day of May in every year, lay before both 
Houses of Parliament— 


(a) an account, for the financial year preceding that last 
Minky of the annual produce of ia vanenes of India, 
distinguishing the same under the respective heads there- 
of, in each of the several provinces; and of all the annual 
receipts and disbursements at home and abroad for the 
purposes of the Government of India, distinguishing the 
same under the respective heads thereof ; 


(b) the latest estimate of the same for the financial year 
last completed ; 


(c) accounts of all stocks, loans, debts and liabilities 
chargeable on the revenues of India at home and abroad 
at the commencement and close of the financial year pre- 
ceding that last completed, the loans, debts and liabilities 
raised or incurred within that year, the amounts paid off 
or discharged during that year, the rates of interests 
borne by those loans, debts and liabilities respectively, 
and the annual amount of that interest.”’ 
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T omit the rest. So that you will find that under this section the 
control of Parliament in the last resort is complete, final and 
absolute; and when we are told that finance shall be or may be, 
for a certain period of time, under the control of the Secretary of 
State, let us remember the implication of such a suggestion. The 
meaning and implication of that suggestion is that the ultimate 
control shall vest in Parliament: and so long as the ultimate 
control vests in Parliament—it may be for five years, it may be 
for ten years—in truth finance will not be a transferred subject, and 
if finance is not a transferred subject then the responsible govern- 
ment that you will establish will be a maimed or a paralysed sort 
of government. 


Then I pass on to the next section. That is section 67 (2) (a) 
and that again is very important, showing what the constitution 
provides in the nature of saferuards already, and what I venture 
to suggest would be more or bes the line of progress in future. 
Section 67 (2) (a) says:— 

“Té shall not be lawful, without the previous sanction 
of the Governor-General, to introduce at any meeting of 
(either Chamber of the Indian Legislature) any measure 


affecting— 


(a) the public debt or public revenues of India or impos- 
ing any charge on the revenues of India,”’ 


= 


That was the section which was relied upon last year by those 
who suggested that during the period of transition there must be 
such power vested in the Governor-General in regard to matters of 
currency and exchange and things of that kind. Whether you can 
have the previous sanction of the Governor-General consistently, 
with the responsible character of the Government is a question on 
which I venture to differ from those who put forward that view. 
I then pass on to 67A. Under sub-section 3 you will find that the 
subjects mentioned therein as outside the power of the Legislature 
are interest and sinking fund char on loans, expenditure on 
which the amount is prescribed by or under any law, salaries and 
pensions of persons appointed by or with the approval of His 
Mfajesty or by the Secretary of State in Council, salaries of Chief 
Commissioners and Judicial Commissioners, and expenditure classi- 
fied by the order of the Governor-General in Council as Ecclesiasti- 
cal, Political and Defence. Those are the protected subjects in 
the present constitution. If the arrangement which we suggested 
last year and which I repeated only a few days ago in this Com- 
mittee with regard to the Army comes finally to be accepted, the 
expenditure with regard to Defence, and possibly also—certainly 
also—with regard to political subjects will also continue to be 
protected under that arrangement for the period of transition, 


Then, My Lord, comes the final section with which I want 
to deal, and that is 67B. Section 67B is known popularly as the 
section of certification, and I would invite your attention to the 
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very unrestricted and general language used in this section. The 
section says :— 

““ Where either Chamber of the Indian Legislature refused 
leave to introduce or fails to pass in a form recommended 
by the Governor-General any Bill, the Governor-General 
may certify that the passage of the Bill is essential for the 
safety, tranquillity, or interests of British India or any part 


thereof.’’ 


and thereupon you have a procedure laid down which I will not 
read at the present moment. This section is, I think, the very 
negation of responsibility, and it would be fully out of place in 
anything which set out to give us any measure of responsibility. 
I made By posthios abundantly clear last year and I wish to repeat 
that I would much rather have the present statutory powers re- 
pasining in the Viceroy rather than have anything like this which 
would bring him into repeated conflict with the Legislature, which 
would create a sense of irritation and which would lead to serious 
deadlocks between the Executive Government on one side and the 
Legislature on the other, with the Governor-General on one side and 
the Executive (rovernment on the other. Therefore, so far as I am 
concerned, I must be taken to be an unqualified opponent of any 
kind of power of certification. 


Chairman: Do these remarks refer only to what you would 
regard to be reserved subjects, namely, the Army and External 
Relations, or are you only saying that Finance ought not to be a 
reserved subject and that therefore certification does not apply 
to that? 


Sir Tej Bahadur Sapru: I would have no power of certification 
vested in the Governor-General, even in regard to the Army and 
political subjects. I would create specific chaise on the revenues 
of India for the Army and the political side, or any other subjects, 
after an examination of the present position and after arriving at 
a basie figure, 

Chairman; Would you accept some such form as this? 


** Tf the Governor General certifies that its enactment or, 
as the case may be, its enactment in a form other than that 
in which it was passed, is essential to the discharge of his 
responsibility, the Governor-General should have power there- 
upon to enact the Bill as a Governor-General’s Act in the 
form in which it was recommended, with any modifications 
he would think expedient.”’ 

You will see that the words there are “‘ essential to the discharge 
of his responsibilities,’’ and for the moment I am only referring 
to the Army and External Relations. 

Sir Tej Bahadur Sapru: Frankly, My Lord, I would not agree 
to that. 7 

Chairman: I am sure you will tell me why. 
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Sir Tej Bahadur Sapru: A power like that, to my mind, is 
only a power of certification in disguise, and what I would say is 
this, that while I am prepared that you should create certain 
specific onenee on the revenues in fay nie to agreed subjects which 
may be within the jurisdiction of the Viceroy, you should also 
trust the Legislature, and trust that the Legislature would be able 
to find the money. Why should you proceed on the assumption 
that the Fadind ‘Pepislature will favs a double dose of original 
sin, and that it will never be able to discharge the responsibilities 
which are entrusted to it? 

I say that all these sums will be a first charge of second ch 
—whatever you like to call it—on the revenues of India. The 
only answer to that argument of mine can be—and it ig the one 
answer that has been given—to ask where is the guarantee that 
the Indian Legislature will raise the money. Frankly, if that point 
is made, where is the guarantee that the Indian Legislature will 
not commit suicide? What I say is that you ought to depend on 
the common-sense, the patriotism and the sense of responsibili 
of the Indian Legislature. If you are going to proceed in this 
spirit of distrust of the Indian Legislature, in this spirit of want 
of confidence that it will discharge its elementary functions, then 
I think your constitution, however carefully guarded it muy be, is 
foredoomed to failure. 

Now, My Lord, having dealt with these sections, I will just 
recall to the Committee the three safeguards that were mentioned 
by Lord Reading last year, the safeguards relating to external bor- 
rowing, internal borrowing, and currency and exchange. So far 
as those safeguards were concerned, they formed the subject of a 
great deal of discussion on both sides, but no agreement was arrived 
at with regard to them. It is open to the British Delegation or 
to any section of the British Delegation to raise a discnssion with 
regard to any of those safeguards or to all of them, ani to invite 
our consent to them; but the proposition must come from the other 
side. 

So far as I am concerned, the position which I took last year is 
exactly the position which I take now. With regard to the limi- 
tation s ted by Lord Reading in regard to external horrowing, 
i eentirey to point out that the position which Lord Reading in- 
tended to assign to India under the new constitution was not going 
to be lower than that assigned to the various Dominions. That 

interpretation of mine was not challenged last year, and indeed 
it was endorsed. In this connection, I will remind you of what 
is stated in the Report upon the question of finance. © Upon the 
question of finance,’’ says the Report at page 14, “ Indian opinion 
was that even the safeguards set out in the Report went too far, 
especially those giving special powers to the Governor-General.”” 

Coming back to the question of internal borrowing, as I under- 
stood it what Lord Reading suggested really amounted to this. 
If, after a series of deficit years, the future Minister of Finance 
refused to balance the budget by raising the proper taxes, and 
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attempted to balance the budget by raising a loan at a heavy rate- 
of interest which might prejudice the existing security, then the 
Governor-General would intervene. I ventured to ask Lord Reading 
last year, and I do so again with great respect, that he might be 
pleased to tell us what exactly is his idea of intervention; at what 
stage and how he intends that the Governor-General in such a 
ease shall intervene. Until I know that, it is impossible for me 
to make up my mind. But I venture to think that the best safe- 
guard will arise from the commonsense of the Legislature, If it 
is found that a Finance Minister has been playing “‘ ducks and 
drakes ’’ with public money, well, the Finance Midian or his 
Government will have no credit with the Legislature and much 
less with the country at large, and there will not be any money 
forthcoming. Then I come to currency and exchange. 

Chairman: Just before you leave that—because you are now com- 
ing to the next point, would you mind looking at paragraph 18 of 
our last Report? 

Sir Tey Bahadur Sapru: Yes, My Lord, I will. Paragraph 18 
to which Your Lordship invites my attention is this 

Chairman; Wait a bit. Do not let us be in a hurry. I need 
not trouble you about the first sentence. What is your opinion about 
the second sentence? 

Sir Tej Bahadur Sapru: The second sentence runs thus :— 

““ It would, therefore, be necessary to reserve to the Goy- 
ernor General in regard to budgetary arrangements and bor- 
rowing such essential powers as would enable him to inter- 
vene if methods were being pursued which would, in his 
opinion, seriously prejudice the credit of India in the money 
markets of the world.” 

My answer to the question put by Your Lordship is this: 
T want to know first what is meant by intervention, How 
is the Governor-General going to intervene? At what stage 
is he going to intervene? What will be the machinery at 
his disposal for enforcing his decision? Until I know the 
position in regard to these questions it is impossible for me 
to understand what the “mplication of this sentence is. Now 
if what is intended to be meaut by this sentence is that the Governor- 
(General should have some sort of a power of certification which he 
might use at some stage or other, then I would very strongly dissent 
from it. But until I know what exactly is the significance or the 
meaning to be attached to this sentence T am not in a position to 
say whether I am prepared to endorse or whether I am prepared 
to repudiate the implications of this sentence. 

My Lord, in that very paragraph 18 you have another sentence, 
and I will invite Your Lordship’s attention to that with the same- 
object again. That paragraph runs :— 





- 


** With the same object again, provision should be made 
requiring the Governor-General’s previous sanction to the 
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introduction of a Bill to amend the Paper Currency or ane 
Acts on the lines of Section 67 of the Government of India 
Act. They are further agreed that the service of loans, with 
adequate provision for redemption, by sinking funds or 
otherwise, and the salaries and pensions of persons appointed 
on guarantees given by the Secretary of State should be 
secured, along with the supply required for the Reserved 
Departments, as Consolidated Fund Charges.”’ 
Out of these two sentences, the second sentence is one which I 
readily endorse. With regard to the first, I think Sir Purshotamdas 
has dealt with the position to-day somewhat at length, but what I 
would venture to point out is that ag a result of the discussion which 
took place last year it was urged that, at any rate until such time 
as we established the Reserve Bank, there must be the previous 
sanction of the Governor-General required in the case of a Bill 
to amend the Paper Currency or Coinage Acts on the lines of Section 
67 of the Government of India Act. Now in regard to this very 
matter I would venture to make a few suggestions, My Lord. 
I have had the opportunity of discussing the suggestions I am 
going to make with my friend Mr. Benthall and one or two other 
uropean representatives. I will leave it to them to express their 
opinions independently. I will only venture to say that I found 
as a result of the discussion that there was a far greater measure 
of agreement between their point of view and our point of view 
than I thonght would be the case. 


T suggest that we might still make provision in the Statute for 
the establishment of a Financial Council for the period of tran- 
sition, that the business of this Financial Council should be to 
advise the Finance Minister in regard to currency and exchange. 
As regards borrowing you might have a Public Loans Board— 

Chairman: I am sure you will help me, because you and I 
are getting to very close grips now. The Financial Council to be 
advisory. 

Sir Tej Bahadur Sapru: To be advisory. 

Chairman: I quite follow, By whom appointed ? 

Sir Tey Bahadur Sapru: I am going to deal with all those 
questions in a minute. 

Chairman: Very well, thank you. 

Sir Tej Bahadur Sapru: IT should any. down the qualifications 
by the Statute of the members for this Financial Council, and I 
should see to it, and if necessary expressly provide for it, that the 
appointments shall be made independently of any political consider- 
ations relating either to India or to England, and that they shall 
be made solely in the interests of sound finance. I should not lay 
down any rule providing that a certain number of members of this 
Council shall be Englishmen or members belonging to any nation- 
ality; I should take any tary possessing the necessary qualifica- 
tions or merits anywhere I could find them. 
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As regards the appointing authority, I should vest the er in 
the Governor-General, who should ae that power Lash the 
advice of or in consultation with his Ministers. Possibly at the start 
of the constitution you will have to make some special alrange- 
ments for bringing into existence this Council. The Governor- 
General might take into his confidence certain men representing 
public opinion, so as to start this new Council, but afterwards, 
whenever there was a vacancy, the Governor-General should be the 
authority to appoint a member of this Council in consultation with 
or upon the advice of his Cabinet. 

Chairman: What is the tenure of office? 

Sir Tej Bahadur Sapru: So far as the tenure of office is con- 
eerned, you can have three years or five years, Further than that 
I should give this statutory Finance Council the power to call for 
any information or any facts or figures relating to currency and 
exchange, with which it shall deal, from the Finance Department. 

_ With regard to things that may happen—if the Finance Council 
gives advice to the Finance Minister and the Finance Minister 
accepts that advice, there is an end of the trouble. If the Finance 
Minister, however, refused to accept their advice, I should make 
it obligatory on him to lay before the Legislature the opinion of this 
expert Financial Council, and I should give further power to this 
expert Financial Council to have its views properly represented, 
through one of its agents, in the Legislature, and that would not 
by any means be inconsistent with the character of responsible gov- 
ernment. You can find instances in various constitutions where 
experts are allowed to present their view of the matter without 
having the power to vote. When the Legislature has dealt with 
the question, or has refused to accept the opinion of the Finance 
Council, then the Governor-General comes in, and he comes in in 
the ordinary constitutional manner in which he comes in in any 
other case in any other Dominion. I should give the Governor- 
General the power of veto. I should give the Governor-General 
the power to reserve a Bill for the pleasure of the Crown. I should 
even have the power of disallowance vested in the Crown in England. 

I am reminded by my friend here, and I ought to have added, 
that I should also give the Governor-General power to return a 
Bill with his observations to the Legislature. 

Some of these powers already exist in the present constitution. 
Most of these powers are to be found in the various Dominion 
constitutions. The sum total of all these powers vested in the 
Governor-General should, in my humble judgment, afford the 
amplest possible guarantee for safe and sound administration of 
our currency and exchange during the period of transition. 

What will happen after the period of transition is over or after 
the Reserve Bank has come into existence is a question which re- 
quires consideration. It may be that experience might confirm us 
in the belief that it is necessary to prepetuate this Finance Council. 
It may be that experience might show that this Finance Council 
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would after the bringing into existence of the Reserve Bank be 
found to be an unnecessary institution, and we would then make 
some special provision for certain powers to deal with these matters 
in day-to-day administration. 


Chairman: I want to follow one thing. You say when the 
Finance Council gives advice which the Minister accepts the matter 
is at an end, eH 

Sir Tej Bahadur Sapru: The matter 1s at an end. 


Chairman: But suppose the Council gives advice which the 
Minister rejects? 


Sir Tej Bahadur Sapru: First the Legislature comes in. Then 
it goes on to the Governor-General. He may return the Bill with 
his observations, he may veto the Bill, or he may reserve it. 


Chairman: And may certify the advice. What is to happen 
suppose he vetoes the Bill and nothing happens, so to speak, 


Sir Tej Bahadur Sapru: Ti he vetoes the Bill, then the Bill 
crops. 


Chairman: But what is to happen with regard to Finance then? 
Sir Pej Bahadur Sapru: The old state of things continues. 
Chairman: Very well, thank you. 


Sir Tej Bahadur Sapru: Finally, I submit there is the fact 
that the Legislature may be dissolved. That is a very strong power 
and one which should enable the Governor-General to ascertain 
public opinion in the most effective manner. That power, however, 
is to be used very rarely and only in extreme cases. I am not one 
of those who say that we are not to have safeguards in our own 
interests, but to have safeguards in our own interests is one th 
and to have safeguards, the enforcement of which is left not in 
the hands of an internal authority, but in Whitehall, is quite 
another thing. Those safeguards will never be accepted by Indian 
opinion for the simple reason that Indian opinion is not 
satisfied that Indian interests have always been safeguarded or 

rotected in Whitehall. On the contrary, there is a very strong 
Feeling which has been accentuated during the last two years 
and particularly during the last few weeks that when it comes 
to a conflict between TFnglish and Indian interests Indian 
interests go to the wall. Therefore, My Lord, I say that there is 
not one of us who is not alive and keenly alive to the importance 
-of sound finance, to the importance of creating confidence in the 
investor in England and in India, to the importance of husband- 
ing India’s resources and raising proper taxation so as to 
discharge our obligations, but if it is assumed that the Indian 
islature of the future is going to be dead to a sense of respon- 
sibility, then to such doubters and sceptics I can only say, ‘‘ Try us, 
and we shall prove it.”’ 


Chairman: What about the raising of future loans? 


‘ 


Pet 
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Sir Te} Bahadur Sapru; I should have a Public Loans Board 
‘to advise in regard to that matter, and if in future we borrow 
through the poipesiat Gil shall be subject to all the requirements 
-of the Treasury to which all other Dominions submit. 

Mr. Pethick-Lawrence: Lord Chancellor, it has been a great 
iplensnre to me to listen to the profoundly interesting speeches of 

ir Purshotamdas and Sir Tej Bahadur Sapru on this important 
question of finance, I should like tu preface what I shall have to 
Say on this subject with the expression of a hope which is shared 
by my colleagues representing the British Labour Party, that our 
deliberations here will bear fruit in a measure of responsibility at 
-the Centre, and not, as Sir Tej said he feared, merely in a form of 
Provincial self-government, 


Returning to our immediate subject, finance is at the heart of 
-all representative institutions. In our country it is the control of 
the purse which has given to our House of Commons its predo- 
minant position in our affairs. For that reason I sympathise with 
those who have spoken when they say that unless control of finance 
is secured India will have been presented with the shadow and not 
with the substance of self-rovernment, and that that which has been 
given with one hand has been taken away with the other. 
At the same time, I am sure that our Indian colleagues who have 
‘honoured us by coming all this way to consult with us do appre- 
ciate what I tise pay is the position of the British Government. 
Up to the present, the financial structure of the Government of 
India has been built up on the faith of British Ministers, who are 
‘therefore in a position of trustees who cannot relinquish their trust 
~except under certain conditions. They have not merely a respon- 
sibility to those who have found the money until now, but also a 
responsibility for the stability and permanence of the whole struc- 
‘ture of Indian finance. As you, Lord Chancellor, said in another 
-connection a week ago, they feel that they are not entitled to take 
any risks, 

Apparently, there is an unbridgeable chasm between these two 
conflicting loyalties, the loyalty of India to her idea of self-por- 
ernment and the loyalty of the British administration to its con- 
-ception of trust; and, where loyalties are concerned, Lord Chancellor, 
we all realise that we have to tread with great delicacy and care. 
But, in my view, the conflict is more apparent than real, because 
the ultimate object of both though seeming so different, is in 
reality the same. It must be in the interests of every Indian that 
‘the credit of the Government cf India shall stand high and im- 
pregnable. Not merely would the honour of their country be 
tarnished if anything in the nature of default were to occur, but 
a lack of confidence would involve a loss of credit which would 
add enormously to the cost of fresh borrowing, and in consequence 
be a serious check on all material progress at the very opening of 
the new chapter in India’s history. On the other hand, it must be 
an the interests of this country that confidence in the financial 
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stability of India shall with the progress of time come to depend 
not on any externul restraint but on the internal strength and. 
integrity of Indian opinion. 

This must be so, because whem the new constitution is set up 
and the machinery which we have been elaborating here is set In 
motion, no safeguards however powerful on paper could be effective 

inst deliberate default or even against a gradual drift towards 
breakdown. What we have to devise, therefore, is not a system by 
which India may be permanently subject to outside interference 
which would, of course, be most humiliating to her, but a method 
by which, during a transitional period in which India is gaining its 
own financial prestige, British credit shall help to underpin its 
structure. It is as though after a re-formation of a business firm 
the old Directors remain on the Board to strengthen the newly 
formed directorate. 

Lord Chancellor, I will not take up the time of this Committee 
by attempting to pursue this general theme in great detail through 
all the questions with which we are naturally concerned; but there 
are two matters as to which I propose to add a few observations. If 
there are to be extraordinary powers of financial control, there is 
clearly only one person who can be trusted to exercise them, and 
that person is the Governor-General. It is ually clear that the 
Governor-General must act upon advice, and the question arises as 
to whose advice he shall take. To answer this question, it is- 
important to realise that while the first purpose to be achieved by 
the financial safeguards is to promote sound finance, the second 

urpose, which is equally important, is to retain and promote con- 
dence. The person whose confidence is to be maintained is not 
the Government of India, is not the Home Government, is not even 
the City of London, but as Sir Purshotamdas has said, the invest- 
ing public, both at home and in India, or rather both in India, and 
in the large world outside. Whomever the Governor-General’ 
appoints to advise him and however they are 1g ag it seems 
to me to be essential, therefore, that they shall in close touch: 
with himself, with opinion in India, and with those in the City 
of London, qualified to speak on behalf of the investing public 
I listened with the very greatest interest to the sketch put for- 
ward by Sir Tej Sapru, and his proposals certainly appealed 
to me primd facie as a basis for building a practical scheme. They 
of course want to be examined in detail and one would wish to hear 
what may be said with regard to any imperfections which it may 
be considered are involved. But whether that scheme or another 
one be the one finally chosen, for my part I feel it should be quite: 
ssible to find a method of providing advisers to the Governor- 
Reaarsl which shall at once satisfy the honour of India and meet 
seo a apenas of sound finance and confidence of the investing 
public. 


The other question to which T propose to refer—bearing in mind, 


Lord Chancellor, your very wise advice at the beginning—is th 
question of the exchange which has been already referred to = 
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<identally by Sir Tej and at some ter length by Sir Purshotam- 
das. Wher, first I had the hotiour of joining tii Committee in 
-July, I feared that the divergent views on this question of the ex- 
Dion were impossible of reconciliation, because no formula can 
ever be found which will make 18 equal to 16. I am aware that 
to-day there are stil] considerable differences of opinion on this 
‘question, but I venture to think that the events of Bt September 

have made a poiese difference in the situation. en this 
country went off the gold standard, the Indian e orters of wheat, 
‘cotton and jute got in practice what they wanted. For the same 
reason the Indian manufacturer got his protection against his 
Japanese competitor, The issue to-day, therefore, is mainly one 
of honour an prestige; and highly important as these are, they 
‘are not so stubborn as the prineipies of arithmetic. Most of the 

“governing Dominions have elected to pin their faith, for the 
present at any rate, to sterling, and several important European 
countries have practically taken the same view. fe the present cir- 
‘cumstances, therefore, it seems to me that an honourable settlement 
on this matter also ought to be within reach. 


My Lord, I have the feeling that, during these weeks that we 
have sat here in this Committee, we have been getting steadily 
nearer and nearer together on all these practical issues that have 
been raised. Therefore, in concluding, wha T have to say, I would 
press most earnestly those who have the responsibility, to devote 
‘themselves patiently, whole-heartedly, and sympathetically to con- 
tinuing to explore the whole situation. 


s > * * . 
(Lord Sankey here vacated the Chair, which was taken by Lord 
Reading.) 


Chairman: I have some observations to make to you, which I 
hope to keep short. Some of the remarks of Mr. Pethick Lawrence, 
which I think were undoubtedly designed to be, and in fact were 
very helpful, make it unnecessary for me to travel into all the 
subjects to which he ref - I would desire at the outset to direct 
your attention to what seems to me to be the most important matter 
we have to consider now. It was mentioned by the Lord Chancellor 
this morning and was taken note of by speakers who followed. The 

ition at the moment in the financial world is so confused and so 
Aiftioult, that what has been said does not require an amplification 
from me, but I do think we must bear in mind that ndia’s finances 
‘can never be free from some dependence like all other national 
finances on international relations and international finance. It 
is quite impossible to discuss Indian finance without taking into 
account the general question of international finance, although I 
‘quite agree that in regard to a vast number of the matters with 
which we are dealing, the Indian financial situation particularly in 
its constitutional aspects, presents its own particular facets for 
our consideration. If you bear this in mind I think it becomes 
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apparent that it is most difficult to discuss with any advantage the: 
financial situation at the moment or even to arrive at conclusions 
upon what should be done in the immediate future. That seems 
to be really impossible at this moment, or at least undesirable at 
this moment. 

A number of events have happened since we discussed finance 
last year, and some of them are important events, such as our going 
off the gold standard, the changes that have been made in India 
in consequence, and also the statements that have been made both 
by the then Secretary of State, Mr. Wedgwood Benn, who is here 
now, and by the Prime Minister, in relation to Indian finance. 

T think the most important thing that we have to bear in mind 
in all these considerations is that, so far as I know, there is no 
precedent in the history of any two countries for the situation which 
exists between Britain and India im relation to finance. You ret 
very little assistance from referring to the position m regard to other 
countries, or even other Dominions, because here the situation is 
different. It dates, no doubt, from the East India Company’s post- 
tion at that time, and since then the position of His Majesty's Gov- 
ernment, by virtue of the position of the Secretary of State and of 
the Secretary of State in Council, to which reference has been made 
by Sir Tej Bahadur Sapru in calling attention to particular sections- 
of the Government of India Act. Those relations make the position 
between India and Britain one of very close interdependence. 


There is one general observation which I can make which T 
think will have the concurrence of everybody here. It has already 
been referred to by Mr. Pethick-Lawrence, but I should like to» 
try to put it, if I may, in one simple sentence. There is one condi- 
tion onic must, to a large extent, dominate all that we are 
considering at the moment, and that is that it must be the purpose: 
of India, just as it must be the purpose of all of us who are trying 
to arrive at agreement in these matters, to maintain the confidence 
of the investors in Indian Government securities. That must be 
done, tor otherwise India will suffer immeasurably and with the 
result that not only her financial conditiom will suffer but all those 
who have to provide the revenues by taxation or otherwise will 
suffer also, It is of the essence of the matter, it seems to me, 
that we should strive to maintain the credit of India as igh aw 

sible, in order that the borrowing which has to be made—and 
which must he made, as anyone who has any knowledge of the 
Indian financial situation realises—either to meet maturities or for 
other purposes in the course of vears may be made at the lowest 
rate at which you can borrow, for the lower the rate at which you 
can borrow, the better it is for India and the less she has to pay. 

Now, having said that, I would myself deprecate discussion as 
to the present situation; I do not intend to follow the observations 
that have been made. They have been brief; IT am not making 
any complaint with regard to them. but, to my mind, it would 
he invidious to attempt to deal with them. All I will say is: 
that nothing that has transpired since our last meetings, since we 
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discussed these matters at the end of last year has changed my 
opinion in regard to the safeguards that must be required in 
arranging now the constitutional position in regard to India’s 
finance. 

It is quite true, as Sir Tej Sapru has said, that there are 
provisions in the Government of India Act which make charges— 

ée said either a first or second charge. I do not think really 
that the precedence affects it at all. The obligation is placed 
upon India by the Statute to provide the expenditure out of the 
revenues, and the revenues must be dealt with for the benefit and 
the purposes of India. I raise no objection to that. I would, 
however, make one observation to you upon it, but I do hope 
we shall not, here, at this Conference, fall into the error which 
certainly IT have seen in some press comments, especially those 
which have come from India, that because some declaration or 
ache that may be required and has been put forward at this 

onference would have some advantage to investors in Great 
Britain, therefore it cannot be that that declaration or provision 
is in the interest of India. That I submit is a complete falacy, 
and very little examination is necessary to demonstrate it. If 
you bear in mind what I think would have the unanimous approval 

ere, that what we want to do is to maintain in dealing with 
Government loans and matters of that description the confidence 
of the investor, the fact that something that you are doing may 
help the investor in this country who has placed his money 
in sterling loans, and that it may stop a diminution in value 
which otherwise might occur, by some Provision which you are 
going to make in the constitution, does not mean for one moment 
that that provision is not in the interests of India. It is obvious 
that they are consistent, that is that the interests of India would 
be consistent also with the interests of investors here. Tt seem 
to me to follow so obviously that I do not wish to labour it. I 
only desire to draw attention to an error which has certainly 
crept into a good many of the press comments that I have seen 
from India. The main purpose being the establishment of confi- 
dence, what has to be determined also is what steps could he 
taken and what the effect of those steps would be upon the investor 
in this country, in India and elsewhere. That of course is when 
you are dealing with the credit and the stability of the financial 
situation of the Government of India, which means India. 

Now may I at the outset also make just one observation follow- 
ing what, fell from Sir Tej Bahadur Sapru at the outset of his 
remarks, and was then followed by Mr. Pethick-Lawrence? T 
had occasion recently to make a statement with regard to it and T 
only repeat it now because from what Sir Tej has said just now 
there seems to be some notion that a change is being made in the 
situation now as compared with what it was when we first started 
the resumption of the Conference here. TI want to state that for 
myself IT maintain quite rigidly the view that I have expressed 
before that, whilst in favour of Provincial autonomy, T am alsa 
in favour of responsibility at the Centre of the Federal Government 
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which we are coed to set up, and in my mind nothing that has 
happened has caused me to change those views. In my opimion 
they are part and parcel of the main principles upon which we 
are engaged at this moment. 

Now | would desire to call attention, only for a moment or two, 
because I do not wish to detain you at any length, to some of the 
observations made both by Sir Purshotamdas Thakurdas and by 
Sir Tej Bahadur Sapru, especially those referring to the sections 
of the Government oF India Act to which Sir Tej referred. I find 
the greatest difficulty at this moment in laying down any canons 
- of financial administration in India in view of the situation as 
it stands, and certainly I would like te get rid of one subject 
for myself at any rate, which has been referred to, not di assed 
at any length—and I quite appreciate the discretion of those who 
have spoken in not referring to it at any length—and that is the 
matter of currency and exchange. The view I took at the earlier 
stage was that currency and exchange should be dealt with by 
the Reserve Bank which should be established on non-political 
lines, and which, when established, would have the management 
of currency and exchange. That does not mean for one moment 
that it fixes the ratio. The ratio would be fixed by the Legislature, 
as it is now by the Act of 1927. That fixed it. But the manage- 
ment of the currency and exchange are quite different things, 
and the object of entrusting them to a Reserve Bank is that you 
may be enabled, by means of a non-political body consisting of 
experts, charged with the duties and also having the necessary 
powers, to preserve the stability of exchange and currency, and 
thus to maintain and even enhance the credit of India; and s0 
far as I can see there is no way of dealing with that except by 
means of this Reserve Bank. Whether some temporary provision 
may be made by introducing a Council, assuming that you have 
once established your constitution, and that Council may he con- 
sulted and may express its views, I shall not go into at this 
moment, because it does not seem to me that that is an essential 
part of the management of the currency, although it may be very 
useful, as it certainly often is, to bring others in who may have 
their views in order that they may expound them and put them 
before those who are responsible. I do not propose to say a word 
further in regard to currency and exchange. , 

- In relation to the external and internal loans, there again as 
to external loang I made my position clear last vear, and I do 
not pro to re-state what I then said. As regards the internal 
loans, I agree that the statements that I made last year were not 
very definite as to the remedy that was proposed, and I think 
Sir Tej was perfectly right in saying that there was a considerable 
amount of discussion and that nothing definite was arrived at with 
regard to it. The only concern that I have with regard to internal 
loans is to protect, and to protect for the purpose of preserving 
financial stability and credit against the raising of loans at bad 
rates of interest, which would affect, the moment they were raised 
the credit of India notwithstanding that they were internal loans. 
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For example—I only give it as an instance, and not for a moment 
suggesting that it wih take place—suppose you have been ae 
loans here at 5 per cent., 5} per cent., and even 6 per cent., an 
that it was in ie to raise the loan in India. Let me assume 
for a moment—I am not suggesting it will take place, but merely 
suggesting it for the purpose of an example—that it is raised at 
8 per cent. The effect of that must be to reduce the credit of 
India in the eyes of British investors, and consequently to make 
some larger amount payable than would otherwise be payable if a 
loan of that character had not been raised. 

The only intervention that I would desire in that respect would 
be to see that nothing of that sort takes place. I gave as an 
instance an unbalanced Budget, and I think I was a little mis- 
understood with regard to that. I did not mean one particular 
Budget; what I mean as I explained later, was the pursuit of a 
certain policy. I did not suppose for a moment it would be 
pursued, but if it was it would be necessary to take some stand in 
order to prevent the credit of India being most seriously affected. 
Pecariialie , I should be satisfied in that regard if the assent of the 
Governor-General were required for the purpose of an internal 
loan. That does not seem to me to be unreasonable, In the 
ordinary course of events, if there is no serious risk of impairing 
eredit, then, of course, the Governor-General would give his assent: 
but this, as it seems to me, would give some power of checking any- 
thing in the nature of financial administration which would impair 
the credit of India. That is all that I want with regard to that. 

Now, Sir Tej Bahadur Sapru has referred to certification, and 
here I confess that I am not in accord with him, because it seems 
to me that the power of certification must be preserved, at any 
rate at present. I was struck, during the course of the argument, 
by his remarking, after having referred to the sections of the 
Statute, “‘ What more could be required? ’? What it seemed to 
me he was leaving out of calculation altogether was the possibility 
that the Legislature might, for some Teason, refuse to vote the 
taxes. Now, that is not an impossible state of things. To my 
great regret, it arose certainly on one occasion when I was Viceroy, 
an occasion when there was no real question of finance involved 
at all. There was no point of issue between us, no real dispute, 
but there was at that time some discontent with what was being 
done by Government, and, as a constitutional démarche. because 
really it was nothing else, the Finance Bill was rejected by the 
Assembly. Now, what is to happen if that takes place? T notice 
Sir Tej says things will go on as before; but they could not do so. 

Sir Tej Bahadur Sapru: I should like, if I may, to make one 
suggestion, because I want to have the benefit of your advice upon 
it. Let us suppose you have the provision in the constitution that 
if the Legislature turns down the whole of the Budget, or refuses 
to raise any taxes, last year’s Budget would come into force? 
There are precedents for that. 

Lord Reading: I agree, but that would not meet the point 
that I have in mind. There are two things which must he borne 
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in mind. One is the restoration of demands which are made, and 
there is certification. Let me point out why. Ii the Army and 
external relations—to refer to these two—are reserved to 
the Viceroy, he must—to use a shee which I think was employed 
by Sir Tej Bahadur Sapru earlier in the discussion—have the 
power to implement the obligations that are placed on him. It 
is necessary to provide the money. If you have entered into a 
contract for the year, it is no use saying that, unless equally you 
give him the power to raise the money. He must have that. Of 
course if the Tegulatavs is working in ment with him, which 
we hope will be the case, the fay? will be that no difficulty will 
arise. But suppose this, for example, and you cannot leave it 
out of account, especially as I say it has happened once. During 
my time there were two occasions on which I had to certify. The 
one was a much more controversial point, and I am not referring 
to that, but the other that I have in mind so definitely is when it 
was simply rejected as a constitutional point, just to take up that 
constitutional position. The consequence was that, very much to 
my regret, I had to introduce the Bill as a recommended Bill for 
the purpose of certification if then rejected. It happened as those 
of you will remember who were there taking part in the Assembly. 
It happened and the Bill went through in the ordinary way; no 
difficulty ever arose about it at all and no question was ever rai 
that the taxes were not payable or ought not to be paid because 
they had not been voted by the Assembly but were certified merely 
by the Governor-General. 


Now if there were not powers of this kind, which are very 
necessary as it seems to me, it would be impossible for the Governor- 
General to implement the obligations that are imposed upon him. 
It is not much good referring to other cases for this purpose, 
hecause, as I ventured to observe to you before, the situation is 
quite unprecedented. You will not find in any constitutions 
provisions of this character, it may be because the conditions do 
not exist. But here if you have the obligation to do a thing, there 
must be the power of being able to implement it either by asking 
for the further demands, or, if it becomes necessary, by certifica- 
tion. That it should never be resorted to would obviously be the 
best state of things that can happen; but the mere fact that there 
is the power inherent in the Governor-General by the constitution, 
if the condition should ever arise, at any rate will enable him to 

forward and do what is necessary in order to carry on the duties 
imposed upon him. 

Of course, it may be said, and I think it was certainly implied 
by the references that were made during the discussion to-day, that 
the power is already there if you have sections of the Statute, such 
as are now in the Government of India Act, because that is 
analogous to putting the expenditure on the Consolidated Fund. 
But then, of course, as all constitutional lawyers and those who 
have studied the financial conditions of Government know perfectly 
well, that is rather a figure of speech than anything else, the 
Consolidated Fund. It really means that the Governor-General 
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in the case of India, has the power of raising the money; that is 
of using the money from the funds that have come in from the 
Tevenues without having to go to the Legislative Assembly to have 
them voted. In other words, if he was responsible, let us say, 
for 47 crores expenditure, taking the figure as it now is for the 
Army, he must be able to find somehow 47 crores out of the 
revenue. He has not to have them voted on the assumption which 
Wwe are at present discussing and on the system which has hitherto 
prevailed, but he draw them from the Treasury as the money 
comes in. That is to say, in other words, to put it quite simply, 
he has to dip into the all to take that money, but has not got to 
get the previous consent of the Legislature; but that is all that is 
meant by saying that a charge is on the Consolidated Fund. It 
means no more than that, and it gives no more security than that. 
If the revenues are not there, then of course he has not the money 
and his Consolidated Fund is of no use. I think you must not 
lose sight of all these considerations if you are putting upon him 
by these means certain obligations to defray the expenditure on 
Army and External Relations and so forth. 


There is very little else, I think, that I want to refer to to-day, 
as [ certainly am not anxious to take up much time in discussion. 
I took up a considerable amount of time when we last had this 
before us; but what I am most anxious about is that we should 

i d I would press it upon you very seriously—the situation 
as it is at the moment, and the undesirability of trying to be too 
precise at this present period during transition and during the 
present conditions of finance, not only of India, but of this country 
and of the world generally. I think, of course, that we should 
do everything we can to strive to arrive at agreement in respect 
of it, but I cannot help but make this observation, and I make it 
with a full sense of its responsibility—that if it were to be stated 
by Government at this present moment that the full responsibility 
for the finances of India are to be transferred from the present 
situation and the present control into that of India and a res- 
ponsible Government set up there, I would hestitate very much in 
prophesying what the effect. would be upon the financial position 
of Tndix, but I do not hestitate in saying that it would he 
disastrous. It is not because of the fear of anything in India: 
T would beg of you to get that out of your minds; it is because 
the situation is so bound up with our own here—that is, in relation 
to investments that are made and responsibilities here in regard 
to Government loans and so forth. Roughly, the amount of money 
invested is somewhere about 350 million pounds sterling. The 
figure may not be exactly accurate, but it is near enongh for the 
purpose, and in addition large sums have to he found annually in 
sterling. Those sums have got to be raised in sterling and if 
anything were done which frightened people here, made them lose 
confidence, the result would be’ really disastrous to the finances of 
India at the moment. I would press upon you not to get into 
vour minds that that is because there is no confidence in India. 
Tt is not that. It is because the investing public here certainly 
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places its money, it is true, in Indian loans, relying upon the 
revenues of India to defray them, but also because it knows that 
the control, certainly hitherto, has been in the Secretary of State 
in Council, as is shown by the references that were made, and that 
+t is essential that you should not disturb that, certainly at this 
moment when conditions are so difficult with regard to finances 
all over the world. I wonld beg you to remember that. I am not 
speaking for a moment as a member of the Government—I have 
no Government responsibility—but I am speaking my own views, 
and my own views in these matters are based upon considerations 
which I would beg you to believe are, 1 am convinced myself, in 
the best interests of India, with the desire of trying to reach some 
conclusion which would be agreeable to India and to ourselves, but 
which would maintain the confidence of investors in Indian finances 
and would, above all, consequently retain unimpaired the financial 
credit and the stability of India. 


(The Committee adjourned at 4-10 p.m.) 


(The discussion on Financial Safequards is continued on page 1197.) 





PRockEDINGS oF THE Firry-rinst MEErtnG or THE FEDERAL StTrvc- 
pb CosmgTTrEE HELD on WEDNESDAY, 25TH NovEMBER, 1931, 
aT 11-0 a.m. 


Discussion on Order of Constitutional Development. 


Mr. Wedgwood Benn: Lord Chancellor, some of us would like 
to discuss such questions as the future of this Committee itself 
and the actual time table to be adopted by the Government in 
carrying out the proposals of the Committee. If you would allow 
some time for that before the Reports are made I think it would 
be a good thing, because naturally we should desire that any 
opinions 7 See in this Committee should be embodied in the 
Report, so that they may be reported to the Plenary Session. 

Chairman: Then will you go ahead now, please? 

Mr. Wedqwood Benn: T will ask Mr. Lees-Smith to do so, 
although I think this would come better when we have finished the 
Gnancial discussion, but before we make our final Report to the 
Plenary Session. 

Chairman: We had better get it through now. 

Mr. Lees-Smith: I am ready to start the discussion on this 
subject now, but I should like an opportunity for other members 
who may have something to say to contribute at any rate a few 
words on it, and I think that would come better, probably, after 
the discussion on finance. However, if you would not mind break- 
ing into the discussion on finance now, I should like to say what 
T have to say. 
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Chairman: I think you had better say it now, Mr. Lees-Smith, 
I am in great ie es with you, and I am quite sure that what 
you have to say will be very helpful. 

Mr. Lees-Smith: I should like the Committee to realise, that 
although this has come rather quickly, I think that we are now 
on the most vital subject that this Conference has left to discuss, 
and therefore I should not like the fact that it is suddenly 
interjected into the other discussion to make the Committee think 
that this is by any means a secondary issue which is being decided. 

I do not think it will take long but T think what will be said 
is exceedingly important, 

Chairman: Yes, I am sure anything you say, Mr. Lees-Smith, 
is. The only thing is, if it is so important, as I am sure it is, 
do not you think we had better have the Prime Minister here? 

Mr, Lees-Smith - Certainly, Well, we might decide that later, 
but I should like the Committee to know what I have in mind 
before we discuss that. 

Chairman: Very well. Iam very much obliged to you. What 
I will do is this: it you will go on now, I will convey the remarks 
to the Prime Minister. He is a very busy man and perhaps it 
would not be fair to ask him to come. At the present moment he 
is engaged in the Cabinet. Will you go on now please? 

Mr. Lees-Smith: Lord Chancellor, the question that I want 
to raise is the question which was referred to in a number of the 
speeches yesterday but not fully developed. That is the question 
of “ When is this federal structure that we are now discussing 
going to be brought into being? ”’ I think, if you will permit me, 
a short discussion on that will in fact shorten the discussion on 
the Reports; because if that were clear in the minds of the Com- 
mittee I think the discussions on the Reports would go through a 
great deal more easily than they may under present circumstances. 


I would say this to the Committee: that at this present 
moment the prospect is that this Conference is going to end in 
failure, and I think that this short discussion that we shall now 
have is our last effort—the last effort any of you can make—to save 
it even at this moment. I would warn the members of this Com- 
mittee not to wait for the Plenary Session, but, if they have any 
remarks to make, make them now. The Plenary Session is not a 
discussion; the Plenary Session consists of a series of speeches in 
which each man stakes out his position and the Government replies 
at the end; but there is no discussion in the sense that we know 
it round this table in this Committee. 

I do not know. These are issues which lie on the knees of the 
Committee and on others, that we are in a very tragic position. 
There is in reality no unbridgeable difference on any of the issues 
that have been discussed on any Committee; and yet, owing te 
the fact that we do not get together sufficiently closely, this Con- 
ference is on the verge of disillusionment. If I may refer for a 
moment to another Committee—I cannot enter into it, but TI do 
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not think there is an unbridgeable difference, even on the com- 
munal questions; and I would say this, that it is generally 
understood ee Government ie sel Rae bars at an early 
stage—at as early a stage as e—Provincial autonomy. Now 
ihat cannot be Sone so fe chsatesnalit of the communal! question 
is first of all reached. If the settlement of the communal question 
is reached for that purpose, it can then present no difficulty, or 
no insuperable difficulty, for the purpose of establishing a Central 
(iovernment; and for our discussions here at this moment we need 
not I think deal with the communal question any further. 


May I then say what has been the impression made on my 
mind by the discussions into which we have entered in the last 
few days? There was a certain unwillingness to enter upon these 
discussions in the last few days on the Army, on finance, and so 
on. I think anybody who has heard them will say that it was 
most fortunate that, owing to the action of this Committee, those 
discussions have taken place. They have been most temperate; 
they have been most guarded; they have been most creditable to 
everybody; and they have shown that the differences between what 
I might call an official Government view and the Indian view are 
far less than they appeared before these discussions took place. 


That has been one of the results of this discussion, and I do 
say that on the discussion that we have had in the last two days— 
discussions on the question, so to speak, vis-d-ris the British 
Government and Delegates from India, certainly no unbridgeable 
differences have Sevental themselves. What then is the question 
above all others which is the difficulty and on which it may be 
that our efforts may break down? Tt is this question: When is 
this Federal Government to come into being, and is it to come 
into being simultaneously with the Provincial Governments or later 
¢han the Provincial Governments? ‘That is the question that has 
to be settled, and that is the question on which this Committee 
has the right to express itself. ‘ 


That is the question on which I think the Government ought 
+o hear the views of this Committee before a final statement is 
made, and I hope that the Committee will express itself now when 
it has got the opportunity, hecause I warn it that if it does not 
“do so now it will not have an opportunity at the Plenary Session 
to express itself. There are two alternatives presenting a genuine 
difficulty to everybody, What are the two alternatives? One of 
¢hem is this. The diffieulty as T understand it is that Provincial 
autonomy can be brought into existence in perhaps eighteen months 
or a couple of years—some such period as that—but the Federal 
Government for various reasons cannot he brought into effective 
existence, with every effort im the world, in less than ahout three 
ears or more. That isa genume difference. Tt is not a question 
between England and India. It is a genuine administrative 
difficulty and it ought not to separate us at all. There is therefore 

a gap, Now there are two alternatives. One of them is that 
“Provincial autonomy shall be «stablished as early as possible and 
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‘that then the Federal Government shall be created at a later date. 
‘The other alternative is that the two should be established as far 
-as possible simultaneously. It is between those two alternatives 
that a choice has to be made. Lord Reading sometimes speaks in 
his personal capacity and he tells us that he has no Government 
responsibility. May I therefore give my own views on that 
‘subject? I have discussed it with a great many members of this 
Committee and I am convinced myself that in spite of its difficul- 
‘ties the second alternative—the alternative of simultaneously 
bringing into being Provincial autonomy and Federal responsibi- 
lity—is the safer of the two, 

Now I am afraid that if the first alternative is carried out, if 
the Provincial Governments are established before the Federal 
4Government, that they will be established amidst suspicion, that 
‘there will be a belief that the Federal Government is postponed 
‘into the indefinite future, that they will not be established with 
goodwill, that they may be wrecked before they are begun, that 
they will never have a proper chance of success and cireumstances 
‘may ‘then arise as a result of that, as a result of the general 
suspicion and ill-will, which will postpone the Federal Government 
to some indefinite future. 


‘Now what are the disadvantages of the other alternative? The 
other alternative is that the two should be brought into bei 
amore or less simultaneously, The disadvantage is this. It will 
‘mean the establishment of Provincial autonomy at a later date 
‘than it could be brought into being taken by itself. It will mean 
that India will have to wait, and this is apprehension that India 
an waiting may grow restive, and that difficulties will occur on that 
account. With regard to that I would say this. I myself would 
hope and would believe that India would not be restive if it knew 
‘that the delay was due to the work that was being carried on all 
‘the time to bring Federal responsibility into being. And I would 
suggest this. I have a profound belief in the method of settling 
the problem of India by conference. I would suggest that the 
method of conference continue, that practically this Committee 
here should for this purpose be kept in being, that it should work 
in India with the Government of India, and that the Government 
of India should continuously work out the systém of Federal res- 

onsibility and use its efforts to expedite it so that India would 
rib that it was going to be brought into being at the earliest 
-possible moment,-and that its own trusted leaders were in continuous 
consultation. I cannot believe that in those circumstances India 
would be so disturbed that progress would be rendered impossible. 


That is what I think should be done. This is so important. 


As I say, I believe this is our last chance of saving this Conference 


from disillusionment. Tt is so important that mav T put almost 
dogmatically what is my opinion on.the subject. T should like this 
Committee to pronounce in favour of the simultaneous proposal— 
the two together. T should like it to indicate—those who can 
Sndicate—that if an effort were being made in co-operation with 
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Indian opinion to work out Federal responsibility that the delay 
which that would mean in Provincial self-government would not. 
lead to difficulty in India. I should like this Committee, or some- 
similar Committee—broadly, this Committee—with the necessary 
additions, to continue in being and consult with the Government 
of India, so that the Indian problem would finally be settled by 
conference. I believe if that 1s done—and I do warn the members- 
of the Committee they have to decide this now—if they do not 
speak now I doubt whether during our lifetime we shall speak. 
to each other face to face again; we have to do it now at this- 
moment. I think if this were done it is the last hope that we have- 
of settling this Indian problem on the lines which we intended 
when this Round Table Conference was first called over a year ago. 

Sir Tej Bahadur Sapru; I would like at the outset to express- 
our sense of obligation to Mr. Lees-Smith, who I take it has spoken 
not only on his behalf but on behalf of his section of the Delegation. 
Speaking for myself, and for this block on this side, I may say 
that we deeply appreciate the spirit which has prompted him to 
speak in the manner in which he has spoken this morning. Like 
Mr. Lees-Smith, I stand also irrevocably committed to the method 
of conference. Although I am aware that a certain section of 
politicians in this country have already passed sentence of death 
on this Conference and on this Committee, still I think 

Chairman; It takes a lot to kill me. 


Sir Tey Bahadur Sapru: Yet, I think, Lord Chancellor, you will 
agree that it is only due to a person on whom the sentence of death 
has been passed that he should be allowed the final chance of 
saying what he has got to say. 

Chairman: Tam bound to say it usually is done; Yes. 

Mr. Jinnah: But it does not change the sentence! 

Sir Tej Bahadur Sapru: I venture, therefore, to say a few words 
as one who knows that our days here are numbered and who feels, 
like Mr. Lees-Smith, that it would be a tragedy if we were to go 
away without having achieved anything substantial, more parti- 
eularly when, as Mr. Lees-Smith very rightly pointed out, the 
differences are not at all unbridgeable. Indeed, I would very 
strongly contest with anybody, high or low, who would maintain 
that the distance between one section and another is unbridgeable. 

The main points on which we assembled this time to come to 
some conclusion were first of all Federation with responsibility at 
the Centre, and, secondly, corresponding responsibility in the 
‘Provinces related to the Centre. Although no official announce- 
ment has been made yet as to what is going to be the future consti- 
tution for India, I shall proceed on a similar assumption to that 


made by Mr. Lees-Smith this morning, that the air is thick with 


the words Provincial autonomy. 


_ Now, let me make an absolutely clear and definite statement im 
regard to that matter. So far as Tam concerned, I am an irre- 
concilable opponent of Provincial autonomy divorced from res- 
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ponsibility at the Centre. I am not prepared to support it, nor 
am I prepared to advise my country to accept Provincial autonomy 
divorced from responsibility at the Centre. That is one of my 


‘deepest convictions, a conviction which I can trace back to my 
official days. 


I refuse to believe, in the first place, that it is possible for you 
to give us genuine Provincial autonomy, an autonomy which will 
make us independent in some vital matters of the control of the 
Central Government or of the Great Mogul, the Secretary of State 
for India. But, assuming that your ou advisers can devise 
‘some sort of formula which will give us not what I would call a 

ogus Provincial autonomy, but a genuine Provincial autonomy, 
I would ask you to approach the question from this point of view. 
You yourselves have said repeatedly on public platforms and in 
the Press that it is no use giving to a people a constitution which 
they are not prepared to work. Have you satisfied yourselves 
that there is any considerable body of men in India at the present 
moment who are honestly prepared to work Provincial autonomy 
‘or who feel sufficiently courageous to work Provincial autonomy 
in the midst of what I imagine to be a great opposition in my 
country to a system of Provincial autonomy in advance of res- 
ponsibility at the Centre? It is all very well for our friends to 
say that we must hold our souls in patience, that Provincial 
autonomy will inevitably lead to responsibility at the Centre. 
Frankly, I am in no mood, and I do say many of my countrymen 
are in no mood, to accept assurances of that kind. We are not 
going to allow our future to be prejudiced by accepting Provincial 
autonomy at this juncture, when we know that political opinion in 
England can change so rapidly as it has changed during the last 
few months; when we know that the number of our friends is very 
timited, that the number of our opponents is very large, that 
people still think of India as they used to think in the eighties 
‘or the nineties of the last century, or even ten years ago. ‘There- 
fore, let me give this warning in the friendliest but the firmest 
possible language: that those of us who have stood by the Govern- 
‘ment in critical times, who believe in ordered government, who 
‘are anxious that India should be saved from a period of strife 
‘and turmoil and that we should be allowed to settle down to 
constructive work, will feel, and legitimately feel according to 
‘my view, that they have been let down by this Government. T 
hope things will never be allowed to reach that pass. 

Well, Mr. Lees-Smith has raised the question of time. I 
entirely endorse his remarks; but if India can be genuinely con- 
vinced that the machinery has been set up, that the machinery will 
‘be constantly in working order, that something is being done to 
achieve the end which we all have in view, India will not be restive. 
‘On a point like that I believe I have got no right to speak with 
the authority with which Mr, Gandhi can speak. Once you 
convince the people that you mean business and that you are not 
‘going merely to feed us upon hopes which may be realised three 
“years hence or thirteen years hence or longer, I think there is 
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enough patience in the country to approach the future in a spiritt 
of condoned But let hag a uine co-operation, and do not. 
tell us that in your language 8 ge your dictionary co-operation: 
means only co-operation when we accept your views as the final 
views, when we accept that what you consider best for our interests- 
is really the best, but let a true conception of co-operation arise. 
iy aber means and ought to mean that we ought to be able 
to adjust our differences; that we ought to be able to find a 
common ground; that neither of us should feel that his views are 
being imposed upon the other. I am not a non-co-operator; I 
have never been a non-co-operator. Do not give me a chance of 
saying that it is the people of this country who have non-co-operated’ 
and taken a leaf out of the book of Mr. Gandhi, who has shown 
a spirit of co-operation on this occasion, be it said to his credit. 


I, therefore, speak as a friend, and if I have spoken with a» 
certain amount of focling, I will beg you to assume, I will beg 
you to rest assured, that I have a very vivid idea of the dangers 
that you may be cultivating by maneuvring us back into what I 
call the Simon recommendations. Let there be no such feeling 
in my country. Let us not go back with that impression; and’ 
remember it is up to you to realise your responsibility in the 
matter, to see that vour friends are not wiped off the picture. 
That is all, My Lord. 


I would say only one word more. It should not be understood 
that I accept that a three years period is necessary for working: 
out the details, 


I am open to conviction, 
Chairman: What do you think it should be? 


Sir Tej Bahadur Sapru: Let your experts satisfy me that a 
three years period is required, and I will accept it, but if it is a 
question of choice between accepting Provincial autonomy now 
and waiting for three years, at the end of which time we are to 
get the whole thing, IT would much rather wait for three years 
than accept Provincial autonomy now. We have been told that 
there is a very great anxiety that the Government here should 
give proof of their earnestness. I appreciate that nnxiety, I 
value that anxiety, but I would only give this warning, that in 
attempting to show vour enrnestness you may do something which 
will make your position and make our position worse. That is all. 


Chairman: T really cannot have a number of speeches on this 
for this reason. T have seen a letter* in the newspapers to-day 
signed by a number of Indies and gentlemen and T shall assume 
that they all agree with what Sir Tej Sapru has said. and J shall 
so report to the Prime Minister. It is no use everybody speaking. 


O"Thie following $6 the text of the letter :— 


“In view of the situation that has at the Round Table- 
erence and repeated attempts during the last few days by members 
of the dominant political party in Parliament either to bring the proceedines 
of the to an immediate énd or to bring pressure to bear pon - 
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am going to read out the names. Sir Tej Sapru has just 
his oe i Sir Chimanlal Setalvad is not on this Committee. 
ume that he agrees. Sir Cowasji Jehangir is not on this- 
ittee. I assume he agrees. Sir Phiroze Sethna is on the 
Committee. I assume that you agree? 

Sir Phiroze Sethna; Entirely. 

Chairman: Mrs. Subbarayan, I think you agree? 

Mrs. Subbarayan: Yes. 

Chairman: Mr. Sastri, I think you agree? 

Mr. Sastri: I agree, but there are one or two remarks I shoul& 
like to make. 

Chairman: What are they? 

Mr. Sastri: If there is a danger, My Lord Chancellor, of the- 
step that Mr. Lees-Smith has spoken of being taken by the Govern- 
ment, and Provincial autonomy being introduced in advance of 
responsiblility at the Centre, I should like to point out one grave 
— there is of the country being not at all willing to accept 
it. speak with a due sense of responsibility, and as I often do, 
I shall have the consolation of having spoken the blunt truth, 
even ici is it be unpleasant, to those whose habit it is only to 
listen to that which is pleasant. My Lord Chancellor, government 


EE EE TPS TOL LEAL ITS a eS EO PLE ETD | ORI VL 
the Government not to make any declaration at the Conference itself, but 
to declare their policy in Parliament, we desire to issue the following 


fit. 


(1) It is our considered opinion that no political party of any 
standing in India will in the slightest degree favour the introduction 
of provincial autonomy as the first instalment with a mere promise 
of establishing responsibility on « federal basis in the future. 

(2) The Conference was not in our opinion called for this purpose, 
and nore of us would have taken the trouble to come to England 
to achieve merely provincial autonomy, which was, indeed, recommended 
by the Simon Report. We think in the first place that no genuine 
provincial autonomy can be established without responsibility at the 
Centre. Even if it could be established, we are clearly of the opinion 
that no party in India will be prepared to take it. And if it is 
intended to rely upon the support of any particular class or an 
minority among the le of India for the working of ‘ provincial’ 
autonomy ’, then we think that the position instead of being improved 
will become one of great complexity and instability, and will give 
rise to a situation which in the best interests of both countries must 
be avoided. 

(3) If His Majesty's Government intend to take this step it must be 
understood that it will not be with our consent but wholly contrary 
to our advice, and the Government must be prepared to take full 
and sole responsibility for their action. 

(4) We claim the early fulfilment of the declaration of His Maijesty’s 
Government made on January 19 last, which was explicitly rea 
only a few days ago by the Prime Minister on behalf of the National 
Government. A mere reiteration of it in oa fresh declaration or in 
the preamble of a Bill for provincial autonomy, leaving the establish- 
ment of responsibility at be gprs to some aetnre Gate, will receive 
bo support from us an strongly in ia as a com- 
nlete breach of faith and as being jhally Thadaavets to the needs of 
the country. 
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‘in India is becoming more and more difficult. Strong measures 
may have to be taken in more Provinces than one, and if at this 
moment Provincial autonomy is granted in full to the people of 
India, there is no means of avoiding the suspicion that the present 
Rulers of India, having found their task in the Provinces exceed- 
ingly difficult, are anxious to shunt it off on to the shoulders of 
the chosen leaders of their own people. That would be an 
exaggerated charge, but we know that in times when political 
excitement runs high, charges are apt to be exaggerated, but if 
there is an element of truth in that, I should think that wise 
Nulers would shrink before they incur that charge. My Lord 
Chancellor, the danger further is this. If Provincial autonomy 
is granted in advance of responsibility at the Centre, there 1s 
every probability of these difficulties to which I allude being 
infinitely aggravated by the circumstance that the Centre is still 
unreformed and continues to irritate the politically-minded classes 
in India. 

I am afraid I cannot continue for a few moments. 

Chairman: I will come back to you in a minute, Mr, Sastri. 
I am going through the list. The next one is Mr. Ramachandra 
Rao. He is not a member of this Committee, I assume he agrees 
-with Mr. Sastri. The next one is Mr. Mudaliyar. 


Diwan Bahadur Mudaliyar: If you will permit me, I so rarely 
take part in the debates of this Conference, that I think I would 
not be trespassing on the indulgence of this Committee if I say 
a few See I want to say this. The representative character 
of many of the Delegates at this Conference has been questioned, 
‘but I stand in the fortunate position of being able to say that 
I do represent a political party in my own country, a party which 
has been constantly referred to in debates in both Houses of 
Parliament in this country, and a party which has consistently 
co-operated during the last eleven years in working such a political 
constitution as has been open for Indian politicians to work in my 
country. I speak now on behalf of the non-Brahmin Justice 
Party in Madras, and I want to make it perfectly clear what the 
views of that party are, both because T am in close association 
with the leaders and followers of that party in my own country, 
‘and because during my stay here I have kept myself equally in 
close contact in correspondence, both by letter and by cable, with 
the views of my colleagues at the other end. I want to state 
that I agree almost entirely with what Sir Te] Bahadur Sapru 
‘has stated, that we as a co-operating section will find it almost 
impossible to work the scheme of Provincial autonomy divorced 
from the element of responsibility at the Centre. 

If I might put it in perhaps a little different manner from 
‘that in which the Right Honourable Mr. Sastri has put it, it 
would be unfair to the Provincial administration to impose on it 
‘the sears rand i guerieg. any Rouen that is bound to arise 
-owing issatisfaction at responsibility not bei int 
-at the Centre. If I were to go back Gane age Big ea 
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and were to take up the responsibility of Provincial administration, 
it would be an intolerable burden on me or on my party to put 
down an agitation for which we are not responsible, an agitation 
which we are also bound to say is not illegitimate, an agitation 
for responsibility at the Centre. Therefore, I feel that a mere 
announcement of Provincial autonomy, or a Bill to promote 
Provincial autonomy without simultaneously providing for res- 
ponsibility at the Centre will fall flat in the country, will put 
men like myself who are anxious to co-operate, in an absolutely 
bewildering and hopeless position, and will in fact wipe us out 
of the political picture if we do not take care of ourselves, It is 
not fair to the co-operating section, to those friends of the 
Britishers, to those who have tried to work the institutions you 
have given to us in the face of odium and risk. It is not fair 
to us that you should put us in that position. What will they 
say 1f we go back? They will say that one result of the Round 
Table Conference has been, as in fact was hinted on the last 
occasion, the separation of Burma and the acceptance of the 
Simon Commission Report. 


I dread to think of the consequences of that attitude on the. 
part of my countrymen, which at the same time I am bound to. 
say I cannot reasonably criticise. I would, therefore, venture 
very earnestly, even at this eleventh hour when a feeling of 
despondency has been created even among optimists like myself, 
to urge that the acceptance of the alternative put forward by 
Mr. s-Smith and supported by Sir Tej Bahadur Sapru is the 
only course which can save my country from anarchy and chaos. 
I believe that as a co-operator it is my duty to place this view- 
quite frankly before the Government, on my own behalf and on. 
behalf of my party. I may add that the Delerates and certain- 
other gentlemen who belong to my party and who are in London 
have been consulted by me and we have had a discussion, and 
they entirely support me in the view I have just put forward, 


Chairman: Thank you very much, Mr. Mudaliyar: we are 
much obliged to you. The next gentleman is not a member of- 
the Committee; he is Mr. Jadhav, who, I believe is a Mahratta 
representative. Then we have Mr. Tambe, and then my old friend! 
Mr. Joshi. Do you want to say anything Mr. Joshi? 


Mr. Joshi: T shall say only a few words in support of what: 
Mr. Lees-Smith, Sir Tej Bahadur Sapru, Mr. Sastri, and 
Mr. Mudaliyar have said. 


Lord Chancellor, as a representative of Indian Labour, T may 
say that we ask for immediate self-government for India not 
merelv for sentimental or racial reasons. I have made it quite 
clear that we want self-government not because we want Rulers of- 
our own race and not because it is self-government: we want 
‘self-government as an instrument for promoting the welfare of 
the masses of our country, and I feel that object will not he 
achieved if we merely introduce Provincial autonomy now and’ 
leave aside the introduction of real self-government in India. 


—- 
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Lord Chancellor, I have some experience of working in the 
weformed Legislative Assembly for over eleven years, and I can 
tell you from my experience that since the new Legislative 
Assembly was brought into being it has been very difficult indeed 
to get the people of the country and the members of the Legislature 
+o devote their time to constructive work for the uplift of the 
‘masses, The attention of the Government, the attention of the 
Legislatures, and the attention of the people of the country is 
wholly devoted to the problem of winning self-government for the 
«country. 

The Government have to grapple with the question of keeping 
law and order in the country; they have no time. The perme 
have no time for constructive work for the uplift of the 
masses of the country. We are, therefore, unwilling to wait any 
longer in order to get an opportunity to promote measures for 
the uplift of the masses of India. We feel that if mere Provincial 
autonomy is introduced and real responsible government 18 
delayed, the country will again be plunged into agitation, and the 
attention of the people and the attention of the Government and 
of the Legislatures will be wholly engrossed in the work either 
of agitation or of keeping peace and order. 


We therefore feel, Lord Chancellor, that the proposal to intro- 
duce Provincial autonomy only and delaying the introduction of 
real responsible government in the country will not be of any use, 
and all of us BSS have so far worked for promoting constructive 
measures for the uplift of the masses and the workers will have 
either to join the agitation or to take a political holiday for a 
long time. Well, rd Chancellor, we are not willing to do 
either of these things. \ 


Chairman: Thank you very much, Mr. Joshi. The next 
speaker is Mr. Jayakar. 


Mr. Jayakar: Lord Chancellor, I strongly support Mr. Lees- 
ae Ie remarks and those of Sir Tej Bahadur Sapru and 
r. 


rhea ase 50 may newudersisone ane could urge with force 
‘against the proposals which seem to be gaining und eve 

ay but, havine regard to the short time at my acca I shall 
only address myself to one important consideration, in order that 
the Government may take note of it. When I received the invita- 
tion from the Viceroy of India that T should come and attend 
this Round Table Conference, I was assured that, for the first 
time in the history of India, the method of arriving at definite 
conclusions by the process of negotiation, agreement, and good 
will was going to be tried. Indian patriots had advorated this 
method of conference many, many years ago. Put unfortunately, 
‘as happens to 50 many political proposals in India, it was accepted 
very late. The Indian Legislative Assembly asked for this method 
an 1924-25, but it was not till 1990 that a Round Table Conference 
was pranted. ) 
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[ accepted the invitation, My Lord. I was warned by many 
of my political opponents and friends, ‘‘ Oh, this is only a dodge, 
a trap, and the Uonference is going to end in dismal failure. 
You gentlemen are being asked to go to England; but you will be 
fooled by British diplomacy. Be careful. You will be kept there 
from day to day, fed on promises, and in the end you will find 
that you will have to return to India with nothing in your hands 
but with your brow marked with the stain of, dismal failure.’’ 
Notwithstanding all such fearful prophecies, I and my friends 
arrived here. We wanted to give Britain a chance—possibly the 
last chance—of settling the constitutional question by the method 
of conference and uegotiation, There are other methods known 
to India of achieving its freedom, but I am one of those who 
thought that it was our duty to give to Britain this opportunity 
of settling this question, if poniitites by negotiation and good will. 


We came here, Sir. We gave our best, I am not here 
referring to the unpopularity which we faced in India; that is a 
personal matter, and perhaps a precious personal memory which 
will piways be recalled with great pleasure. We gave our best 
to your Government from day to day as you, Lord Chancellor, 
have witnessed. We gave it last year; we gave it this year. Now 
we want to know what this method is leading to—is it failure or 
success ? 

Speaking frankly, anything shoit of Central responsibility 
coupled with federation, any proposal of a mere Provincial 
character, even though it may amount to Provincial autonomy, 
will mean a complete failure of the Round Table Conference. 
‘There are no other words with which I can characterise such a 
consummation of the Round Table Conference. As to Provincial 
autonomy, we could have had it, speaking of my Province only, 
in or abont 1920. Speakine of Bombay from which I come, it is 
no seeret that a popular Governor of that Presidency recommended 
in the year 1920 that Bombay should have Provincial autonomy 
‘as it was then understood. j 

Eleven years have passed since. We have met here for two 
years successively. e have given the best of our time and 
energy and now if we are offered mere Provincial autonomy, all 
T can say is that T regard such a consummation as a dismal failure 
-of the Round Table Conference. 

What will he the result, Sir? The result will be that the few 
people who believed in the efficacy of this method, who believe in 
the promises of England, who believe in the rectitude of 
the ideals of British rule, who believe that Britain means 
in the long run to do justice to India—this small group 
of people will disappear from the country; and, without seeming 
to use threatening laneuage, I may say that you will have deli- 
herately handed over the country to the forces of disorder, chaos, 
and it may be revolution. God’s ways are very inscrutable, 
Sir. Perhaps it is His will that the way to India’s freedom should 
lie throngh revolution. | 
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I feel Lord Chancellor, having heard the discussion on this 
gods, as you say im your language. All that I cam say now from 
my seat in this Committee is; “ Be careful what you do. The 
issues are clear before you. My country has made up its mind 
to be free. The question is whether you will give it freedom by 

d will so that your connection with India is kept intact, so 
that commercial relations are maintained between the two countries, 
whether you will give India freedom by this method of good will, 
or by the other alternative of bitterness. It is for England to 
decide. I can only say that the country has made up its mind 
to be free and when three hundred and fifty million people seven 
thousand miles away have made up their minds to be free it is 
difficult for you to govern them at such a distance. You could 
not-do it just across your own border three hundred miles 
away with people of your own race and culture and much less is 
it possible for you to succeed in the case of people seven thousand 
miles away, entirely different from you in religions, culture, and 
in everything that constitutes life. The choice lies before you. 
I do hope that you will decide rightly. All I can say is that we 
shall regard it aa a dismal failure, and the fault will not be ours, 
if on our return India is handed over to chaos, disorder and 
revolution. 


Chairman: Thank you, Mr. Jayakar. Mrs. Subbarayan, you 
did not understand, I think that I was calling on you for your 
opinion. I am going to ask you all in turn. 


Mrs. Subbarayan: I feel I must say a few words as this is @ 
very important subject. I know that when I express my views 
on this subject I voice the feelings entertained by a large section 
of women in India. I was very much perturbed by the rumour 
that the plan of the British Government was to include Provincial 
government in the new constitution, with a vague promise 
some measure of responsibility at the Centre at some indefinite 
and uncertain date in the future. Such an offer I would regard as 
entirely insufficient in itself, apart from the practical difficulties 
of its application, into which I will not go now, but which have 
already been briefly dealt with by Mr. Lees-Smith and Sir Tej 
Sapru with whose remarks I fully agree. I would like to point out 
that at this moment the eyes of all India are not fixed on the 
Provinces, but are fixed on the Centre. It is the emblem of our 
nationhood. The reforms to be secured are going to be valued 
in India entirely by the degree of responsibility given at the 
Centre. A denial of this or an indefinite postponement of it will 
cause the bitterest disappointment throughout the Jength and 
breadth of India, through all sections and classes of the people. 
T know I am not speaking for myself alone—Mr. Jayakar has 
already referred to it—when I say that we dread to contemplate 
what form that disappointment will take. 


But it is not only a disappointment. In my opinion, such an 
offer would not implement the undertaking given by His Majesty's 
Government at the last Conference through the lips of the Prime 


1177 


Minister. Then, apparently, reforms at the Centre and in the 
Provinces were ed as of equal importance and imminence. I 
will go further and say that the offer which it is now rumoured 
will Es made to us will be considered not only different from the 
undertakings given last year, but also that it is not made in the 
spirit of a real desire to settle the Indian problem on the principles 
of goodwill and constructive co-operation. It is not in the wordin 
of any formula, I would like to point out, that our nation wi 
find agreement, but in the spirit which underlies their under- 
takings. Mistrust of the spirit in which we, the people of India, 
were treated by Britain has long been the key-note of our attitude 
to Britain, and it was only last year that this mistrust was to some 
extent dispelled by the spirit of good will apparent im the Round 
Table Conference negotiations, and in the British Government’s 
pronouncement. 

If the spirit of that pronouncement is contravened— and this 
rumoured deviation of policy would indeed be a contravention 
of it—then the mistrust increases a hundredfold. We shall have 
to return to India bearing with us a message of despair and dis- 
illusionment to a future which none can bring themselves to 
contemplate without the gravest alarm and anxiety. I do there- 
fore earnestly ask the Government seriously to consider all the 
Syueurapes of this policy which I earnestly hope they will not 
adopt. 

Mr. Sastri: I believe with Mr. Lees-Smith, that the wiser and 
the safer plan is to wait for Provincial autonomy until the second 
step sana als6 be made ready to start with it. For I am sure 
that if any interval is allowed to come between the two steps, 
not only will there be an atmosphere of suspicion and mistrust, 
but the interval would be occupied by acute political trouble, and 
here I wish to be followed with attention by all the members who 
sit round the table—it will not be only trouble caused by the 
malcontents in India that you all know about, but’ there are 
others from a different quarter and with different motives no less 
active in creating trouble. If trouble is not forthcoming, there 
are those who will create it for those who wish it. We have known 
it every time. You good unsuspecting people in this country who 

vern us from seven thousand miles away do not know them, 
but we live night and day amongst them and with them, and we 
know that where the politicians wish for trouble, without their 
asking for it or bidding others do it trouble will be made ready 
to hand for them. It is that which we wish to avoid. Do not 
let there be an interval between these two steps, for there is no 
doubt that that interval will be taken advantage of by mischief 
makers of every kind, and the interval will be indefinitely prolonged, 
and your best intentions will be frustrated. 

I have only one more word to say. I remember once sitting 
in No. 10 Downing Street round a smaller table where those who 
are accustomed to bear the heavy responsibilities of government 
sat together. One who is no longer in the land of the living but 
who held great power spoke as Foreign Minister. 
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I well remember his words. Speaking of a certain part of the 
Empire from which trouble had come, he said, ‘‘ I wish we had 
known the full extent of the danger; our local agents failed to 
apprise us of its reality and its magnitude.” Well, perhaps often 
people here err or take insufficient care because they are not 
warned in time. Let nothing of the kind be said upon this occa- 


sion, for we have warned you again and again, solemnly and in 
every tone of earnestness. 


I have been a friend of this Empire. I have admired the 
paeenre and the admirable qualities that have built it up. I 
ave never hestitated to pay my homage to the greatness, to the 
glory. and, all things being considered, I should like to say, as a 
student of history, to the beneficence of this Empire. But I cannot 
shut my eyes to the fact that often when those who run this Empire 
have come to the cruss-roads of events they have failed to listen 
to the voice of caution and to the voice of justice, and have taken 


a wrong step and lauded themselves and the great Commonwealth in 
confusion. : 


I do hope that upon this occasion the way of generosity, the 
wy of peace, the way of human good will and human welfare 
ill be chosen, and not that which is often pointed to by those 
who believe in the lower ideals of Imperialism, the way of 
harshness and the way of pride, for that no longer is the spirit 
of the world. It is in conflict with the spirit of humanity. 
Being adverse to the hopes of the race, it is bound to lead to 
failure and to disgrace. I am one of those who believe that some- 
how or other in the ears of those who have authority will be 
sounded the note of caution, and that we shall be found going 
the right way at this time, and we shall be found steering the 
ship of India and of Great Britain alike to the haven of mutual 
good will and safety. 


My Lord Chancellor, I do hope and pray that justice and 
mercy, and wisdom will attend the few more sittings that we 
shall have of this Committee and of the Conference which is its 
parent. 

Chairman: Thank you, Mr. Sastri. In one moment I shall 
call on Sir Samuel Hoare, but I should like first of all to sav that 
the other two signatures to this appeal are Mr. Giri and Mr. 
Shiva Rao. They are not members of this Committee. The 
signatures were :— 


Sir Tej Bahadur Saprv. Mr. Mudaliyar. 
Sir Chimanlal Setalvad. Mr. Jayakar. 
Sir Cowasji Jehangir. Mr. Tambe. 

Sir Phiroze Sethna. Mr. Toshi. 

Mrs. Subbarayan. Mr. Jadhav. 
Mr. Sastri. Mr. Giri. 
Mr. Ramachandra Rao. Mr. Shiva Rao:. 


I think it was also signed by Mr. Lees-Smith. 
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Str Purshotamdas Thakurdas: I have special reason to be 
grateful to Mr. Wedgwood Benn and Mr. Lees-Smith for having 
-Taised this question, use, for some reason or other which I 
have not been able to ascertain, I did not know of this letter which 
has been sent io the Press over the signatures of so many of my 
‘friends. I like to believe that it was owing to my not being 
present at the time when the letter was sent that the letter was 
not shown to me. But I wish to say on behalf of Mr. Jamal 
Muhammad, who is the President of the Indian Federation which 
I have the honour of representing here and of Mr. G. D. Birla, 
who is my other colleague, that we all three are unanimously and 
emphatically of the opinion which has been expressed here on this 
side of the table; and [ regret very much that it was not possible 
for my friends to show us the letter and let us have the honour 
~of signing that letter. 

My Lord, I will not say anything at great length. I will 
remind you that yesterday, when I was speaking on the finance 
safeguards, I said I was oppressed by some of the rumours that 
were floating about, and I am very glad that through the efforts of 
-our friends on the other side of the table we have got this oppor- 
tunity of ex ne our views. On behalf of the commercial 
community, 1 say that this offer of Provincial autonomy will be 
eeerted as something which leads nowhere. If there are reserved 
still under control, the main arteries of the machine of Indian 
administration, what is there centred in the various Provinces 
and the Provincial administrations which will allow India to 
advance economically, and advance in the various fields, fiscal, 
financial, ete., which really matter to any Government which wants 
to do good and to develop its country? 


I feel, Sir, that if trade and commerce are to be safeguarded 

in India, the best thing that the British Government can do is 
to see that the little good will which is still left—and there is a 
lot of it left to develop if you will only take the right step—is now 
‘watered with real substantial good will from this end and not 
by any such measure, which, 1 may concede is being offered to 
us, perhaps owing to the political circumstances and pressure which 
appears so much on the surface to us who are not in the know of 
the inner secrets of the Cabinet. I am very apprehensive, Sir, 
“that if this step which is being threatened is taken, Bolshevism 
and Communism in India will not have to be imported from across 
the borders, but I feel, and I say it with all the responsibility of 
my position here, that many in India will feel that the Government 
of India and His Majesty’s Government are, perhaps unwittingly, 
lanting that very dangerous plant in India by this action of theirs. 
The economic conditions are all such as will help any such effort, 
and that effort may be made in a manner which would require 
and baulk your most important and active Criminal Investigation 
‘Department in India. Tet the Government not take a step which 
strikes us as being absolutely suicidal to the interests both of 
‘Great Britain and of India. We in India are completely fed up 
with any more experiments of a half-way house in this matter, 
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What we feel is that no reform will commend itself to India 
unless it is a substantial and whole-hearted reform at the Centre. 
Mere Provincial autonomy of the nature of which we have 
heard will lead us nowhere and in many cases would o y make 


the remedy worse than the disease we are suffering from at the 
moment. 


I have only one more word to say. The extremist press here 
which has been running down the Conference and the efforts of 
the Government in regard to this Conference have all warned the 
British public that if the Round Table Conference is to progress 
on the lines we want England may be bankrupt. I refuse to be- 
lieve it. I think the people who write that do not know Britain’s 
song and vitality. The step that Government threaten to take 
will the last straw which will break the camel’s back. The 
eamel’s back is India’s patience. I appeal to the British Cabinet 
not to miss this opportunity when we have here Mahatma Gandhi 
ready to look at facts and to go as far as he possibly can for the 
evolution of a system of government which will allow us to deve- 
lop, to guide and to maintain the relations between India and 
England in a manner which may be to the lasting glory 
of England. 


Mr. Gandhi: My Lord Chancellor, I tender my congratula- 
tions to Mr. Lees-Smith for being responsible for this debate, and 
I tender my congratulations to you, My Lord Chancellor, for 
having allowed this debate. I think that Mr. Lees-Smith has 
shown amazing optimism in initiating this debate. He has come 
as a physician with an oxygen pump and he is trying to pump 
oxygen into a dying body. I do not say that we are a dying body 
because of this rumour or threat of Provincial autonomy divorced 
from Central responsibility. In my own humble manner, almost 
from the commencement of these proceedings, I have been i 
words of warning and I was oppressed, and I said so in so many 
words, with a sense of unreality which dawned upon Sir Tey 
Sapru only yesterday, or as I happen to know, has been dawning 
upon him for the last few days, because he has given me the 

rivilege of taking me into his confidence in common with his other 
friends and comrades, if I can also bracket myself as one 
of his comrades. Out of his ripe experience of administra- 
tive affairs, having held high offices in the Government, he has 
warned us of the danger of Provincial autonomy so-called. I am 
very often an unrepentant sinner. He had reasons for issuing this 
warning, especially in connection with me, because I had dared to 
discuss the question of Provincial autonomy with so many English 
friends who are responsible public men in this country, and he had 
heard of it, and so he gave me ample warning. It was for that 
reason that you find me as one of the co-signatories not to the 
document that has been placed before you, My Lord Chancellor. 
but to another similar document that was issned to the press about 
ten days ago and was addressed to the Prime Minister. T told him, 
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as I say here, that both he and the others who have spoken after 
him, and I, reached the same goal through different routes. Fools 
walk in where angels fear to tread. Not having had any experi- 
ence of administration actually I felt that if Provincial autonomy 
was the Provincial autonomy of my conception I, for one, would 
not mind handling the fruit, Saas the thing and seeing whether 
it really answered my purpose. I love to meet friends, who may 
be opponents in policy, on their own platform and find out their 
difficulties, and find out also whether what they are offering is 
likely to lead one to the same place, and in that spirit and in that 
sense I ventured to discuss Provincial autonomy, but I found at 
once on discussion that what they meant was certainly not the 
Provincial autonomy that I meant, and so I told my friends also 
that I would be quite safe if they left me alone, that I was not 
going to sell the interests of the country out of a foolish concep- 
tion of Provincial autonomy, or out of impatience to get somethi 
for the country. What I am anxious to do is, having come a 
these miles with the greatest diffidence, having come here to ten- 
der my whole-hearted co-operation to the Government and to this 
Conference, without the slightest mental reservation, and having 
applied that spirit of co-operation in thought, word and deed, to 
leave nothing undone, I have not hesitated even to go into the 
danger zone, and hence I have dared to talk about and discuss 
Provincial autonomy. But I have come to the conclusion that 
you, or the British Ministers, do not contemplate giving India that 
measure of Provincial autonomy which would satisfy a man of my 
mentality, which would satisfy the Congress, and which would re- 
concile the Congress to taking up Provincial autonomy although 
there may be delay in getting responsibility at the Centre. 


At the risk of taking up a little of the time of this meeting, let 
me make my meaning clear, because here too I am adop cy 
somewhat different line of argument, and I am most asxious not 
to be misunderstood. et me take, therefore, one illustration. T 
want to take for my illustration Bengal, because it is one of the 
Provinces to-day in India which is deeply affected. I know that 
there is a terrorist school active in Bengal. Everybody ought to 
realise by this time that I can have no manner of sympathy with 
that terrorist school in any shape or form. T am as convinced as 
I have ever been that terrorism is the worst kind of action that any 
reformer can take up. Terrorism is the very worst thing for India 
in a special manner, because India is a foreign soil for terrorism 
to flourish in. I am convinced that those young Indians who are 
giving their lives for what they consider to be a good cause are 
simply throwing away their lives, and that they are not bringing 
the country by one inch nearer to the foal, which is common, T 
hope, to us all. 


T am convinced of all these things, but, having been convinced 
of them, supposing that Bengal had Provincial autonomy to-day, 
what would Bengal do? Bengal would set free every one of the 
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détenus. Bengal would not hunt down the terrorists—an autono- 
mous Bengal, I mean—but Bengal would try to reach these terror- 
ists and convert these terrorists, and I should approach them with 
every confidence and wipe out terrorism from Bengal. 


But let me go a little step further, in order to drive home the 
truth that is in me. If Bengal was autonomous, that autonomy 
itself would really remove terrorism from Bengal, because these 
terrorists foolishly consider that their action is the shortest cut 
to freedom: but, having attained that freedom, the terrorism would 
cease, 

To-day there are a thousand young men, some of whom, I would 
dare swear, have absolutely nothing in common with the school of 
terrorism, a thousand young men who have not been tried and 
who have not been convicted; they have all, every one of them, 
been arrested on suspicion. So far as Chittagong is concerned, 
Mr. Sen Gupta, who was Lord Mayor of Caleutta, who was a 
member of the Bengal Legislative Council, and who was also 
President of the Provincial Congress Committee in Bengal, is here - 
to-day. He has brought to me a report signed by members of all | 
the parties in Bengal in connection with Chittagong, and it is 
sad reading. It is painful to read this report, but the substance 
of this report is that there has been an inferior edition of the Black 
and Tans in Chittagong—and Chittagong is not a place of no im- 
portance on the map of India. 

We now see there has been a flag-showing ceremony, and in- 
making this demonstration all the military forces have been con- 
centrated together in Calcutta, and these demonstrations have gone - 
through ten streets of Caleutia, At whose expense, and what will 
it do? Will it frighten the terrorists? I promise you it will not 
frighten the terrorists. Will it then wean the Congressmen from 
Civil Disobedience? It will not do so. The Congress are pledged. . 
to this thing. Suffering is the badge of their tribe. They have 
determined to go through every form of suffering. It cannot, 
therefore, frighten them. Our children would laugh at this show, 
and it is our purpose to show the children that they must not be 
terrified, they must not be frightened by this display of artillery, 
guns, air force, and so on. c : 


So that you see what is my conception of Provincial autonomy. 
All these things would be impossible; I would not allow a single. 
soldier to enter the Province of Bengal; IT would not pay a single 
farthing for the upkeep of an Army which I may not command. 
In such Provincial autonomy you do not contemplate a state in 
Bengal whereby I can set free all these détenus and T can remove 
from the Statute book the Bengal Regulation TIT. If it is Provin- 
cial autonomy, then it is independence for Bengal precisely in the 
same manner as that responsible Government T have seen growing 
up in Natal, That is a little colony, but it had its own indepen- 
dent existence; it had its own volunteer force and so on. You da- 
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not contemplate that thing for Bengal or any of these Provinces. 
Tt will be the Centre still dictating, still ruling, still doing all 
these things. That is not the Provincial autonomy of my concep- 
tion. ‘That was why I said if you present me with that live Pro- 
vincial autonomy, I shall be prepared to consider that proposition; 
but I am also convinced that that autonomy is not coming. If 
that autonomy was coming we would not see all these protracted 
proceedings that have taken place here; then we would have 
managed our own affairs in an entirely different manner, 

But what really grieves me still more is this: We have all been 


brought here with one single purpose. I have been brought here 
specially through that very pact in which it is written that I was 


coming here to discuss and to receive really responsibility at the - 


Centre: Federation with all its responsibility—saferuards un- 
doubtedly—safeguards in the interests of India. I have said in: 
season and out of season that I would consider every safeguard that 
is necessary. I personally do not really consider, with Mr. Lees- 
Smith or anybody, that all this constitution building should take 
all these long years—three years. He thinks of Provincial auto- 
nomy in eighteen months. My folly tells me that all this time is 


not necessary. Where the people have made up their minds, the- 


Parliament has made up its mind, the Ministers have made up: 


their minds and the public opinion here is ready, then these things: 
do not take time. I have seen them not taking time where there- 


has been one mind applied; but I do know that there is not one 
mind applied, but there are many minds, all following their own- 


course and all perhaps with a disruptive tendency. That being” 


so, I feel convinced that, in spite of this debate, not only is there: 
going to be no responsibility at the Centre, but no tangible result 
coming out of this Conference. It hurts me, it pains me, that all 
this precious time of British Ministers, of the nation and of all 
these Indians who have come here, all of us, should have heer 
wasted; but I am very much afraid that, in spite of this oxygen 
pump, the result will be nil. 


I do not say that the result is, therefore, hound to be that 
Provincial autonomy will be thrust down our throats. I do not 
really fear that result. What I fear is something still more dread- 
ful—that nothing at all is going to come out of this thing but 
terrible repression in India. I do not mind that repression; re- 
pression will only do us good. Tf we have repression in the right 
time, I will consider that also as a very fine owtcome from this 
Conference. Repression has never done harm to a single nation 
which is sailing for her destined coal with a fixed determination, 
for that repression is really an oxveen draucht, though not the 
draught that Mr. Lees-Smith has administered. 


But what T fear is that the slender thread which T had arrain 
built up of co-operation with the British nation and with Britich 


Ministers is about to snap and that I should again declare myself 
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convinced non-co-operator and civil resister—that I should re- 
deliver this message of non-co-operation and civil resistance to the 
millions of India, no matter how many air balloons will float over 
India or how many tanks will be brought to India. They will 
have no result. You do not know to-day that they produce no 
results even upon the tender young children. We teach them to 
dance with joy when bullets are flying about them—they are like 
so many crackers. We teach them to suffer for the freedom of their 
country. I do not despair. I do not think that because nothing 
happens here there will be chaos in the land. I do not think so. 
Not so long as Congress remains untarnished and non-violence goes 
forward throughout the length and breadth of India undiminished. 


I have been told so often that it is the Congress that is responsi- 
ble for this terrorism. I take this opportunity of denying that 
with all the strength at my command. On the contrary, I have 
evidence to show that it is the Congress creed of non-violence which 
up to now has kept the forces of terrorism in check. We have not 
succeeded to the fullest extent—I am sorry—but as time goes on 
we hope to succeed. It is not as if this terrorism can bring free- 
dom to India, I want freedom precisely of the same type, onl 
fuller, as Mr. Jayakar. I want full freedom for the masses, and T 
know that terrorism can do no good to the masses. The masses are 
silent and disarmed. They do not know how to kill. I do not talk 
of individual instances, but the masses of India have never moved 
in that direction. 


Wanting that freedom for the masses, I know that this terror- 
ism can do no good whatsoever. Whilst on the one hand Con- 
gress will fight British authority and its terrorism, legalised, so 
also will Congress fight terrorism, illegal, on the part of youth. 
Between these two what I feel is that there was this course of co- 
operation opened up for the British nation and for me by Lord 
Trwin. He had built this bridge, and I thought I was going to 
have a safe passage. I had a safe passage, I have come here, and 
T have come here to tender my co-operation. But I must confess 
to you that, apart even from what Mr. Lees-Smith has said, and 
from what has been said on this side by Sir Tej Sapru and by 
Mr. Sastri and the other speakers, the limited responsibility at the 
Centre which they have in view would not satisfy me. 


I want that responsibility at the Centre that will give me, as 
you all know, control of the Army and Finance. I know Kiar 
not going to get that here now, and I know there is not a British 
man ready for that, and, therefore, I know I must go back and 
yet invite the nation to a course of suffering. I have taken part 
in this debate because I wanted to make my position absolutely 
clear. What I have been saying to friends in private sittin 
rooms with reference to Provincial autonomy T have now said 
openly at this table, and I have told you what I mean by Provin- 
cial autonomy and what would really satisfy me. T close 
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by saying that I sail in the same boat as Sir Te] Bahadur Sapru: 
and others, and I feel convinced that real Provincial autonomy is- 
an impossibility unless there is responsibility at the Centre, or 
unless you are prepared to so weaken the Centre that the Provinces. 
will be able to dictate to the Centre. I know that you are not 
prepared to-day to do this. I know that this Conference does not 
conceive a weak Centre when this Federal Government is brought 
into being, but that it conceives a strong Centre. 

A strong Centre governed and administered by an alien autho- 
rity, and a strong autonomy, are a contradiction in terms. Hence 
I feel that Provincial autonomy and Central responsibility have 
really speaking to go together. But I say again that I have an 
open mind. If somebody will convince me that there is Provin- 
cial autonomy, such as I have conceived for instance for Bengal, 
available, I would grasp it. 

Chairman: Thank you, Mr. Gandhi. Do you wish to associate 
yourself, Pandit Malaviya, with what Mr. Gandhi has said? 

Pandit M. M. Malaviya: Yes, but I should like to add a few 
remarks. 

Chairman: Yes, certainly. 

Pandit M. M. Malaviya: My Lord Chancellor, I feel that the 
very grave situation which has arisen demands that we should 

eak out our minds and leave no occasion for any friends in Eng- 
land to be in a state of doubt as to what is likely to happen. The 
question of self-governing India is an ancient question, Vor five 
years and more the Indian National Congress has been asking for 
the establishment of full self-government in India. In recent years 
when steps were taken to introduce reforms at the instance of the 
Congress, when the Montagu-Chelmsford Report was published 
and it was found that Mr. Minas and Lord Chelmsford reported 
that there should be no responsibility introduced at the Centre, 
but that Provincial autonomy should be worked for ten years, 
and after that the Statute should be revised, and the question of 
introducing responsibility at the Centre should be considered, [ 
published a criticism of the proposals, and I beg to quote from 
what I said in that criticism in order to show that the views I am 
now expressing are not views formed only on this occasion, but 
that it has been the feeling of educated Indians for several decades 
now. I said, with reference to the proposal that there should be 
no responsibility introduced at the Centre :— 


“Tt oppresses my soul to think that during this period— 
the next ten vears—the Government of India, which, as I 
have shown above, has failed to build up the strength and 
prosperity of the people to the extent it should have done, 
should continue practically unchanged, and that the 
representatives of the people anxious to promote the good of 
their fellow men should still have to bear the pain and the 
humiliation of having no determining voice in the govern- 
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‘ment of their country. In the highest interests of humanity, 
as represented by the three hundred and twenty millions 
cof this land, and for the good name of England, I earnestly 
hope that this will not be so, and that the statesmen of 
England will see that the Government of India is brought 
to a reasonable extent under the control of the people whose 
affairs it administers. Mr. Montagu and Lord Chelmsford 
have well described the effects of the war on the Indian 
mind. Jet the statesmen of England ponder whether it 
will be reasonable to expect the people of India to be satis- 
fied with any scheme of reform which will still keep them 
out of all power in the Central Government of their 
eountry.’’ 

Now, My Lord, that was an opinion which was held by all 
educated men throughout India. At the Congress which met at 
Amritsar the matter was strongly debated, and my friend, Mahatma 
Gandhi, and I stood for co-operating with the Government in the 
matter of the Reforms and we were happy that we were able to 
persuade Mr. C. R. Das, and other leaders of the National Party, 
to agree to work the Reforms for what they were worth, and to 
continue our efforts to obtain responsibility at the Centre. 


We did continue our efforts, but the ten years which have 
passed have confirmed and deepened our conviction that it 1s not 
possible to produce any effect on the administration of the country 
unless responsibility is given to the representatives of the people 
in the Central Government, 

Tt was for this reason that for three years, under Mahatma 
Gandhi's advice, many members did not take part in the Assem- 
bly and in the Councils. After three years, when the party decided 
to go into the Councils, one of the first resolutions which the 
Swaraj Party brought before the Government of India was, to 
ask for the establishment of responsible government at the Centre. 
Tt was known as the National Demana and I am glad to think— 

(Pandit Malaviya’s speech was continued on 26th November, 
1931.—See page 1219.) 


Sir Samuel Hoare: I wish to intervene in the debate—I would 
gladly have intervened earlier, but out of courtesy to the mem- 
hers of the Committee I did not do so—hbecause I think I should | 
have said something which would have avoided a good many of the 
alarmist statements which have been made during the morning. 
Tt seems to me that we run 4 great risk of drifting into an atmos- 
‘phere of melo-dramatie tragedy. A number of most alarmist 
statements have been made this morning. Tt has been assumed T 
suppose from headlines in the press. Those of us who live in 
England and who know the English press pretty well do not attach 
ton much importance to headlines in the press, to whatever party 
the particular newspaper may owe its allegiance. It seems to have 
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been hastily assumed, first of all, that the Government have irre- 
vocably made up their minds upon a course of policy; secondly, 
that the Government have also decided to break pledges that they 
have given over and over again; and thirdly, that the Government 
have decided to bring to an end the policy that they have consist- 
ently adopted in spirit and in principle of trying to obtain a 
settlement of Indian constitutional questions by the method of 
conference and agreement. Let me, Lord Chancellor, say quite 
definitely that there is no ground for any of those suspicions at all, 
I take them in order, 


First of all, that we are embarking upon a period in which we 
are going to abandon the attempt to find a solution of these very 
difficult constitutional problems by agreement. That is not so, 
and it will be made quite clear before the end of the Conference 
that we intend, so far as you allow us, to continue this definitely 
considered policy of attempting to advance by agreement and by 
conference. Secondly, it has heen assumed this morning that the 
Government have irrevocably made up their minds upon a certain 
course of policy and upon a certain course of policy that is assumed 
to involve breaches of pledges given by us in the past. Lord 
Chancellor, that is not so. The Government are doing what I 
should have thought any sensible Government would do—they have 
been engaged almost incessantly during the last few days and weeks 
in attempting to gather representative Indian opinion and, parti- 
cularly, representative Indian opinion from the members of this 
Committee. It is common knowledge—indeed, it has already been 
stated in the press—that a number of these interviews have bean 
taking place in the course of the last two or three days between the 
Prime Minister and the leading representatives of Indian opinion 
in the Conference, These discussions are still going on, and it 
would seem to me to be the height of folly—apart from the height 
of discourtesy—that we should go through the farce of discussion 
of this kind when we have already irrevocably made up our minds 
upon any policy. That is certainly not the course that the Prime 
Minister and the Government have pursued. Quite honestly, and 
with an open mind, we have been istantil with representatives 
of Indian opinion in the Conference these very difficult questions, 
and let us not disguise from ourselves the fact that these questions 

gare very difficult questions. 

They are very difficult. questions for this reason: that we have 
found in the course of these discussions that a number of problems 
that we had hoped would have been solved this year are not solved, 
What we had hoped might have proceeded more quickly twelve 
months ago will now take a longer period of time. In view ot 
that fact—and it is a fact that I think has been admitted by every 
member of this Committee—we have been considering what is the 
best course, first of all, to carry out our pledges; secondly, for 
carrying out our pledges at the earliest possible date; and 
thirdly, for making quite clear both to the world of Great Britain 
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and the world of India that it is still our intention to try and 
find a solution of these questions at as early a date as we can with 
mutual good. will 


That, Lord Chancellor, is the exact position of to-day. We are 
to-day having more of these discussions. We are consi very 
carefully the grave issues to which allusion has been made this 
morning, and when we ask you to come and consult us, we ask 


you because we wish to hear your views, and not because we have 
already made up our own. 


That, Lord Chancellor, is in a sentence or two the exact posi- 
tion as it is to-day. After this discussion I shall, of course, and 
so will you, convey to the Prime Minister the views that have been 
expressed by several influential members of the Committee. Those 
views have all expressed one view, and no doubt a very weighty 
view: but it is obvious to everyone that even upon the kind of 
questions that we have been discussing this morning, there is no 
unanimity, even though there may have been unanimity in the 
speeches this morning. What I will undertake to do is, to see 
that the views which have been expressed by several important 
members of the Committee this morning will at once recetve the 
very careful attention of the Prime Minister. 


Now, Lord Chancellor, I do not think there is anything else I 
need add to what I have said. I must not be drawn, in a discussion 
‘of this kind, into a debate with Mr. Gandhi on administrative 
questions, but I should like, in fairness to the administration of 
the Government of India, to say that I do not agree with the 
picture that he has this morning painted of what is going on in 
Bengal. TI have this morning written a letter to Mr. Gandhi, which 
T think is on its way, asking him to come to the Tndia Office, when 
= would explain to him what we believe to be the real state of 
affairs. 

I have now told the Committee le frankly and unreservedly 
what the position of affairs is, and I hope, having said what I 
have, we can dissipate this Benen rs of tragedy and panic into 
which so many members of the ittee have drifted. 

Mr. Wolgened Benn: There is one thing I should like to ask, 
Lord Chancellor. The Secretary of State has told us that what has 
heen said will be conveyed to the right quarters. I presume it, 
will go into a Report by this Committee to the Plenary Session, so 
that it may be pst in proper order. That would be the normal 
course. 1 should like to ask, however, whether he will tell us at 
any time what the decision of the Government is and what is their 
considered view after hearing the opinions expressed, 

Str Samuel Hoare: Obviously, the Government will have to 
announce their decision, but when and how I cannot say this 
morning. 


Mr. Wedgicood Benn: But will it be at a time when it will 
he subject to review by this Committee? 
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Sir Samuel Hoare: I cannot say that without consulting the 
Prime Minister; you could not expect me to do so. 


Mr. Wedgwood Benn: If the Prime Minister were willing that 
the Degen trend of the Government’s mind should be made known 
to the Committee, would the Secretary of State find some means 
of conveying it to the Committee before the Committee dissolves? 


_. Sir Samuel Hoare: Obviously, I cannot give a pledge as to 
that without consulting the Prime Minister, [ will convey to the 
Prime Minister vour view on the point, 


Mr. Wedgwood Benn: The view of the Committee; my personal 
view is nothing, 


ee Committee adjourned at 1-10 p.m. and resumed at 2-30 
p.m, 


Chairman: Your Highnesses and Gentlemen, the discussion this 
morning has been extremely interesting, although I am bound to 
say it has taken me a little by surprise. Mr. Lees-Smith was good 
enough to tell me as we came in that he was going to raise that 
sort of question, and I am very grateful to him for not telling me 
till this morning, because if he had told me last night I should 
have had a sleepless night. I should like to think a little bit 
about that, to think a little more carefully what should be done. 
Therefore subject to your approval, [ would rather take the re- 
mainder of that discussion to-morrow. We shall then all have 
‘time to consider it. 


Mr. Jinnah: My Lord Chancellor, I do not intend to say any- 
thing about the course you have proposed, but I would beg of you 
to-morrow—I hope you will not have a sleepless night—but 
to-morrow, when you have had a sound sleep and when you come 
here, please give us your definite ruling. I want your definite 
tuling on the points that have been raised by Mr. Lees-Smith. TI 
understand his points to be that this Committee has got to consi- 
der these questions: —First, Provincial autonomy to be established 
as soon as possible, and the question of responsibility to be explored 
and considered. It might come into being later on, though I 
would not mention the period. Secondly, this Committee must 
express its opinion on the question that the Provincial autonomy 
and the responsibility at the Centre must come into being simul- 

taneously. Question No, 3: This Committee also must express 
its opinion as to the procedure and the methods which should be 
adopted by the Government if the second alternative is recom. 
mended by this Committee. Now I want your ruling definitely 
that those are the questions which will be discussed by this Com- 
mittee, and that you will incorporate the opinion or the conclusions 
of this Committee in your Report. When you give your rulings 
on these points, then we shall have to consider our position and 
@Xpress our views if we are advised to do so. A 
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Chairman: Might I ask only one question: Are you for or 
against a Report? 
Mr. Jinnah: That is for you to decide. 


Chairman: No, 1 cannot decide what you are for. How can 
I decide what you think? 


Mr, Jinnah: I say that if that is the desire, that it should be 
in the Report, we are not going to stop it- 


Chairman: Just one moment, It is not my personal desires at 
all. The only point is, I understand—I do not know whether it 
is correct—that some people would rather like this to be icor- 
porated in the Report. Is that your wish or not? 


Mr. Jinnah: I say if that is the desire and the general wish 
of this Committee, whatever views we will express on this question, 
our views will also be incorporated in the Report. 


Chairman: Certainly, yes; that is right enough no doubt. As 
far as I can see at present there are a good number of people with 
one view. I shall not put in the Report everybody who says that; 
a large number of people say that. I will record your view, cer- 
tainly. . 


Mr. Jinnah: And if we decide to express our views, then no 
doubt they will be incorporated in the Report. 

Chairman: Most certainly, if there is a Report. 

Mr. Jinnah: Tf there is a Report. Lord Chancellor I will 
tell you why I am anxious about this. Please do not misunder- 
stand me. 

Chairman: No, no. 

Mr. Jinnah; Tam anxious about this in this way. Let us know 
definitely where we stand and what we are doing. T mean I think 
it is fair we should at least know what we are doing and not go 
on in a haphazard way and discuss this for half an hour or two 
hours, and then leave it on one side. Then again we do not know 
what we have done or where we are. 

Chairman: No, no. 


Mr. Jinnah: Therefore I want you to give us a definite ruling 
as to what you propose to do so far as this Committee is concerned. 
Then we shall have to consider whether to express our views or 
whether we shall reserve our opinions, or whether we want our 
views to be incorporated in the Report. It is for us to consider 
that. : 

Chairman: Yes, that sounds very logical. 


Mr. Jinnah: It is perfectly logical, and T want to be logical 
and practical also. ; 


(The discussion on Order of Constitutional Development is conti~ 
nued on page 1210.) 
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Consideration of the Draft Fourth Report on Defence and Externat 
ftelations, 


Chairman: If you will kindly take the Report in your hands 
on Defence and External Relations, I propose to do what we have 
always done before, to read it straight through without comment ; 
then, after having read it straight through, I will take it para- 
graph by paragraph. At the end of that T will ask Mr. Gandhi 
to continue the debate upon Finance, 


Mere is the Report. 


(The Chairman here read the paragraphs of the Draft Fourth 
Heport dealing with Defence and External Relationa,.)* 


1. The Committee when discussing the subjects covered 
by this Report, viz., Defenec, External Relations, Finan- 
clal Saferuards, and Commercial Discrimination, did not 
have the advantage of hearing the views of the Muslim 
members of the British Indian Delegation who reserved 
their opinion on such questions until such time as a satis- 
factory solution had been found of the problems which 
confronted the Minorities Committee. Some other re- 
presentatives of minorities similarly reserved their 
opinion, 

=. Our consideration of the question of Defence in its 
constitutional aspect is based on the principle enunciated 
in the Defence sub-Committee at the last Session that “ The 
defence of India must to an Increasing extent be the con- 
cern of the Indian people, and not of the British 
(Fovernment alone.” 

3. The view was strongly put forward by some members 
that no true responsibility for its own government will be 
conferred on India unless the subject of Defence (involving, 
of course, the control of the Army in India, Including that 
of the British troops) is immediately placed in the hands 
of an Indian Ministry responsible to an Indian Legislature, 
with any safeguards that can be shown to be necessary. 


4. The majority of the Committee are unable to share this 
view. They consider that it is impossible to vest in an 
Indian Legislature during the period of transition the 
constitutional responsibility for controlling Defence, so long 
as the burden of actual responsibility cannot be simultane- 
ously transferred. 

5, The majority of the Committee, therefore, reaffirm the 
conclusion reached in the sub-Committee at the last Session 
that “‘ the assumption hy India of all the powers and 
responsibility which have hitherto rested on Parliament 


~* The ra hs, as amended in consequence of the ensuing discussion, 
are Seite “ae itera I—12 of the Fourth Report of the Federal 
Structure Committee. (See pages 1265 to 1267.) 
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cannot ba made at one step, and that, during a period of 
transition, the Governor General shall be responsible for 
Defence,”* being assisted by a ‘‘ Minister’ of his own 
choice responsible to him and not to the Legislature. 


6. At the same time there is no disagreement with the 
view that the Indian Legislature must be deeply concerned 
with many aspects of Defence. It is undeniable that there 
ean be no diminution of such opportunities as the present 
Legislature possesses of discussing and through discussion 
of influencing Defence administration. While the size, 
composition and cost of the Army are matters essentially for 
those on whom the responsibility rests and their expert ad- 
visers, yet they are not questions on which there can be no 
voicing of public opinion through constitutional channels. 
The Legislature would thus continue to be brought into the 
counsels of the Administration in the discussion of such 
outstanding problems as the carrying out of the policy of 
Indianisation. Further, there must be correlation of mili- 
tary and civil administration where the two spheres, as 
must sometimes inevitably be the case, are found to over- 
lap. In the latter connection the suggestion was made that 
a body should be set up in India analogous to the Com- 
mittee of Imperial Defence in Great Britain. 


7. To secure this measure of participation, various sug- 
gestions were made, the cardinal feature of which, in almost 
all instances, was the precise position to be assigned to the 
** Minister *’ appoin by the Governor General to take 
charge of the Defence portfolio. It was assumed that his 
functions would roughly correspond to those of the Secre- 
tary of State for War in the United Kingdom. Among the 
more important proposals made were the following :— 


(i) The “‘ Minister’, while primarily responsible to 
the Governor General, should as regards certain aspects 
only of Defence, be responsible to the Legislature. 


(ii) The ‘* Minister ’’, though responsible to the Gover- 
nor General, should be an Indian; and he might be chosen 
from among the Members of the Legislature. 


(iii) The “* Minister ’’, of the character contemplated in 
(ii), should be considered to be a Member of the 
“© responsible ** Ministry, participating in all their dis- 
eussions, enjoying joint responsibility with them and in 
the event of a defeat in Legislature over a question not 
relating to the Army should resign with them, though, of 
course, remaining eligible for immediate re-appointment 
by the Governor General. 


EE — a — ————_— 
* See paragraph 11 of the second Report of the Federal Structure sub- 
Committec. 
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8. While some of these suggestions contain the germs of 
possible lines of development it is impossible to escape from 
the conclusions (a) that, so long as the Governor General is 
Tesponsible for Defence the constitution must provide that 
the Defence ‘ Minister” should be appointed at the un- 
fettered discretion of the Governor General and should be 
responsible to him alone, and (6) that this “ Minister’s ”’ 
relations with the rest of the Ministry and with the a 
lature, must be left to the evolution of political usage withi 
the framework of the constitution. 

9. The view was put forward that, while supply for the 
* defence services should not be subject to the annual vote of 

the Legislature, agreement should be sought at the outset 
on a basic figure for such expenditure for a period of, say, 
five years, subject to joint review by the Legislature and 
representatives of the Crown at the end of such period, with 
Special powers in the Governor General to incur expenditure 
in cases of emergencies, The details of any such plan should 
receive further careful examination. 

10. Very similar considerations to those governing the 
constitutional treatment of Defence apply in the case of the 
subject of External Relations, and in general the views 
expressed by members of the Committee on this subject 
followed closely their opinions regarding the constitutional 
provisions in relation to Defence. In particular the majo- 
rity of the Committee reaffirm the view taken in the Second 
Report of the sub-Committee (paragraph 11) that the Gov- 
ernor General should be responsible for External Relations. 

11. There is, however, a difficulty in connection with 
External Relations which hardly arises in the case of 
Defence, viz., that of defining the content of the subject. 
The reserved subject of External Relations would be con- 
fined primarily to the subject of political relations with 
countries external to India and relations with the frontier 
tracts. Commercial, economic and other relations would 
fall primarily within the purview of the Legislature and 
of Ministers responsible thereto, in so far, however, as ques- 
tions of the latter character might react on political 
questions, a special responsibility will devolve upon the 
Governor General to secure that they are so handled as not 
to conflict with his responsibility for the control of External 
Relations. There will accordingly be need for close co- 
operation, by whatever means may prove through experi- 
ence most suitable for securing it, hetween the ‘ Minister a 
holding the portfolio of ‘ External Relations” and his 
colleagues the ‘ responsible Ministers. 

12. Some misunderstanding may have heen caused by the 


a. 


description, in paragraph 11 (ii) of the sub-Committee’s 
second Report, of External Relations as including “* Rela- 
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tions with the Indian States outside the Federal sphere ”’. 
As set out in the Prime Minister’s declaration at the close 
of the last Session, ‘“‘ The connection of the States with the 
Federation will remain subject to the basie principle that 
in regard to all matters not ceded by them to the Federation 
their relations will be with the Crown acting through the 
agency of the Viceroy ”’. 


Chairman: Now will you be good enough to go back to the first 
paragraph? Are there any comments on paragraph 1, paragraph 
2, paragraph 3, paragraph 4, paragraph 5? 

Pandit M. M. Malaviya: In the last line but two of paragraph 
5, it says, “‘The Governor General shall be responsible for 
Defence, being assisted by a ‘ Minister’ of his own choice”. I 
s t that we should say, as we discussed it, “‘ by an Indian 
Minister of his own choice ’’. 

Chairman: That comes in later. I put it in later. You are 
quite right to draw attention to it. We are coming to that. 

Pandit M. M. Malaviya: With regard to paragraph 6. In that 
paragraph you say :— 

** While the size, composition and cost of the Army are 
matters essentially for those on whom the responsibility 
rests and their expert advisers.”’ 


Does that mean that the responsibility rests upon the Legislature, 
or is: it on the Governor General? 

Chairman: What I am saying there is this: ‘‘ On whom the 
responsibility rests ’’ for Defence. He must be the man to decide 
how it is to be carried on, but I know your views, which I have set 
out, but we rather thought that during the period of transition— 
you disagree with us—that must be upon the Governor General. 
I have recorded your views. You will see that at the very begin- 
ning. 

‘Pandit M. M. Malaviya: But you say “‘ the size, composition 
and cost’. Is not. that a matter to be settled by the Legislature 
after taking expert opinion? , 
Chairman: I think if you read on you will see that it answers 
your point. The Report says:— 


‘* While the size, composition, and cost of the Army are 
matters essentially for those on whom responsibility rests 
and their expert advisers, yet they are not questions on 
which there can be no voicing of a public opinion through 
constitutional channels.” 


I have got a note of your speech. When you were making your 
speech, I made a note of all your points and it was on your points 
that I drafted this paragraph. I put this in to satisfy you. Per- 
haps you would not mind just reading on. The sentence begins: 
‘* While the size, composition, and cost of the Army are matters 
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essentially for those on whom the responsibility rests and their ex- 
pert advisers’. Now, at the moment, we rather think that the 
responsibility rests upon the Governor (reneral, but if you will 
read on you will see the sentence continues yet they are not ques- 
tions on which there can be no voicing of public opinion through 
constitutional channels ’’. The Legislature would then be brought 
into the counsels of the administration. You will see the para- 
graph continues :— 

“The Legislature would thus continue to he brought 
into the counsels of the administration in the discussion of 
stch outstanding problems as the carrying out of the policy 
of Indianisation,” 


and so forth. What we are there saying is that during the period 
of transition the Governor General is the responsible man, and he 
therefore must, with regard to the size, composition, and cost of 
the Army, have the ultimate voice, aided by his expert advisers, 
Of course, I know that Your view is that at the very beginning that 
should all pass to the Legislature, 


Pandit M. M. Malaviya: What 1 submit is this. The Gover. 
nor General has the control of the Army under this proposal. I 


see that that is so. I do not quarrel with that—I know that is a: 


view of a number of persons—but the size, composition, and cost 
of the Army are essentially matters for the Legislature to decide 
upon after taking such expert advice as it may think At. Tf that ts 
left to the Governor General, it would make the position even 
worse than it is to-day. To-day, it is not in the power of the Gover- 
nor General to say what the size, composition, and cost of the 
Army should be. He has to decide that on the advice of His 
Majesty's Ministers here, the War Office, the Imperial Defence 
Committee, and so on. As the Report stands he would he able in 
the future to decide, say, that ten thousand more troops should 
he added. 


Chairman: Ta that quite right? The paragraph says, that 
these matters are essentially for those on whom responsibility rests, 


Pandit M. M. Malaviya: That is exactly what I want to hava 
made clear. Does such responsibility rest on the Governor Geno- 
tal? 


Chairman: T was using the title Governor General in contra- 
distinction to the Legislature. Twas simply saying that at present, 
whatever may happen in future, I am using Governor General as 
a phrase to distinguish from control hy the Indian Legislature, 


Pandit M. M, Malaviya: But would it not be better to make 
clear what is meant: whether the Governor General in future will 
decide these questions or whether they will he decided by any other 
agency? T submit that the question of the size and composition 
and cost of the Army are essentially matters for the Legislature. 
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Chairman: I am afraid we do not quite agree with that. I 
dnow you have said so. If you will look back to the third para- 
graph again, that is where I have recorded your view :— 


“The view was strongly put forward by some members 
that no true responsibility for its own Government will be 
conferred on India unless the subject of Defence (involving, 
of course, the control of the Army in India, including that 
of the British troops) is immediately placed in the hands of 
an Indian Ministry responsible to an Indian Legislature.” 


Pandit M. M. Malaviya: That is true; I quite see that. My 
point with regard to the paragraph now under consideration is that 
the question of the size and the composition and the cost of the 
Army should be within the competence of the Legislature actin 
upon expert advice; and then, once the troops have been formed, 
the control of the troops remains with the Governor General under 
your scheme. 


Chairman: That is not our view. IT know it is your view. I 
thought I had recorded that by giving you that very large para- 
graph. But what I will do, Pandit, is this. I want to see that 
everybody's views are properly expressed. I will add a note to 
this and say that the views of some people are that these should be 
matters for the Legislature. Will that satisfy vou? 


Pandit M. M. Malaviya: That is part of it, but what I want 
to make clear is whether the Governor General is to decide and who 
is meant by ‘‘ those on whom the responsibility rests”. Wh 
should not we say whether it is His Majesty’s Government, the 
War Office or the Committee of Defence. or what it is? This is 
left very vague, My Lord. 


Chairman: I purposely left it very vague in your interests. 
I think I will record at the end of this, and I will ask Mr. Carter 
to see that it is recorded, that some people think that the size, 
composition, and cost of the Army ought to be within the purview 
of the Indian Legislature. I thought it did come later, but it does 
not matter. That will cover your point. Then No. 7. I should 
just like to say this: I had such a little time to draw up this 
Report, that I asked Sir Te} Sapru, who, if he will forgive me 
saying so in public, made one of his very brilliant speeches on 
this matter, to send me a few notes, so that I could incorporate them 
in this Report These are really derived from your notes, Sir Tej 
—T and 8. 


Sir Tej Bahadur Sapru: So far as I am concerned, I have no 
grievance; it presents my views perfectly correctly. 


ROR oa ae Now 8 and 9. 
over to page 0, 1 No. 11 I put in. My friend M : 
has gone. I have put that in in order to save iis frat sat 
it does so. We have considered it very carefully. ‘And 12 Pan- 


Now will you turn 
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dit, I will put that in at the end so as to save your point. Subject 
to that I sign it on your behalf. Pandit, I will, submit the sentence 
to you so that you can get it quite right. 


. * . ° ° ° 
(Lord Sankey here vacated the Chair, which was taken by Lord 
Reading.) 


Financial Safeguards (continued from page 1164.) 


Mr. Gandhi: My Lord, I followed your speech yesterday on 
this very important subject with the greatest attention and with all 
the respect that is undoubtedly your due, and in connection with 
that speech I read the paragraphs on Finance in the Federal 
Structure sub-Committee’s Report of last year. I think they are 
paragraphs 18, 19, and 20, and I Tegret to have to record my 
ioe es T cannot ocante Va restrictions — have been s 
gested in these paragraphs. ¥ position, and, I think, the posi- 
tion of all of us, ut be ve difficult when we do not know aeneaky 
what are the financial burdens. 


Let me explain. I would naturally have to consider the thi 
from one point of view if “ Army ’’ was a reserved subject, an 
ee point of ides “* Army ”’ was a gryecr aca taeret bees - 

ave t difficult in expressing my view by reason 
the fact {heh ths. Ooherses is ceaieteatte of épinion that the obli- 
gations to be taken over by the incoming Government should be 
subject to audit and impartial examination. 


I have in my hands a Report repared by four impartial men, 
two of them ex-Advocates-General of Bombay; I mean Mr. Baha- 
durji and Mr. Bhulabhai Desai. The third examiner or member 
of the Committee is Professor Shah, for a long time professor in 
the University of Bombay, a man having an all-India reputation 
and author of valuable works on Indian economics. The fourth 
member of the Committee is Mr. Kumarappa, who holds Euro- 
pean degrees and whose opinions on finance command considerable 
acceptance and influence. These four gentlemen have submitted 
an elaborate Report in which they, as I hold, make out a conelu- 
sive case for an impartial enquiry, and they show that many of 


> 


the obligations do not really belong to India, 


In this connection I want very respectfully to say that the 
Congress has never suggested, as it has been viciously 
against it, that one single farthing of national obligations should 
ever be repudiated by the Congress. What the Congress has, 
however, suggested is that some of the obligations which are 
supposed to belong to India ought not to be saddled upon India 
and should be taken over by Great Britain. You will find in 
these volumes a critical examination of all these obligations. I 
do not propose to weary this Committee with a recital of these 
things. Those who would care to study these two volumes may, 
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and I have no doubt will, study them with considerable profit, 
and they will perhaps discover that some of these obligations 
should never have been saddled upon India. That ay diem case, 
I feel that if one knew exactly where one was it would be possible 
to give a decisive opinion, but subject to that I venture to suggest 
that the restrictions, or the so-called safeguards, that have been 
suggested in paragraphs 18, 19 and 20 of this Report of the Fede- 
ral Structure sub-Committee will, instead of helping India on her 
course, hinder her progress at every step. 


You, My Lord, were pleased yesterday to say that the question 
before you was not one of want of confidence in Indian Ministers. 
On the contrary, you had every hope that the Indian Ministers 
would do as well as any other “Ministers, but you were concerned 
with the credit of India outside the borders of India, that the 
investors who supplied capital to India and who brought their 
money to India at reasonable rates of interest, would not be satis- 
fied if there were not safeguards of the type suggested here; and 
‘you went on further, if I remember rightly, to say that when there 
were any investments in India from here, or when there were any 
monies lent to India, it was not to be supposed that they were 
not also for the interest of India. If I remember rightly, Your 
Lordship used the words, ‘‘ obviously it was in the interests of 
India ’’. I was really waiting to find some illustrations, but no 
doubt you took it for granted that we would know those matters or 
those illustrations which you had in mind. I had really converse 
illustrations in mind while you were speaking, and I said to my- 
self, I have withiy my own experience several illustrations where 
T could show that the interests of India were not in those parti- 
cular illustrations identical with the interests of Great Britain, 
that the two were in conflict, and that therefore we could not 
possibly say that every time there were loans from Great Britain 
they were in the interests of India. 


Take, for instance, so many wars. Take the wars of Afghanis- 
tan. As a young man T read with great avidity the history of 
wars in Afghanistan, written by the late Sir John Kay, and I have 
a vivid recollection left on my mind that most of these wars were 
certainly not in the interests of India; and not only that, but that 
the Governor General had bungled over these wars. The late 
Dadabhoi Naoroji taught us young men that the history of British 
finance in India was « history of muddle and bungling, where it 
was not also one of exploitation of India. 


The Lord Chancellor uttered the warning, and you were pleased 
to enforce his warning, that finance at the present moment was a 
very delicate matter and that therefore those of us who took part 
in the discussions should be cautious and careful so as not to mis- 
handle the subject and create difficulties or add to the difficulties 
that already face the Finance Minister in India. | therefore do 
not propose to go into any details: but T cannot help saying one 
thing in connection with this increase in the ratio. T mean, when 
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the rupee was appreciated to ls, 6d. from ls. 4d. Now, there the 
measure was adopted in the face of almost unanimous opposition 
from Indians—Indians who were not in any way connected with 
the Congress. They were all independent, some of them great 
experts in finance, who knew exactly what they were saying. 
Now, there again one finds that the Indian interest was really 
subordinated to foreign interests. It does not require an expert 
to know that a depreciated rupee is always, or as a rule would be, 
in the interest of the cultivators. I was very much struck by an 
admission made by two financiers here, that if the rupee, instead 
of being linked to sterling, had been left to itself at least for the 
time being, it would have been of great advantage to the culti- 
vators. ey were going to the last extreme and thinking of 
some catastrophe that might befall India if the rupee left to itself 
went down to its intrinsic value, namely, 6d. or 7d. Personally, 
I have not even then been able to see that really the Indian culti- 
vator would be in any shape or form damaged. 


Now that being the case, I cannot possibly endorse safeguards 
that would interfere with the full discharge of his responsibility 
by the Indian Finance Minister, and that responsibility conceived 
predominently in the interests of the ryots. 


But I want to draw the attention of this Committee to one ae 
more, In spite of the caution uttered by the Lord Chancellor an 

you, My Lord, I feel somehow or other that if Indian finance was 
properly managed and managed entirely in the interests of India 
we should not be subject to fluctuations as seriously as we are to- 
day in the foreign market, the fluctuations in London. I want 
to give you my reason for it. When I first became acquainted 
with the writings of Sir Daniel Hamilton I approached him with 
considerable diffidence and hesitation. I knew nothing practically 
of Indian finance, I was absolutely new to the subject, but he with 
his zeal insisted upon my studying the papers that he continued 
to send me, As we all know, he has large interests in India, 
he has himself held offices of importance and is himself an able 
financier. He is to-day making experiments himself along the 
lines he has suggested, but this is the one striking thought that 
he has placed before all who would care to understand his mode 
of looking at Indian finance, and he says that India does not need 
ta look to the gold standard or to the silver standard or to any 
metallic standard; India has metal all its own, and he says that 
that consists in her countless millions of labourers. It is true 
that the British Government has not declared itself insolvent in 
connection with Indian finance, that it has been up to now able to 
pay its way; but at what cost? It has been, in my humble opi- 
nion, at the cost of the cultivator, the money has been squeezed 
from the cultivator. Instead of thinking in terms of rupees, if 
the authorities had consulted and thought of finance in terms of 
these masses, they could have managed the affairs of India, in my 
humble opinion, infinitely better than they have hitherto done: 
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they would not then have been obliged to fall back upon the 
foreign market. Everybody recognises, British financiers have told 
us, that for nine years out of ten India has always a favourable 
balance. That is to say, whenever India has what may be called 
an eight anna or ten anna year—eight anna: is really enough to 
give her a favourable balance—then India produces through 
bountiful nature, from Mother Earth, more than enough to pay 
all her obligations, and more than, pay for all the imports that she 
may ever require. If it is true, and I hold that it is true, a coun 

like India does not really need to fall back upon the foreign capital- 
ist. She has been made to fall back upon the foreign capitalist 
because of the enormous drain that has taken place from India in 
order to pay what are called the home charges, in order to pay the 
terrific charges for India’s defence. She is utterly unable to dis- 
charge these obligations, and yet they have been met by a reve- 
nue policy which has been condemned in no unmeasured terms by 
one of the officiating Commissioners, the late Romesh Chandra 
Dutt. I know he engaged in a controversy with the late Lord 
Curzon on this very topic, and we Indians came to the conclusion 
that the right was on the side of the late Romesh Chandra Dutt. 


But IT want to go a step further. It is known that these milli- 
ons of cultivators remain idle for six months in the year. If the 
British Government saw to it that these men would not remain 
idle fur six months in the year, imagine the wealth that they would 
ines Why would we then need ever to fall back upon the 
oreign market? That is how the whloe idea of finance appears 
before me, a layman, a man who continually thinks of these masses 
and wants t) feel as they would feel. They would say ‘‘ we have 
all the labour; we do not want, therefore, to fall back upon any 
foreign capital. So long as we labour the whole world would want 
the products cf our labour’. And it is true, the world to-day 
wants the products of our labour, We would be able to produce 
those things that the world would voluntarily and willingly take 
from us. That has been the condition of India for ages past. 

Therefore, I really do not feel the fear that you, Mr. Lord, 
have expressed in connection with Indian finance. Having these 
views IT do not really share the fear that Indian finance would be 
in jeopardy if we whispered something that need not be said now, 
or if a man like me said to-day that T would want complete con- 
trol of Indian finance if India is to have responsibility at the 
Centre. In my opinion unless we have control over our own door- 
Keepers and over our own purse absolutely unrestricted, we shall 
not be able to shoulder the responsibility, and it will not he a 
responsibility worth the name. 


Holding this view I feel that the safeguards that T would suc- 
gest are af totally different character; but I am not in a snnaiiine 
at the present moment to suggest any safeguard at all—not untit 
I know that the nation is to have complete responsihility, com- 
plete control over her Army, over the Civil Service, that the ae 
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will be at perfect liberty to take over so many of the civilians as 
the nation would want, so many of the soldiers as the nation would 
want, and on terms that would be suitable for a poor nation like 
India. Unless I know all these things, it is practically impossible 
for me to suggest the safeguards. As a matter of fact, when al? 
these things are taken into consideration, probably there will be 
no necessity for any safeguards, unless one starts with want of 
confidence in India’s ability to shoulder her burden and India’s 
ability to carry on the administration of the country in a peaceful 
manner. The only danger under such circumstances that I can 
possibly conceive would be that the moment we take charge there 
would utter chaos and disorder. Now, if that is the fear thaf 
seizes the British mind, then there is no meeting ground. We 
take responsibility, we ask for-responsibility, we demand respons- 
ibility, because we have got that confidence that we would be able 
to carry on our affairs in a decent manner, and I would feel cer- 
tainly in a much better manner than British administrators have 
done or could ever do—not because they are not able. I will 
grant that they are much abler than we are; T will grant that they 
have got an organising capacity which we have to learn at their 
feet. But we have one thing, that we know our country, we know 
our people, and we should therefore be able to run our Govern- 
ment cheaply. We would avoid all the quarrels, and we, not hav- 
ing any imperialistic ambition, would not go to war with the 
Afghans or any other nation, but we would cultivate friendly rela- 
tions, and they would have nothing to fear from us. 

That is the kind of idea that runs through my mind as I con- 
ceive Indian finance. You will see, therefore, that in my opinion 
Indian finance does not occupy such a large place in my concep- 
tion, and not such a dangerous position as it evidently occupies 
in your mind, or-the Lord Chancellor’s mind, or in the minds of 
British Ministers with whom I had the privilege of discussing this 
question. Hence, and for the reasons that I have explained, I 
must respectfully say that it is sot possible for me to subscribe to 
the safeguards that are suggested here, or to endorse the fears that 
agitate the British public, or the responsible public men in Great 
Britain. 

One thing T would like to say: that for every obligation that 
the National Government undertakes there will be proper 
guarantees, such euarantees as a nation can possibly give, forth- 
coming, and assurances of a right type forthcoming. But, in 
my opinion, they will never be of the type or of the character 
described in these paragraphs. After all, if there are, and there 
would be, IT have no doubt, certain obligations that we would have 
to take over and we would have to discharge towards Great Britain, 
supposing that we bungled and we did not do anything whatsoever, 
no assurances given on paper would be worth anything. Or suppos- 
ing that India, when she comes into her own, unfortunately for 
her has a series of bad seasons, then again IT do not know that any 
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squeeze money out of India, In these critical circumstances— 
unforeseen cireumstances—visitations of nature, it is impossible 
for any national Government to give guarantees. 


I do not wish to labour this point any further, I thought that 
I should occupy a few minutes of this Committee in unburdening 
myself of the views that a layman like myself holds upon Indian 
finance, 


I can only close with the great sorrow that has overtaken me 
im connection with these things that I should find myself in con- 
flict with so many administrators who have experience of Indian 
affairs and also of so many of my countrymen who are attending 
the Round Table Conference; hut if I am to discharge my duty 
as a representative of the Congress, even at the risk of incurring 
displeasure, I must give expression to the views I hold in common 
with so many members of the Congress. 


Chairman: I did not want to interrupt you, Mr. Gandhi, when 
you were speaking, but I do not think that you quite accurately 
represented what I had said. Obviously, I could not interrupt 
you, beeause it means going back and repeating what has been 
said, and, after all, it stands recorded. Tt may be a misinterpreta-. 
tion of some observations that were made, and of course there are 
many economic and financial matters which you have raised which 
have not been discussed at all. I only want to say in reference to 
them that you have introduced them for the purpose of your argu- 
ment. All TF want to say is that IT do not want to reply to. them 
to-day, for the reason that T have already given in the speeches 
that T have made with reeard to finance. but T did not want it to 
he assumed that there is no answer to if. 


Mr. Gandhi: Of course not. 


Mr. Iyengar > My Lord, I propose, in the few observations that 
I desire to make, to confine myself to two or three points that you, 
My Lord, raised yesterday in‘ the course of your demand that the 
Governor-General should possess affirmative powers in certain 
matters of finance, apart from such safeguards and other guarantees 
&s were adumbrated hefore. You, My Lord, yesterday put before 
this Committee the case of the rejection of the Finance Bill in the 
Legislative Assembly in 1994 as the kind of thing that may happen 


in the future Legislative Assembly whi ay Gs eet ae 
the federal scheme tha ¥ which would be set up_under 


t we all have in contemplation, and you, 
therefore, wanted that provision should he made for restoring the 
Finance Bill with a view to enabling the Government to collect its 
taxes and carry on the government. If ] may say so, with all due 
respect, My Lord, I thiak that in making that demand Your Lord- 
ship has failed to picture the position as it would he when the 
Federation came into existence as compared with the position that 
existed in 1924. The position of the Legislative Assembly of 1924 
was that it consisted nf a Legislature in which the Swarajists had 
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come to the onttioa of making a national demand and of followin 
a poliey of obstruction with a view to enforcing the national demand. 
The position of the Government at that time was that it was an 
absolutely irresponsible Government which had absolutely no claim 
on the support of the representatives of the people in the ‘Legis- 
lature who were definitely hostile to them, and to whom neither the 
Finance Member nor the Government representatives had any res- 
ponsibility or obligation, constitutionally speaking, The Assembly 
that would be brought into existence under the Federation is one 
in which the Finance Member will be a Member of the Cabinet, 
responsible to the Legislature and able to command a working 
majority of the votes of the Legislature to carry through his pro- 
posals. We have, therefore, to assume very rightly that when he 
presents his Budget he presents it with the assurance of a certain 
and safe majority behind those financial propgsals. When that 
state of things exists I think, ex hypothesi, the conditions which 
ou, My Lord, envisaged cannot arise. Assuming, however, that 

tween the time when the Finance Minister, confident of hia 
majority in the House, brought forward his Budget, and the time 
of 1ts actual vote, there was such a catacl ysm as to make him lose 
that majority in the House, then I say that is a condition of things 
which happens in every other democractically governed country, in 
every other parliamentary system, and they have, of course, devised 
measures for dealing with such situations. There is absolutely no 
reason, therefore, why the same procedure and the same method 
cannot be adopted in regard to the Federal Legislature that will be 
brought into being if such an ex traordinary contin mcy does arise. 
As we all know there are various ways in which this 1s done, and 
in England the parliamentary machinery has been perfected so us 
to'secure that due regard to the absolute and unfettered rights. of 
the British Legislature to accept or reject any financial proposals 
of the Government. Measures have been so evised, and conven- 
tions have also been established that would enable the Government 
to carry on while the Finance Bill is on the anvil. There have 
been the usual Consolidated Fund charges voted, there have heen 
votes of credit, and there are various other devices by which the 
Government is able to find the funds to carry on the administration 
until the Finance Bill is put through later in the session. In the 
meantime if there is any constitutional crisis in the Budget then 
there is the normal constitutional machinery whereby, by means of 
the replacement of the Cabinet or a dissolution or any of the various 
constitutional devices in operation, they can be made to set up 
another Government which will take the responsibility of producing 
a proper financial measure on the basis of which the House of 
Commons with the majority it then obtains can vote the taxes and 
collect them. 


Now if we examine whether such a position can be made workable 
in India, I say that even now the Indian Legislative machinery has 
to some extent been assimilated to the procedure which has heey 
established in the Howse, thanks to the efforts of those who laid 
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down the procedure in 1920 and 1921 under your guidance, My 
Lord. ‘There is, as Your Lordship will recollect, the Provision and 
Collection of Taxes Act, by means of which it is possible for the 
Finance Member to continue to levy taxation until whatever constl- 
tutional difficulties or crises may arise in the House are got over. 
You may also have the provision which my friend, Sir Te] Bahadur 
Sapru, suggested, that until the new Budget is passed, the provi- 
sions of the old Budget shall be enforced. There may also be a 
third method, also employed in this country in so far as the collec- 
tion of taxes is concerned, 


There are, as Your Lordship will recollect, permanent Acts of 
Parliament by means of which taxes are salted permanently, and 
also annual Acts of Parliament by which taxes are collected. In 
so far as the control of the Legislature over finance may be com- 
plete, this division has been made so as not to put the financial 
mechanism of tax collection wholly into the melting pot, and auch 
a device can also be adopted. In fact I suggest that when we start 
the new constitution, the permanent taxes which would enable the 


Government to obtain its absolutely minimum quantity of supplies 
can always be put on the Statute book. That would enable these 
people to find the money. 


My Lord, there are various devices that can be adopted, I do not 
think that where a financial measure is rejected there is no other 
way except that of certification and the use of a method which has 
been very rightly condemned by Sir Te] Sapru as the negation of 
responsible Government and as the means of arousing hostility im 
the Legislative Council. Therefore, with great deference, My 
Lord, I submit that the idea of certification should be absolutely 
abandoned so far as the Indian financial provisions are concerned. 


Then, My Lord, there was another idea that was put in which I 
think was at the bottom of the proposal that certi cation in one 
form or another may be inevitable. That is this. You, My Lord, 
pointed out that if the Army is going to be a reserved subject, or if 
the Army with the provision for the payment of the Army charges 
ought to be on a contractual or any other basis and they are put on 
the Consolidated Fund, as is done in all modern Governments, that 
does not necessarily end the difficulties of the Governor-General if 
he is made responsible for the administration of the Army. You 
pointed out that it is one thing to sa that he can draw on the 
Consolidated Fund, and it is another thing to say that the money 
is in the till; and therefore the Governor-General must make sure 
that the money is in the till. Now, My Lord, I do not think, in 
order to make sure that the money should be in the till, the Finance 
Member should surrender his powers of proposing measures of taxa- 
tion in the Legislature or that the Viceroy should obtain powers 
by means of an 0 inance or of any certification measure, to raise 
new taxes. If we roceed on the assumption that the Finance 
Member, the moment that there is a provision in the constitution 
that the Army charges must be met and must be part of the Con- 
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solidated Fund, and we all assume that the Finance Member, as 
Mahatma Gandhi very rightly pointed out, is a sensible and ar 


these Consolidated Fund charges which are a first charge on all 
revenue are always available, then the money that is necessary 
would always be available there. If that money is not available, 
if circumstances intervene which deplete the Treasury, then I say 
that is a phenomenon which will not be peculiar to my country. 
Tt has occurred in many other countries; it has occurred in this great 
country. The country has been faced with many such difficult 
situations and we have had any amount of controversy in India 
with regard to the manner in which the Government has been using 
many of its separate funds for the purpose of paying unemploy- 
ment dole, and the like. All T am sa , Sir, is that so far as 
the Finance Member's willingness to place fie funds, and his abili 
to do so, is concerned, there can be no question. So that if they 
are left in question, then the contingency that arises is a con- 
tingency that arises in all modern properly governed countries and 
must be dealt with in exactly the same manner as it has been 
dealt with elsewhere, If the assumption is that the Indian Finance 
Member will from sheer ‘* cussedness *" so manipulate the finances 
in the till as to leave no money for the Army or any of the Con- 
solidated Fund charges, and thereby compel the Governor-General 
to resort to measures of taxation, I say, Sir, that that is an assump- 
tion wholly unwarranted and absolutely unjustified, 


In the next place, if all these payments ought to be made from 
the Consolidated Fund, if interest charges, if Military charges, and 
if payment of all the important Civil Services ought to be made a 
first charge on the Consolidated Fund, then what is the purpose 
which the Finance Member can have in cutting off his nose to spite 
his face? In that case the Finance Member would not be able to 
pay the salaries of the staff; the Finance Member would not be able 
to pay the instalments of interest that might be due. Thereby 
he would diminish the credit, and all for the purpose of reducing 
the money that may be available for the Viceroy to draw upon for 
the purpose of making military payments, I sey, Sir, that that is 
an assumption which is wholly unwarranted. Tf the power to levy 
the money is ensured to the Viceroy, and we accept the proposition 
that these Army charges are to be made part of the Consolidated 
Fund, if that class is accepted and honoured, I think it is equally 
right to assume that the Finance Minister will honour the other 
obligation of finding the money for which there is q legal authori 
in the Governor-General to draw. Indeed, My Lord, the financial 
arrangement and the stability of the financial system is the joint 
concern of both in this matter, and it is indee very much more. 
ours than yours. We are very much more interested in the main- 
tenance of the stability of the financial administration of our 
country than those whose only interest in it is the drawing of their 
interest or the payment of their money when it falls due. TI do not 
say for a moment, Sir, that those who have managed our finance have. 
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not kept the interests of our country before them to the best of their 

lights, but what I am failing to understand is, why it should be 

suspected that when we are put in their place we would begin to 

play ** ducks and drakes *’ with the finance in a manner Giich you 
o not suspect your own people of doing. 


The other matter, My Lord, upon which I desire to say a few 
words is in regard to the loans. ipa fully bearing in mind the 
observations made by you in regard to this matter, and all that I 
want to say at this stage is that apart from the pro Ils we have 
made in the Federal Finance sub-Committee as to eg canitihution 
of a Loans Board and the manner in which future loans should be 
served, we have to recollect that so far as the present financial posi- 
tion of India is concerned in regard to loans, she is in an excep- 
tionally atnOe position, and in so far as our assets are concerned, 
in so far as what is called the productive part of our sterling and 
rupee debt is concerned, it is covered by assets which are con- 
sidered first-class, and if we made the arrangements which were 
referred to yesterday in regard to the constitution of a properly 
framed Railway Board it would be clear that in so far as our require- 
ments in respect of railway capital expenditure are concerned, or 
any other form of productive activity, there can be no better method 
of securing the confidence of the public than what the Indian 
Government have been providing. The Indian Government have 
been providing by a very liberal and, as we all considered at the 
time, by an overliberal provision of sinking funds, both to the 

eneral revenues and nndet the railway budget, for the service of 

ese debts; and with these assets before them and with the Rail- 
way Board properly constituted, there can be no difficulty whatever 
in obtaining our loans in the market. With the present osition of 
the market it is a different thing, but talking of a norma condition 
of things I do not see how India can at any time be expected to be 
in such a position that she would need the guarantee of people in 
this country with a view to making sure that her credit is safe. 
Besides, My Lord, except for productive purposes, the need for 
going to the market for unproductive debt has not been apparent 
so far as India is concerned for a number of years. There has been, 
no doubt, a large amount of floating debt that has been incurred 
from time to time to meet Treasury sep and it has been 
covered subsequently. There are, no doubt, maturing obligations 
which have soon to be met. I agree that in all these matters 
arrangements will have to be made so that India will not be puf in 
a position of exceptional difficulty in meeting her financial ok - 
tions as they mature in the coming four or five years. In this 
matter we think what is required is an arrangement. which will 
enable India to put her first-class financial position and securities 
before London in a proper way for obtaining credit, and not have 
the control from Whitehall, but have control not only of loan opera- 
tions, but of the Budget, of the currency, of foreign remittances, 
and every matter of expenditure with which the future Federal 
Government will have to deal. 
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I therefore feel that so far as India’s loans are concerned we do 
not think that the continuance of control from Whitehall is ab- 
solutely essential. We have been told that the British investor is 
nervous. We have been told, for instance, that the British investor 
has always relied upon the Secretary of State. I say the Secretary 
of State in Council is not a particular person. He is a changing 
personality. He is a corporation in the view of the law. In fact, 
unlike any other Government representative, the Secretary of State 
in Council can sue and be sued, and, therefore, so far as his posi- 
tion is concerned he is to be judged not by the fact that he is at the 
India Office in Whitehall and is a member of the Cabinet, but 
because he is put in charge of the affairs of a country whose Budgets 
#re open before the nS whose assets are equally before tha 
public, and whose balance sheet they have the means of examining. 

so far as we are able and prepared and ready to put the same 
facilities before the public, I do not see why the mere fact that the 
Secretary of State exisis is any more reason why the investing 
public should say we will trust him and uo other.” I think if any 
such proposition is seriously advanced it is neither just to those 
people who are administering Indian finance por just to the people 
of India, If after all these years you are going to say the Britisher 
is the man who can get money for you and you can go to nobody 
else, I say it is no credit to your Government to say that that must 
continue. 

For these reasons I think there is absolutely no difficulty what- 
ever in the way of securing our financial stability, in the way of 
our securing a properly balanced Budget, and in the way of our 
securing essential supplies by investing an Indian Minister respon- 
sible to the Legislature with ihe power to manage our finances, 

Chairman ; Thank you. 

Mr. Benthall : May I ask Mr. Iyengar where he would get the 
money if the fact is true that he would not be able to get it in the 
London market? 


Mr. Iyengar : As I say I have not been told that you cannot 
get money in the London Money Market unless it js endorsed by 
A, B, or C, Until I know it is 60, and why it is so, I shall never 
accept that statement. On the other hand T have excellent securi- 
ties to advance, 


Mr. Benthall:: May I make one‘observation? It ia in connec. 
tion with the Statutory Finance Council which is proposed by Sir 
Ye] Bahadur Sapru. My community in India is satisfied with the 
existing state of things, but my Delegation and a good deal of 
commercial opinion in India believes that a considerable pns- 
sibilities are opened up by the proposal of Sir e] Bahadur Sapru 
regarding the Statutory Finance Council which he dealt with in his 
speech. We held that view in India, and after coming to this side 
a private exchange of views of a most sincere and earnest nature has 
shown that this avenue does hold out undoubted possibilities of 
reaching a very large measure of agreement ip happier financial 
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times, perhaps not now. In our opinion the Council should have 
wider functions than that indicated by Sir Tej, and im various 
details there is room for argument. 


But I would ask that when the major problem which is agitating 
our minds just now is settled, this proposal should have further 
rhea geet by His Majesty’s Government, and I would like to put 
forward the request that this Bevposst should be referred to in the 
Lord Chancellor’s Report as a su ject worthy of further investiga 
tion. 

Chairmen : Thank you. Sir Akbar Hydari, do you wish to 
make any aesersiaina? 


Sir Akbar Hydari : I wish to say that I feel that the proposal 
as to a Statutory Finance Council has very great possibilities. i 
should like to make it clear that, while the Reserve Bank when 
-ntroduced might be the authority to manage the currency accordin: 
to the policy imposed b the Legislature, still the functions of this 
Financial Council will be much wider according to the ideas which 
I believe we entertain. I am confident that if such a Council con- 
sisted of men who considered all these propositions that were brought 
before them as purely business propositions, 1t will ensure a measure 
of confidence which will be sufficient to satisfy the investing public. 
I feel as strongly as you, Sir, have expressed it and as Mr. Pethick- 
Lawrence has said, that it is necessary that we should inspire every 
confidence in the investing public. It should be through the insti- 
tutions that we create now, and through our future conduct that 
we should gradually allow the safeguards which are at present being 
implemented only to create that confidence, to become gradually 
atrophied by not being used. I think, Sir, that we ought to con- 
sider all these propositions with regard to safeguards and so forth 
as not being any reflection on our self-respect, but as propositions 
which have been created in view of our lo connection with Eng- 
land and also in our own interests, because that connection will cos- 
tinue for a very long time and I hope for ever. 


I have had some experience of financial transactions in this 
country, and I must say that the assistance I have received here is 
such that I should be very sorry if that co-o ration were at any 
time jeopardised. Therefore, I hope that my ritish-Indian friends 
and those on this side of the table will both try to approach this 

uestion purely as a question of finance and business, pee bring 
eat such an arrangement as will, on the one hand, stabilise the 
credit of India within the whole field in which that credit will have 
to be exercised and, on the other hand, will satisfy everybody that 
whatever is done is really done in the true interests of India as a 
constituent element of the British Empire. 


Chairman : Thank you. 
Sir Purshotamdas Thakurdas : May I say one word about the 
Statutory Financial Council to which Mr. Benthall referred ? 


Chairman : Yes. 


Str Purshotamdas Thakurdas : The question was discussed 
between a few, but nothing definite was arrived at. As Mr. Bent- 
hall has suggested that this should go into the Report, I want it 
to be on record that as far as I am concerned I do not commit myself 
to it. There are many loose ends which require to be tied v 
carefully and clearly before I can give my consent to a Statutory 
Financial Council of the nature indicated by Mr. Benthall. Ar 
the same time, however, I concede that there may be in it germs 
of a satisfactory agreement as far as India is concerned when the 
details are considered. But until that is considered I do not com- 
mit myself to any part of the Statutory Council to which Mr. Ben:- 
hall referred. As a matter of fact when that was discussed between 
a few friends here, it was a Financial Council or a Council of 
Financial Experts in an advisory capacity and nothing more. 

Mr. Iyengar : And that is the idea of Mr. Benthall even now. 

Sir Purshotamdas Thakurdas : The word ‘“ Statutory ” I heard 
for the firat time to-day at this table, and I myself fail to see the 
utility and necessity of. a Statutory body like that, even after the 
Reserve Bank has come into being, and here I refer to what Sir 
Akbar Hydari said just now. Therefore, I feel that the thing is 
now ap ing to expand, and I am anxious to have it on record 
that Kae myself perfectly open regarding the details which 
require to be considered, 

Str Tej Bahadur Sapru : Will Your Lordship permit me to say 
just one word? 

Chairman : Yes, Sir Tej. 

Sir Tej Bahadur Sapru : The idea proceeded from me yesterday 
and I wish to explain the Statutory Advisory Council that I had in 
mind. 

Sir Purshotamdas Thakurdas : Is it Advisory or Statutory, 
please ? 


Sir Te} Bahadur Sapru : It must be under the Statute; you 
cannot have a Council like that by mere administrative order. T 
have no fear of the word “ Statutory.” My idea was this, that the 
Statute itself should provide for the establishment of an Advisory 
Council during the period of transition in regard to matters of 
exchange and currency, If experience shows it to be of utility, we 
might perpetuate it. 

Chairman : I follow that. 


Sir Purshotamdas Thakurdas : It would mean that the Statute 
would not lay it down as a permanent body. 

Sir Tej Bahadur Sapru : During the period of transition. I 
said so in my speech yesterday. 

Sir Purshotamdas Thakurdas : Does it maan during the period 
of transition until the Reserve Bank is established ? 

Sir Tej Bahadur Sapru : Yes; that is what I said in my speech 

y: 
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Chairman : I think you have made the position quite clear. 
Yours is a ys orb Meo for the purpose of seeing thaw it will 
work, and, if it works satisfactoril , then you think it should be 
perpetuated—at any rate combed: 


= i] . a . 


(The Committee adjourned at 4-15 p-m.) 





PROCEEDINGS OF THE Firry-secoxp MEETING OF THE FEepERat STRUC- 
TURE COMMITTEE HELD on THurspay, 267TH November, 1931, 
av 11.0 acm, 


Discussion on Order of Constitutional Development—concluded — 
(continued from page 1190), 


Chairman : Your Highness and Gentlemen, yesterday Mr. Jin- 
nah was good enough to ask me to give a ruling on certain matters. 
The position was this. Mr, Lees Sinith and Mr, Wedgwood Benn 
raised a point of very great importance, namely, with regard to the 
future work with reference to petting a Federation for ndia, and 
I allowed a discussion on it which I think was a yery valuable dis- 
cussion; but at the same time I am afraid it was a very irregular 
discussion, and for this reason, I do not think it was within our 
terms of reference, The terms of reference, if you will be good 
enough to look at them, are first of all to be found on page 7 of the 
Interim Report, where you will see that it says ‘* The sub-Commit- 
tee ""—that is, ourselves—‘‘ was appeatad to consider and report 
upon the following four of the Heads of discussion which were 
framed for the Federal Relations Committee,”* and then these are 
given :— 
“ No. I.—The component elements of the Federation. 

No, 2.—The type of Federal Legislature and the number 
of Chambers of which it should consist, 

No. 3.—The powers of the Federal Legislature. 

No. 6.—The constitution, character, powers, and respon- 
sibilities of the Federal Executive.”’ 

On page 15 you will observe that further Heads were referred 
to the sub-Committee, that is to say :— 

“ (4) The number of members composing each Chamber of 
the Federal Legislature, and their distribution among the 
federating units; 

(5) The method whereby representatives from British India 
and from the Indian States are to be chosen; and 

(6) The constitution, character, powers and responsibilities 
of the Federal Executive.”’ 

T am afraid none of those terms of reference quite cover the 
point raised by Mr. Lees-Smith, but his advocacy was so good that 
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1 felt bound to give way to it, and I do not regret it for a moment, 
because I think we had a valuable discussion; but at the same time 
1 am going to report to you what I have done, and then I am folny 
to give my ruling. 

What I have done is this. I reported to a number of members 
of the Cabinet last night exactly what has taken place, and I told 
them the names of all those who have spoken and their views. 
What I am going to do is this, A special Cabinet is ing to be 
summoned for to-morrow morning to consider it and | am golng 
to ask those people who did not speak yesterday to speak now. That 
is to say, I am going to ask almost immediately Mr. Jinnah, Sir 
Muhammad Shafi, Mr. Gavin Jones, Mr. [yengar, and Pandit 
Malaviya, and I should like to have your opinions. 

Sardar Ujjal Singh: I did not speak yesterday. | 

Chairman ; Yes, and Mr. Ujjal Singh. But with regard to 
making a Report, I do not propose to tabs a Report because I do 
not think it is within the terms of reference, and I will not do it. 
I call on Mr. Jinnah, 


Mr, Jinnah : My Lord Chancellor, I want to say what our posi- 
tion is with regard to this question which has been discussed by so 
many members. As I understand, the question is that we should 
impress upon the Government by ex ressing our opinions here that 
the responsibility at the Centre should be brought into being simul. 
taneously with the Provincial autonomy. That being the question, 
f want our position at least to be made clear. I want first of all to 
make it quite clear to this Committee what the position of the 
Muhammadans is. We have all along, from the very commence- 
ment of this Conference, made it clear that so far as the Muham- 
madans are concerned we are not going to stand in the way of the 
constitutional progress of India. Last year I said this—if you will 
forgive me for quoting my speech. 
Chairman : By all means, 


Mr. Jinnah ; Because it would be better to put it in the same 
language than in different language. I said this :— 


“* We have now come toa stage, however, when I think I 
shall be failing in my duty if I do not tell this sob-Commit- 
tee what the Mussulmans” position is. Sir, I maintain that 
the Hindu-Mussulman aottlduraart is a condition precedent, 
nay, it is a sine gua non before any constitution can be com- 
pleted for the Government of India; and I maintain that 
unless you provide safeguards for the Mussulmans that wil! 
give them a complete sense of security and a feeling of con- 
fidence in the future constitution of the Government of 
India, and unless you secure their co-operation and willing 
consent, no constitution that you frame for India will work 


for 24 hours." 


That is the position to-day, and we have tried our utmost. [ do 
net wish to enter into any controversy. 
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Chairman : I quite agree with you, you have tried your utmost. 
Mr. Jinnah : I have to say most painfully, under the greatest 


t, that we have so far failed to bring about a settlement of this 
minorities question. 


Now, Lord Chancellor, when we reached that stage we realised 
that if we discussed these very important questions connected with 
responsibility at the Centre there would be no reality about these 
discussions. It is the same feeling that my triend Sir Tej Bahadur 
expressed yesterday ; he realised for another reason that there is no 
reality about these discussions, and he gave you the warning in the 
triendliest, the firmest and the plainest language regarding what 
his position was. Similarly, when we decided to reserve our opinion 
on these vital questions, we intended to convey the friendliest, the 
firmest, andthe plainest warning that you cannot complete your 
coustitution making unless the Minorities question was settled, 

I know perfectly well it is said: ‘ Well, never mind that; let 
us go on; surely we can discuss the other questions.”” But I tell 
my friends here and I tell the British delegates that there is a real 
and a serious and a grave apprehension in the minds of the Muslim 
delegates here and in India, that if you go on participating in the 
structure right up to the roof, and when everything is completed, 
this constant assurance that, of course, the communa question must 
he settled, that it is essential, may recede into the background to 
such an extent that we might have a findi , a decision against us 
ex parte almost; that is the reason why we have adopted the course 
that we have been compelled to adopt. 


I have said this and I say this again. I am saying this on 
behalf of the Muhammadans, and you must remember what the 
teeling is in India to-day. Yon must have had some inkling from 
the Serepane reports that have been wired here from day to day; 
but you do not know yet the real feeling that is behind it. Let me 
tell you that we are in a grave difficulty here. Nevertheless, we do 
not wish to be misunderstood in any way. Sir, Muhammadans do 
not wish to put any difficulty in the way of the constitutional 
advance of Nndia. 'Muhammadans also feel—and I have no 
difficulty in stating to you frankly—that mere Provincial autonomy 

ing brought into being will not command the support of the better 
mind of India. But I ab? also to remember that no constitu- 
tion that you will frame will be acceptable to the Muhammadans 
unless their demands are complied with. My Lord, it is easy to 
break the Constitution; it is far more difficult to work the Constitu- 
tion. The work of destruction is easy; the work of construction is 
more difficult. I ap to my friends here: Can they complete 
any constitution for the Government of India without the minorities: 
question being settled? Can you complete it? You May discuss 
it if you like. Therefore, I say, that the basic differenre which 
goes to the root of it is the question of the minorities. 


I do not wish to add anything more except to say this, Mr. 
Lees-Smith. who raised this question, said to us that it will take 


three years. I am not sure. Estimates are made by optimists, by 
our friends and sympathisers, that this can be achieved in three 
nrg As I say, I am not sure. It seems to »ne that some of our 
ends here are putting forward a proposition which might be got 
hold of, but there is a danger, and I warn my friends of that 
- You say, no Provincial autonomy to start with. You say, 
Provincial autonomy and responsibility at the Centre must take 
place simultaneously. I am with you in that proposition. 


I have no hesitation in saying that I think the better mind of 
India will not accept anything less, but do not be ged into a 
maze. Sir Tej adur Sapra himself said he thought it would 
take less time than three years, but he was open to conviction, and 
if it were made plain to him that that period were necessary he 
would not mind it. I cannot imagine how you are going to com- 
plete the federal structure of the Government of India on the basis 
of an all-India Federation within any period that you can reasonably 
expect India to wait for, and I say, My Lord say it with very 
great respect to all those who have irrevocably committed themselves 
to the scheme of an all-India Federation—turn your vision nearer to 
British India. It is not too late, I think you will make quicker 
progress than you expect to by hugging and hanging on to this illu- 
sion and mirage of an all-India Federation. 

Lord Reading : May I be allowed to ask one question of Mr. 
Jinnah? I have followed with the greatest interest what he has 
said, but I am in a difficulty. The question I want to put, if he can 
answer me—I cannot press it, of course, if it is not convenient for 
him to answer it—is: In the absence of a communal settlement by 

ment which is the present position, what is the alternative, 

t Mr. Jinnah would suggest? As I understand it he says that 

ou cannot arrive at any conclusion—I do not want to argue about 
it—at any rate from the Mussulman point of view until you have a 
settlement. What is not clear to me is: What is it that Mr. Jinnah 
ts from the Mussulman point of view is to be done in the 
absence of a communal agreement as to electorates and so forth? 


Mr. Jinnah : Well, Lord Longs, I am perfectly willing to 
answer that question on my own individual responsibility. ” 
answer really is this, Lord Reading, that you cannot possibly enact 
any constitution without a Hindu-Muslim settlement. But when 
you are talking of a settlement or an agreement I understand that 
the agreement must be brought about between the various interests 
themselves on almost all vital questions before you can set up the 
constitution for an all-India Federation. 


It is not only the question of a communal settlement. That is 
exactly the reason, Lord Reading, why I said that that is a process 
which cannot be accomplished within a measurable distance of time, 
in my judgment, and I say that the responsibility is the respon- 
sibility of the British Government to-day in India. Lord Reading, 
you are not going to abandon your responsibility in India; you are 
not prepared to do that. You are prepared, as“far as your Govern- 
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ment is concerned, to give a substantial measure of advance in the 
shape of a limited na of responsible government. If that is your 
pohey, then, after having had months and months last year and 
months and months this year to discharge it, it is your duty to 
India, not in deference to the opinion of one section or of one oer 
here or of one party there, to decide what you propose to do in 
India. It is your duty; it is your responsibility, 

Let me tell you that whatever differences there may he here one 

. thing is certain: you cannot carry on your Government as you are 

carrying on at protenk Take the decision, and the co-operation 
and support of that decision of yours will depend on the nature and 
the character of your decision, and on the justice of it. If there is 
a better mind in India, and I say there is, and if your decision is 
one which is reasonable, which is just, and which will appeal to the 
better mind of India, it will receive the support and co-operation, 
of India, and, believe me, you will then lead India to the path of 
prosperity, of happiness and of peace. 

Chairman ; We will now hear Sir Muhammad Shafi. 

Sir Muhammad Shafi : Lord Chancellor, when last evening I 
heard of the important point raised by Mr. Lees-Smith in the meet- 
ing of this Committee yesterday, I decided to attend the meeting 
this morning, in spite of the fact that I am leaving for India b 
the mid-day train, in order io offer niy respectful advice to His 
Majesty's Government. 

My friend Mr. Jinnah, in his statemeni made on behalf of the 
Muslim delegation, has referred io what we hold to be the sine qua 
non of any constitutional advance in India, namely the settlement— 
if possible by mutual agreement; otherwise by His “Majesty’s Gévern- 
ment—of the communal problem with which we are confronted at 
this moment. 

Lord Chancellor, I go back to India with my heart full of grief 
that’ these communal questions have not been settled as a result of 
mutual agreement between the representatives of he various com- 
munities themselves, So far aa-the Muslim delegation is concerned, 
I do not wish to put the blame of this failure-to arrive at an inter. 
communal settlement upon any party whatever. But this much I 
do say, that the Muslim Delegation have tried their level hest, 
They tried their best Inst year, and they have again tried their best 
this year, to bring about a satisfactory settlement of the inter- 
communal problems. We have failed, and the heart of every sin- 
cere well-wisher of India’s constitutional progress must be full of 
sorrow and full of shame, because of that failure. Dut does not 
His Majesty's Government have the responsibility cast upon its 
shoulders because of that failnre to come to a decision with regard 
to the various issues involved in this controversy? (mn whom doea 
the constitutional responsibility ultimately rely? Does it not Lie 
on His Majesty’s Government and on the British Parliament? 
sav it does, and the British Government wil] have to pive g decision, 
for unless and until you give a decision, how can you frame your 
constitution for India, the constitution which you contemplate? 
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My Lord Chancellor, assuming that the constitution which you 
intend to frame does include in it—and it must include, otherwise 
it will not work even for twenty-four hours, as my friend, Mr. 
Jinnah, has said—Mussulman safeguards, as well as safeguards for 
the other minorities, then my advice to His Majesty’s Government 
is “ Go ahead.” Go ahead, not only with your Provincial auto- 
nomy, but also with the responsibility at the Centre. The better 
mind of India at this moment is prepared to accept the safeguards 
with regard to defence, with regard to political and foreign policy, 
and with regard to finance, which we decided upon at the first stage 
of this Conference, and as I said in my 5 h at the Plenary 
Session, political aspirations, if not satistied at the psychological 
moment, have a way of growing. What may satisfy the “better 
mind of India to-day may not satisfy even that mind three years 
hence. Therefore, my advice to His Majesty’s Government is, to 
come to a just decision, a decision which will] give the eighty 
millions of His Majesty’s Muslim subjects their rightful place in the 
India of the future, and a decision which will give the other minori- 
ties also a rightful place in the India of the future. Go ahead, not 
only in the Provinces, but also at the Centre. That is the advice 
of one who has all his life believed that the future of India lies 
within the British Commonwealth of Nations, and who believes 
that a happy and contented India will be a source of immense 
strength to that Commonwealth. 


Chairman : Sir Muhammad Shafi, let me thank you not only on 
behalf of the Committee, but let me thank you personally for coming 
here at the very last moment to give us the benefit of your advive. 
I shall take care that almost every word you have said is conveyed 
to the proper quarters, May I, in conclusion, wish you a very 
bappy and prosperous voyage ? 

Sir Muhammad Shafi : Thank you, My Lord Chancellor, 

Chairman ; Now, Mr. Gavin Jones. 


Mr. Gavin Jones : Lord Chancellor, though we appreciate the 
opportunity to get down to realities and to state what we think ought 
not to be done, I personally must say that I think this debate is a 
mischievous one. My reasons for saying this are that, although 
Mr. Lees-Smith has no doubt brought forward this debate with all 
earnestness, I fear that it will have a very bad effect on the outside 
public. In the first place, the diehard element in England will 
say that the Labour Delegates are endeavouring to put difficulties 
in the way of the Government. 


Mr. Joshi : That is their job. 


Mr. Gavin Jones : In the second place, I must take exception 
to the speeches that were made yesterday in the threatening tone in 
which they were made, threatening non-co-operation and worse. 
That will have a very deplorable influence in India. Having said 
that, Sir, I want to say what is the view of our Delegation. We 
ourselves, of course, wish that Provincial autonomy should be intro- 
duced prior to Federal responsibility, for it is quite inevitable that 
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the constituent States should be created prior to Federation. We, 
however, stand by the principles which were agreed to at the last 
Conference, and do not think that a measure which only deals with 
Provincial autonomy is adequate. It is quite evident that our 
fellow delegates will not accept only Provincial autonomy, and, Sir, 
You cannot force self-government on those who have got to work the 
constitution. The result of forcing merely Provincial autonomy cn 
them will be that they will wreck the constitution, 


Therefore, Sir, we think, although it may mean delay, that a 
Standing Committee should be astablighed to continue the construc- 
tive work which has been done at those Conferences in creating a 
framework for the whole scheme, with a definite programme, for 
the necessary transition stage in the progress towards Federation. 
And I want to reiterate here, Sir, that there must be no transfer 
of responsibility without Federation. Now, Lord Chancellor, I 
wish to state my personal view. I have been conscious throughout 
this Federal Committee of the unreality of the discussions. The 
reason for this is not far to seek. The fundamental issues have not 
been dealt with. The real fact of the matter, Sir, is that we were 
not ready—anywhere near ready—in India for this Conference. I 
had hoped that after the last Conference we should have established 
boundary commissions, franchise commissions, and financial rela- 
tions commissions to be followed up by provincial conferences to 
ereate our constituent States. Instead of that, Sir, the Government, 
and I must say the politicians of India, were obsessed with the idea 
that the Congress must be represented at another Conference here 
and that Mr, Gandhi should come to London. A year has passed 
in the endeavour, as I believe, to reconcile the irreconcilable. As 
far as I can see, Sir, Mr. Gandhi has repeated the Congress demand 
and no other constructive propesal has come from the Congress. 
Was it necessary for Mr. Gandhi to come all this way to do only 
that? At the last Conference, Sir, in Plenary Session, I asked that 
the road should be made clear for Indians themselves to attain res- 


ponsible Government, for responsible Government is not something 


that can be granted. It has got to be achieved. TI also added that in 
the meanwhile India must be governed, for it is the first duty of a 
Government to govern. Now, Sir, in my humble opinion, India has 
not been governed. Lawlessness has been condoned, and lawbreakers 
meaeiientel’ The impression has got abroad in India that the 
Government is about to quit. The position, therefore, now is that 
we have got to restore peace and tranquillity, for there can be no 
advance in India either Provincial or Central without peaceful 


conditions and a balanced Budget. 


The point I wish to make is that the Administration is in great 
difficulty. Official after official has said to me that something 
definite must be decided—good, bad or indifferent. They cannot 
earry on in uncertainty. My main point is this, Sir. T want to 
plead with the British Government to be definite and to state what 
their intentions are with regard to India. I would like them to 
adhere to the principles that were agreed to at the last Conference. 


= 
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I would like them to state very clearly what they consider are the 
necessary reservations. I would like them to state what saf 
must be imposed; I would like them to state what they propose to 
do in the transition stage in regard to Law and Order in the Prov- 
inces, and having stated this clearly to make the road clear for 
the progress of constructive work and for filling in the details. 

ow, Sir, before I end I must refer to the communal question, 
because that is fundamental. It is essential if any progress is to be 
made that the communal question should be settled. 


Now, Sir, I should like to make an appeal to my Hindu friends. 
The first step towards a settlement is an acceptance of the principle 
of separate electorates. We know what the objections are; every- 
body knows what the objections are. But, Sir, I should like to 
pene out that Lord Morley, Mr. Montagu, and Sir John Simon 

ave one and all tried to solve this problem, and have all come back 
to the conclusion that separate electorates are essential. If only 
our Hindu friends will agree to that principle, I think the gulf 1s 
bridgable. Here again I would give my personal opinion, and it is 
that when you get down to the Boundaries Commission I think 
there are possibilities there of solving the communal problem in 
regard to some of the Provinces. 

Now, Sir, Mr. Jinnah has said that a United States of Greater 
India is a mirage. I do not agree with him; I think that it is the 
only solution of our problem. As long ago as 1926 I held this 
ideal, and in a speech I made at the European Association, in 
which I asked the members to consider the political pbine: I 
envisaged India as a United States of India under the Crown. It 
is a great ideal, and all great ideals are difficult of attainment; but, 
because it is difficult, therefore we must strive on and on. Let us 

ersevere, for, as the old saying goes, Rome was not built in a day. 
herefore, let us build slowly but surely. 


Sardar Ujjal Singh : Having been unwell for the last two days, 
I have not had the pleasure and privilege of listening to the es 
yesterday. I want to state my position and that of my colleague at 


the Round Table Conference on the question under discussion. 


Sir, we are of opinion that responsibility at the Centre should be 
introduced simultaneously with Provincial autonomy. The work of 
the Round Table Conference will prove a failure, and all the time 
and money spent on it as entirely wasted, if we go back with only 
some advance in the Provinces and mere assurances with regard to 
Central responsibility. 

I do not with Mr. Jinnah that all-India Federation is # 
mirage and a elusion. I believe the patriotic spirit of the Princes, 
a spirit which they have shown all along, will make all-India 
Federation an accomplished fact. The Princes have taken time to 
adjust their differences with regard to their grouping, but they have 
expressed their readiness for the acceptance of a committee of im- 
partial people if they are not able to settle their differences by that 
time. I recognise that time is needed to settle the details. By all 
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means take the necessary time; India will not grudge it. But, 
believe me, no party or section of India will be satisfied with a mere 
dole of Provincial autonomy. India at this moment needs broad- 
mindedness, a higher statesmanship, and a more generous treatment 
than mere tinkering with reforms. 

Sir, I have made these remarks with this reservation, that any 
constitution, whether Provincial autonomy or Central responsibility, 
will not be acceptable to the Sikhs unless their interests are fully 
safeguarded. In this connection I endorse the remarks of Sir 
Muhammad Shafi, that it is the responsibility of the Government to 
give a decision with regard to the communal question, a decision 
which I hope will be just, impartial, and equitable. 


Mr. Iyengar : In associating myself entirely with all that fell 
from this side of the Committee by way of protest against what we 
had reason to believe were the intentions of the Government, I 
desire to say just a few words regarding my own position. I was 
one of those who were invited, to use the words of the Prime 
Minister’s speech, to co-operate on the general lines of the declara- 
tion which the Prime Minister made on the 19th January last. It 
was after the Irwin-Gandhi pact that we were invited, and we are 
here to participate in the deliberations on the basis of His Majesty's 
Government’s declaration and on the basis of that pact. I there- 
fore, My Lord, have every right to take my stand on that declaration 
as the basic position from which it would not be right and it would 
not be proper for His Majesty’s Government to go back. That 
declaration is on the footing of a Federal Central responsibility and 
safeguards. To consider now that the deliberations of this Confer- 
ence have any relation to mere Provincial autonomy is to put the 
entire Conference out of the feld of any reality of constitutional 
work in the future. My Lord, what I am troubled with is, that 
the Right Honourable the Secretary of State, in describing what he 
did yesterday as something like a melodramatic tragedy, said, if I 
recollect rightly, that there were no irrevocable decisions on the 
part of His Majesty’s Government. I trust that His Majesty's 
Government have not come to any revocable decisions. 

Sir Samuel Hoare : I can tell Mr. Iyengar at once that we are 
quite genuinely waiting to hear opinions all round, and that is the 
reason of the consultations we have been holding this week. We are 
still holding consultations, and quite obviously we shall come to no 
decision until we have finished our consultations, 


Mr. Iyengar : I know about that. The words “‘ irrevocable 
decision "’ suggest that there were revocable decisions, The reason 
why we felt that there was ground for our recording the protest 


that we did, is to be found in the speech which Sir Samuel Hoare 
made on the Monday before last in this House. He said:— 


‘© We hope, and we intend—and the Prime Minister will 
himself make allusion to the way in which he will carry out 
hia intention—to maintain in one way or another consulta- 
tion with representative Indian opinion at every effective 
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stage in the process of constructing an all-India constitu- 


tion.”’ 


The method which he then suggested was in the contemplation of 

His Majesty’s Government, was elaborated by him later in the 

following passage :— 
_ ** The fact, therefore, that this particular chapter must, 
in the nature of things, be brought to an end at some time 
does not in the least affect the general attitude of the Govern- 
ment in carrying on its expressed intention to maintain the 
closest possible liaison with Indian opinion and to take repre- 
sentative Indians into consultation in the future processes 
that are before us." 


‘Sir Samuel Hoare was even more definite towards the conclusion: 
‘he then said :— 

“ Well, Lord Chancellor, I do suggest that as practical 
men, we had much better face these Facts and realise, that 
being so, it is really better to bring this chapter to an end. 
I say * this chapter,’ because it by no means closes the book."* 


Sir, it is because of these statements and because of various things 
that have happened, to which I do not want to make any particular 
allusion, that I say we have a right to complain that we have been 
brought here this year to construct and co-operate with you in the 
‘ establishment of an all-India Federation with Central responsibility 
‘and such safeguards as we may agree upon; and we are now told 
that we must Feng this chapter to an end and go forward. 
I am glad to hear that His Majesty’s Government are prepared 
to reconsider the position. If they do reconsider the position, I 
‘ay, and I claim it as a matter of right for those who have been 
invited this year, that it is not fair to them to say: ‘‘ You have come 
‘here to deal with Central responsibility ; we have heard your speeches 
and your suggestions; now we proceed to deal with Se Provincial 
autonomy.’ The last words of Mr. Macdonald were: 

His Majesty's Government will strive to secure such an 
amount of agreement as will enable the new constitution to 
be passed through the British Parliament and to be put into 
operation with the active goodwill of both countries.’’ 


it is that that we now want, Sir; an Indian Constitution dealing 
with Provincial autonomy, as well as Central responsibility. With- 
out that we think it would not have been right for you to have 
invited us to come and take part. 

Pandtt M. M. Malaviya* : My Lord Chancellor, I pointed our 
yesterday that the Congress has for a long time past been asking for 
responsibility to be established in the Central Government of India, 
T read from a passage of a criticism which I have published of the 
Montagu-Chelmsford Report: How oppressed we felt that the 
Montacu-Chelmsford Reforms did not provide for the establishment 


* Continued from page 1186. 
E.T.C.—Il. & 
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of responsibility in the Central Government. That was in 1918. 
Since that time the Congress every time it met recorded its convic- 
tion that full responsible government should be established in India 
at the earliest possible opportunity. 


In 1924 the Legislative Assembly discussed the subject and 
a resolution by 76 votes against 48, which included a number of 
officials, demanding the establishment of full responsible governu- 
ment in India. Since that time, since 1924, on several oceasions the 
Assembly again drew the attention of the Government to the neces- 
sity for the establishment of such government. In 1927 when the 
Simon Commission was appointed very great indignation was felt 
in India that not a single Indian had been thought to be fit to occupy 
a seat on that Commission, which was to enquire into the affairs 
of India and to make recommendations for the future constitution 
of the Government of India. While the boycott of that Commis- 
sion was practically complete many discussions were going on as to- 
what the next step should be, and Lord Irwin found that there was a 

t necessity for taking some action which would undo the evil 
effect which had been produced by the exclusive composition of the 
Simon Commission and lead the way to further progress. You will 
remember, My Lord, that Lord Irwin decided to take leave and to 
come to England. On the eve of his departure for England on 
leave I took the liberty of writing to him a letter from which I wish 
to read two short extracts, in order to remind this Committee of the 
state of things which had been established in India at that time. 
In 1928 the National Congress in session at Calcutta passed a resolu- 
tion demanding the establishment of Dominion Status within the 
vear 1929. In the middle of 1929 Lord Irwin was coming here on 
leave, and in my letter to him I wrote :— 


“ T have travelled a good deal during the last two months. 
in the Central Provinces, in Madras, and the Punjab and 
Sindh, and have addressed very largely attended meetings 
and held private conversations with numerous men. T have 
found abundant evidence everywhere that the desire of the 
people for the establishment of complete self-government is 
growing keener and wider every day. The ideal of Dominion 
Status still holds the field with the majority of thoughtful 
people. But it is accompanied with a widespread belief that 
England will not agree to establish it and that freedom will 
have to be fought for and won. The ideal of complete inde- 
pendence is consequently gaining an increasing number of 
adherents. The minds of millions are fixed on the 3lst of 
December, 1929. 

The regrettable murder of Saunders and the throwing of 
the bombs in the Assembly are clear indications that a new 
temper is growing, particularly among the younger genera- 
tions. It is only a very few of us who can talk of Dominion 
Status at a public meeting without interruptions in favour of 
complete independence and without being exposed to ridicule. 
The absence of any pronouncement on behalf of the British 
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Government in favour of the probability of Dominion Status 
being established at the next revision of the Statute is help- 
ing to accentuate feeling against the Government and weaken- 
ing the position of those of us who stand for Dominion Status. 


The advent of the Labour Government to power at this 
juncture is from our point of view a happy event. It is much 
to be desired that the Labour Government will take the situa- 
tion into its early consideration and take some action which 
will give an assurance to Indians that the demand for 
Dominion Status is going to be seriously considered,” 

Now, Lord Irwin had said in one of his speeches that he would faith- 
fully represent the wishes of the people of India to His Majesty’s 
Government. Referring to that, i said : — 


““ You have promised that you will strive to fulfil to the 
best of your ability the duty of interpreting as faithfully as 
you may, the a Fe the feelings, the desires of the Indian 
9 le to His Majesty’s Government and ‘ to His 

ajesty’s Government even to place the most favourable con- 
struction on all their proceedings.” I have no doubt that 
Your Excellency will strive to the utmost of your power to do 
so. But when you have done all you can pray remember 
that neither you nor your countrymen, who have happily not 
known the pain and humiliation of living under a foreign 
rule, can fully realise the depth of our feelings and desires on 
the question of our regaining freedom to administer our own 
affairs. If therefore you desire to be fully fair to us and to 
establish our relations permanently on a basis of friendship, 
honourable and beneficial to both countries, I hope you will 
not try to bring about any agreement amongst yourselves, if 
it falls short of the establishment of a Dominion Government, 
without affording opportunity for a full discussion of the 
matter to the accredited representatives of British India and 
the Indian States at a Conference invited by the Cabinet of 
England. I feel very hopeful that such a Conference will 
bring about a thoroughly satisfactory sclution of the great 
problem that confronts us.”’ 

I am glad to think that a declaration was made by His Majesty's 
Government when the Viceroy went back to India. That was on 
3lst March, 1929. In pursuance of that declaration the Round 
Table Conference was called. I have mentioned this to remind the 
Committee that throughout the demand has been for the establish- 
ment of full responsible government in India. The Con met in 
December, 1929, and decided upon passing a resolution for complete 
independence. That was on 3lst December, 1929. 

Subsequently, on the 19th January, 1931, the Prime Minister 
here made the declaration to which ry friend has referred. This 
declaration was as follows :— 

** The view of His Majesty’s Government is that respon- 
sibility for the government of India should be placed upon 
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Legislatures, Central and Provincial, with such provisions as 
may be necessary to guarantee, during a period of transition, 
the observance of certain obligations and to meet other special 
circumstances, and also with such guarantees as are req ired. 
by minorities to protect their political liberties and rights.’ 


Your Lordship will notice that it says “‘ Legislatures, Central 
and Provincial.”” When this declaration was made, it was felt 
that there was a way left open for Congress to negotiate with the 
Government. The Prime Minister himself had held out the invita- 
_ tion to Mabatma Gandhi and the Congressmen enerally that they 
should come and take part in the Conference. When correspondence 
took place between Lord Irwin and Mahatma Gandhi, on the basis 
of which the agreement was arrived at which has brought Mahatma: 
Gandhi here, Your Lordship will remember that one of the most 
important things in that pact was paragraph 2, which says :— 

‘* As regards constitutional questions, the scope of future: 
discussion is stated, with the assent of His Majesty’s Govern- 
ment, to be with the object of considering further the scheme: 
for the constitutional government of India discussed at the 
Round Table Conference. Of the scheme there outlined 
Federation is an essential part; so also are Indian respon- 
sibility and reservations or safeguards in the interests of 
India on such matters as, for instance, Defence, External 
Affairs, the position of Minorities, the financial credit of India 
and the discharge of obligations.” 


It was on the basis of this agreement that the Congress agreed 
to be represented at this Conference and that Mahatma Gandhi came 
here; and, My Lord, every question that was referred to in this 
matter related to the establishment of a Central responsible govern- 
ment in India. 


The Princes were invited to join the Federation. Your Lord- 
ship will remember they made it clear last year they would “ene 
federate with a self-governing India, and not with an India whic 
was not self-governing. The establishment of responsibility in the 
Central Government was therefore a vital element in the agreement 
of the Princes to federate with British India. 


Here, My Lord, all the discussions which have taken place have- 
repeatedly reminded us that we were discussing the question of the 
establishment of responsibility at the Centre. When the Prime 
Minister the other day made a statement, and when you, Lord Chan- 
cellor, as Chairman of this Committee made your statement, it was. 
felt that perhaps the matter was clear; but it unfortunately so. 
happened that the Secretary of State, Sir Samuel Hoare, was absent 
on the day when the Prime Minister spoke here, and, when he came 
the following day, he made a statement which took many of us by 
surprise, because we thought that while the Prime Minister was the: 
head of the Government what he said represented the mind of the 
Government. The statement made by Sir Samuel Hoare, to which 
reference has been made by my friend Mr. Rangaswami Iyengar, 
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came as a great shock to us, showing that there was a wide difference 
of opinion between the members of the Government on this vital 
question. 

Sir Samuel Hoare : Perhaps I had better put that right at once. 
There has been no difference of opinion of any kind. 

Pandit M. M. Malaviya : I am very glad to hear that from Sir 
Samuel Hoare, but Sir Samuel will recognise that I had some justi- 
fication for the observations I have made because of what he said in 
this Committee and what the Prime Minister had said. 

Sir Samuel Hoare : I am afraid I do not; 1 do not see any 
difference between them. 

Pandit M. M. Malaviya : I am very glad if the difference has 
been obliterated from your mind during the time that has elapsed. 

Now, Lord Chancellor, I have referred to these facts to show 
that India has been asking for the establishment of full responsible 

ernment in the country, and that no one in these extracts which 

have given has made any reference to the establishment of mere 
Provincial autonomy. Why should the Princes have been invited 
to take part in this Conference if provincial autonomy only was to 
be considered? Why should the questions of the Army Defence, 
and Foreign Affairs have been brought into discussion before this 
Conference either last year or this year if provincial autonomy only 
was to be achieved in the first instance? Why should the question 
of safeguards and the question of currency and exchange have been 
debated both last year and this year if the establishment of respon- 
sibility at the Centre was not the main object before the Conference? 
It has come, therefore, My Lord, as a very great surprise to us that 
there should have been this talk indulged in about the establish- 
ment of provincial autonomy as the first step in the scheme of 
reforms. We have felt all along that the Government of India in 
India is the heart of the administrative machinery, and that unless 
the heart is put on a sound and healthy basis there can be no healthy 
existence in the Provinces. We have felt that we want a united 
India, an India which will be united though it is divided into States 
and Provinces; and for that India it is essential that the Princes 
should come into the Federation. But the Princes cannot come into 
the Federation, and that chapter has to be closed if it is decided to 
proceed only with autonomy in the Provinces. T submit, therefore, 
that this question should not have heen raised, and that the method 
should have been adhered to of roceeding to discuss the vital ques- 
tions that we have been discussing during the last few days, come 
to an agreement upon them, and report to the Plenary Conference, 
so that the result of the Conference may he communicated to His 
Majesty’s Government. 

Sir Samuel Hoare has said that the Government have not arrived 
at any irrevocable decision. He has said that the matter is still 
being considered, I am exceedingly glad to hear that. J hope 
that they will not commit the mistake of deciding to confine their 
efforts for the present to bringing about a Provincial Autonomy 
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Bill, because that would be regarded, I regret to say it, as a clear 
breach of faith on the part of the British Government with the 
people of India. It will do more damage than anything else I can 


i i ti f Indi a England. Whats the alter- 
think of in toe aie ete ou? Tf it x decided that Provincial 


native that you have before ¥ : 

autonomy should be all that s ould be introduced at present, though 
there is held out a promise in the preamble or otherwise, that respon- 
sibility at the Centre will be established at an early date, the people 
will think that they have been defrauded, that they have not been 
treated fairly in discussing this question which 1s vitally affecting 
their position. The unrest that exists in India will muliy 
fold. The sense of depression that is going on in India will increase 
tenfold. You will have an India, restless, unhappy, torn by strife, 
not a matter of satisfaction either to you Englishmen or to the 
Indians. You will have an India where you will find the strife 
renewed that has in one sense been going on for the last ten years. 
Few men here who were not in India last year can realise the depth 
of feeling which prevails among the people. Those statesmen and 
public men who were in India a few years ago cannot draw a vivi 
and real picture of the state of things which exists to-day. Since 
the resolution for complete independence was passed at the Lahore 
Congress on the 2lst December, 1929, the desire for freedom has 
become much more intense. The manhood of India has risen in a 
body to a new appreciation. There is an intense desire for the 
realisation of the freedom of the Motherland. The womanhood of 
India has been touched by the fire of patriotism, The women who 
used to be shut up in the Zenana came out in thousands during the 
last year of the war, not merely to attend meetings but to lead pro- 
cessions in the streets and to bear lathi charges which, unfortun- 
ately to the shame of the Government, were inflicted upon some 
of them. Even little children have been infected by the fire of 
patriotism. In all my life the most wonderful speech I ever heard 
was that delivered by a little lad ten years old. I was to visit 
Jhelum; I was to go there on a particular day. I was detained on 
the way by another meeting which ple pressed me to attend. 
The boys got up 4 demonstration. ey wanted to go and receive 
me at the railway station when the Congress left. Thirteen lads, 
some ten years of age, some younger, some older, went there. The 
station happened to lie, a portion of it, in the Cantonment area. 
They were told they could not. They used to go every day all the 
year round to the station by that same passage. iene 


Lord Reading : Lord Chancellor, may I ask, i 

is this in order? If we are to have instances of this hse pret 
are we to let them pass without a reply? And if we are to repl 
what becomes of the Federal Structure Committee ? Py, 


Sir Samuel Hoare: Hear, hear. 


Pandit M. M. Malaviya: My Lord, I bow to th : 
Lord Reading, but my clear purpose is to in Aaate sheseicbpe iy of 
coming on if you fail to adhere to your promise. : nie 
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Chairman: Yes, we quite appreciate that. 

Pandit M. M. Malaviya: 1 want to say one word more. It is 
very painful to me. I only want to give Your Lordship and other 
members of the British Delegation an idea of what the alternative 

icture will be which you and I—we more than you—will have to 
ace. I beg Your Lordships not to think it is a pleasure to me to 
refer to these matters. 

Chairman: Well, I am quite sure you will exercise a wise dis- 
cretion, 

Pandit M. M. Malaviya: I will just complete this My Lord. 
This young lad and his twelve colleagues were hauled up and tried. 
When I reached that place, Jhelum, on the following day I went 
to the Court and found they were being tried. When we went back 
to address the meeting, these lads had been released. The Magis- 
trate had had the good sense to release them. Then one of these 
lads got up on the table and made a short speech, the like of which 
I have not heard in my life. He said: ‘‘ Before I started I told 
you boys that those of you who were not prepared to face charges 
and bear punishment should go back. You did not go back. Some 
of you fled away. It was a shame that you did so.” 

My Lord, I have mentioned this incident to show to you that 
the youth and children of India are thirsting for this freedom, You 
cannot satisfy that thirst without complying with the demand of 
the nation that there should be establish national self-govern- 
ment in India. In all lands you have faced those who have fought 
for freedom. Will you make an exception in India, and will you 
condemn the Indian men und women 1f they are prepared to fight 
for freedom and win it? We have tried the effect of argument and 
reason. We have come here at your invitation, for which we are 
thankful, to discuss the matter and settle it by argument and reason 
and to tell you what is our view. If you turn this proposal down, 
if you adopt a course which will show to the people that the fears 
of those who told us, ‘‘ They will not give it to you by argument 
and reason ’’—if you give an opportunity to those to say they were 
right and we were wrong, where shall we stand and what will be 
the fate of India? 


We should be able to arrive at conclusions which should be 
reported to His Majesty’s Government. His Majesty’s Govern- 
ment should incorporate the recommendations we make in the pro- 
visions of a Bill and there should be full responsible self-govern- 
ment in India, subject to those safeguards and reservations we have 
been diseussing in this Committee. There has been more agree- 
ment than differences on vital questions such as the Army, External 
Relations, Financial Safeguards and Commercial Discrimination. 
On that IT claim there has been a greater measure of agreement than 
of difference, and for that I must say we are very grateful for the 
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cial Safeguards and Commercial Discrimination, and for the help 
of other si oe 8 gentlemen. We have arrived at conclusions 


and solved by such other friendly discussions as may be necessa 
I do not see any reason why these vital questions should not 
reported upon as a result of this Conference ina satisfactory 
manner. Sir Samuel Hoare said that there would be further deli- 
berations and that consultations would continue. He said “* this 
book is closed, and a new book is to be opened.”’ I venture to ask 
who will look into the book if you fail to carry out your pledges to 
carry on the Conference. If I have spoken warmly I have done 80 
because I feel that the interests of vast millions of my people are 
concerned. To-day you are discussing these matters in the cold 
atmosphere of England, but you do not know what the repercus- 
sions of your speeches may be in India. I am anxious that this 
Conference shall not break down, shall not end without completing 
its work, namely, arriving at conclusions on the large questions we 
are discussing. Now, Mr. Jinnah and Sir Muhammad Shafi have 
said that they do not want to stand in the way of such conclusions. 
On the contrary they have indicated that no constitution will be 
acceptable to them—or, let me say, to any one of us on this side— 
if it does not provide all reasonable protection to minorities. We 
are anxious to provide protection for minorities, but the larger ques- 
tion which has to be settled is between England and India, and I 
submit that every member of the British Delegation should make it 
clear to the British Parliament and to the public of England that 
here we are seeking a settlement by ment. If you say that 
ou cannot frame a Statute now I can understand that. The fram- 
ing of a Statute will take time. But cannot you arrive at an agree- 
ment such as was arrived at in regard to Ireland with Michael 
Collins and the other delegates with him? They arrived at an 
agreement on the main points. Of course they arrived at agree- 
ment after a bloody war. We want to arrive at an agreement under 
happier conditions. Cannot you arrive at a similar agreement by 
which the main points will be settled and will form the basis of a 
Statute? Tf you once do that I venture to say that Mr. Gandhi 
will accept that as a practical proof of your intention to fulfil the 
pledges you have given. If that agreement is arrived at, then 
whatever time is necessary may be taken in drawing up a Statute 
I do not agree with the view—with all deference to the lawyers— 
that three years will be needed to put the ideas we have arrived at 
into a Statute. Many of us have been members of legislati : 
Sitter gene hand in law-making. I supcest that with 
the talent available in England—with the talent on he ae ea 
fortune of having at our disposal in our distinguished Ch ha good 
~ Gt should not be difficult for our English friends kj sy ape a 
sultation with Sir Tej Bahadur Sapra and Mr. Jinnch and others, 
to frame a constitution within a reasonable sherri Tf the 
people of India know that you have arrived at an agreement which 
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is to be taken as the basis in framing a constitution such as we 
desire, I venture to say that they will be satisfied. One thing more 
ought to be done. Let agreement be recorded. Let the fact be 
declared by the Prime oe on ayes of ee Sorereees wie 
out anything cag kept from the people. t there be a 
declaration by the G anata that they are prepared to agree with 
the conclusions arrived at by this Conference. My Lord, the 
statute may take time to frame, but if we arrive at an agreement 
satisfactory to all business interests, an agreement satisfactory to 
all commercial companies, an agreement satisfactory to the trading 
interests, an agreement satisfactory to the Army people, a settle- 
ment which the Government are prepared to accept, there should 
be a new departure in India. The policy of Dominion Status should 
be adopted. The people should be taken into consultation. The 
leaders of public opinion should be taken into consultation and 
their services enlisted to prevent terrorism from carrying on its 
nefarious work. We should be allowed to co-operate with the Gov- 
ernment to establish law and order, and to see that the business 
men whether Europeans or Indians, can carry on their business in 
happy circumstances. 

On the other hand, if that is not done and if a different policy 
is to be followed, then I submit it will be a great wrong to India, 
and a great aia day oy ares also, because I believe—it is my 
firm conviction—that the British people do not want any injustice 
to be done to their fellow-subjects. I am sure they do understand 
that we Indians have just as much right to desire self-government 
and press for it and—if driven to it—fight for it as any other 

ple. If that conviction is brought home to the British public, 

am sure that a new chapter will open in the relations between 
India and England. 


Mr. Wedgwood Benn: Lord Chancellor, I will say in the first 
place that everybody who engages in this vital discussion must do 
so under a sense of very great responsibility; but, if it is our duty 
to ase with a sense of responsibility, it is also our duty to speak 
fearlessly and with complete courage. 

I should like to say this in passing. Let me assure Mr. Gavin 
Jones of this, that so far as we are concerned, we are standing for 
peace and order in India. I myself have had serious responsibili- 
ties in regard to the maintenance of peace and order, and I regard 
this Conference, and even our contribution to it, as an attempt to 
maintain peace and order in India. This Conference stands as the 
enemy of all diehards, whether they are diehards on the left or die- 
hards on the right; and I can assure Mr. Gavin Jones, who pleas- 
antly interwove his personal views with the expression of the opin- 
ion of his delegation, that we stand here not only for the mainten- 
ance of order, but also for dealing radically with the matter in such 
a way as to make the maintenance of order permanently possible. 
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Now, Lord Chancellor, I regret extremely that so far as I can 
learn we are not to have any contribution whatever from the Govern- 
ment of a conclusive or decisive kind on this matter. We had a 
speech from the Secretary of State yesterday which contributed 
nothing whatever to the discussion, a speech saying that the Govern- 
ment intended to stand by its pledges and that no one had impugned 
its honour, but not in any way relevant to the subject raised, 
namely, whether or not it was the intention of the Government that 
simultaneous advance should be made both at the Centre and in the 
Provinces. 

Now, Lord Chancellor, as far as this Committee is concerned I 
must draw attention once again to the speech of the Viceroy on the 
9th July, 1930, inviting representative Indians to come to London 
and describing the terms of the discussions in which they were to be 
asked toengage. He said they were not to be academic discussions ; 
he said they were to be deliberations, and he said that if 
agreement could be reached, on that agreement proposals 
would be formulated and laid before Parliament. Forgive 
me for saying this, My Lord Chancellor, but our experience 
during the last week has been the very reverse. e have 
found that in someway a sort of strangehold has appeared on 
the deliberations of this Committee at the very moment when we 
were approaching what were indeed the vital issues. Such expres- 
sions were used as that the Government would be glad to hear all 
expressions of opinion. The Pandit was assured that he would go 
back to India with the relief that he had expressed himself. Now 
that is not the purpose of this Committee. The purpose of this 
Committee is to adisbesata and when agreement is reached, to for- 
mulate proposals to lay before Parliament. That purpose is not 
expressed by me here for the first time. That purpose was 
expressed officially on behalf of the Government whose policy we 
are told is unchanged, by the Viceroy, Lord Irwin, on the 9th Janu- 
ary, 1930. We-now learn that it is not the intention of this Com- 
mittee to make even a report on this very vital issue. [I am not in 
the position and I should not attempt to challenge the validity of 
that ruling. It comes from the highest authority, but it certainly 
throws a new light on the character of our discussion. 

_ Now so far as the matter of the discussion is concerned, what is 
it? It is this. There is a fear that what will really happen will 
be that we shall get the Statutory Commission’s recommendations 
put into force as early as possible, and that the hopes by which this 

nference is animated, namely, central responsibility, will be 
deferred to some undefined future. Those fears are based not onl 
on the realities of the Parliamentary situation, but they are based 
upon some of the remarks which have fallen from the Secretary of 
State, and they are based penalty on the fact that neha Na 
discussion we have not had any indication whether or not the hea 
ernment intend to dispel them. Let me remind you that e Goy- 
this discussion is concerned, there . at, 60 far as 
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look round this table from your left, round the table to your nght, 
you will find that, except for the silent Government, everybody 
expressed the opinion that there should be a simultaneous advance. 
The Muslim Delegation, whose patriotism has never for one moment 
been in doubt, has said, and we in these seats cordially agree with 
them, that it is impossible that this advance should take place until 
satisfactory guarantees are given to them and to the other minori- 
ties. With that statement we have always associated ourselves. 
But I would remind you that, if it is the intention of the Govern- 
ment to advance with Provincial autonomy first, it would be neces- 
sary that the communal settlement should be settled before such an 
advance can take place, and if that question therefore is settled, 
there is nothing to stand in the way of what I say—and it is beyond 
contradiction—is the unanimous desire of this Committee. I say 
the unanimous desire of this Committee is that the advance should 
be simultaneous. 


Just one word and I have finished. The calling of this Confer- 
ence has been a great task. Two years ago there was no spirit of 
co-operation in India. Many of the gentlemen gathered round this 
table were not co-operating with the British Parliament. They 
were unwilling to co-operate with the British Parliament. We 
passed through a time of great trouble and great sorrow to both 
peoples, We toiled and toiled in order to promote a spirit of co- 
operation, Here it 1s. Here you see a Conference the like of 
which has never been seen in the relations between Great Britain 
and India. The pert played in that task by Lord Irwin will never 
be forgotten in the history of India. Is this co-operation to end 
by a silent Government which will note our remarks, but will not 
report on our remarks, and which will finally present us with a 
mere ukase, which will be the final scene of this Conference, giving 
some decision we know not what, but which may be in direct con- 
flict with the desires of this Committee? The whole of the peace 
in India and the co-operation between the British and Indian 
peoples and all the rest 1s at stake at this moment, and I do beg you 
most earnestly that we may have some assurance from the Govern- 
ment that hy a concession to what is the unanimous demand of this 
Committee, we may continue the way of peace and goodwill between 
the peoples of both countries. And I do beg of you most earnestly, 
Lord Chancellor, that we may have some assurance from the Gov- 
ernment that, by a concession to what is the unanimous demand of 
this Committee, we may continue the way of peace and goodwill 
between the peoples of both countries. 


Chairman: I only want to add one word to Mr. Benn’s speech, 
and that is this. He has mentioned that Lord Irwin had a eood 
deal to do with the calling of this Conference. T think that is quite 
true and I think the Conference has done a great deal of good. But 
T should like to be permitted to say also, that Mr. Benn had a great 
deal to do with summoning this Conference. I quite sympathise. 
T suppose a child cannot have two fathers. but T think this Confer- 
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ence has had two fathers: Lord Irwin and Mr. Benn. Mr. Benn 
is very anxious, of course, that the Conference should not fail, so 
am I. Iam sure we all recognise very much the difficult position 
Mr. Benn is in, and I sepals am very glad that we continue to 
have his assistance. 

Now that finishes the debate upon this. I will report to the 
Cabinet. Now I think we can do this: 


= * . - . = * 


Financial Safeguards (continued). 


Sir Samuel Hoare: Lord Chancellor, I should like to begin with 
a word of apology to the Committee for breaking in with a short 
statement about Finance at this moment. I could not be here 
yesterday afternoon because I was in charge of a Bill in the House 
of Commons. The Government thought that before the Committee 
considers the Report upon financial safeguards, not only would it be 
eourteous, but indeed it was necessary that I should make a short 
statement on their behalf, and it is with that intention that I ven- 
ture to encroach upon your time and the rules of order at this 
moment. 

Lord Chancellor, I have listened with great interest to a part of 
the debate upon Finance and I have read the speeches that were 
made when [ was unfortunately called away to the House of 
Commons. Let me at once say that it has in my view been a useful 
discussion, and that upon the whole members of the Committee on 
all sides of the table have accepted very wisely the Lord Chan- 
cellor’s word of friendly caution. The Committee has in my view 
been very prudent in following this course. 


We have been discussing a subject that differs in many respects 
from the constitutional questions that have formed so large a part 
of our debates. What matters in finance—and here I speak as a 
member of a family that has for generations been connected with 
the City of London—is not agreement or disagreement among poli- 
ticians but confidence in the great markets of the world. ge any 
contemplated changes, therefore, the people that we have to con- 
vince are the bankers, and traders and investors. If we do not con- 
vince them neither Indian nor any other credit can remain stable. 
Rightly or wrongly these traders, bankers, investors are very cau- 
tious people. Particularly are they nervous of politicians and poli- 
tical changes. If we are to retain their support we must conse- 
quently carry them with us and though it may seem to be a slow 
process to many politicians it is essential that we should convince 
them if we are to retain the great advantages of cheap Geadieseuee 
money and a plentiful supply of the capital that India so greatly 
needs for its development. Eteany 

When we talk of safeguards we are not . : 
obstacles for the purpose of blocking tadiey’ Wigeten ae 
genuinely trying in the interests of India herself to cattate te a foie 
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ditions that are in our honest view essential to Indian stability and 
Indian prosperity. It was on this account that last year when we 
were discussing this question Lord Peel and I, speaking for the 
Conservative Party, were nervous least the Committee’s proposals 
should injure Indian credit. Since then the world has been faci 
a financial and economic blizzard. The credit of some nations an 
institutions has been shaken to the very foundations. The finance 
of every continent has been in a state of flux. I imagine most of 
the members of the Committee if they were asked in these abnormal 
times to give their candid opinion upon any of the financial ques- 
tions that we are to-day discussing would, for those reasons, be on 
the side of caution. If I myself were asked at the present abnor- 
mal moment to define in full detail my conception of safeguards it 
might well be that I should have to demand more rigid machinery 
for ensuring them than I should need at a time when the world 
mes more normal. Det me, therefore, support the warning 
Hiren by Lord Reading that we should continue to avoid too great 
detail and let me confine myself to a general statement of the Gov- 
ernment’s attitude. The safeguards to be provided to secure the 
fulfilment of the obligations for which the British Government will 
Temain responsible and to ensure the maintenance of the financial 
stability of India must be effective safeguards. Provided 
those objects are effectively secured we desire that any all- 
India Federation that may be established should enjoy the greatest 
possible measure of financial independence within its own sphere. 
‘One word as to the necessity of saferuards. So long as the Crown 
remains responsible for the defence of India the funds necessary 
for that purpose will have to be provided and the principal and 
interest on sterling debt issued in the name of the Secretary of 
‘State for India must be secured as must also the salaries and pen- 
sions of officers appointed under parliamentary authority, and as 
the provident and pension funds which have been fed by subscrip- 
tions from officers have never been funded but remain a floating 
obligation on the revenues of India responsibility for payments to 
retired officers and their dependents must remain with the Secre- 
tary of State until any new Government is in a position to provide 
sufficient capital to enable trust funds to he established. The 
annual charges under these various heads will amount in the aggre- 
gate to a considerable portion of Federal revenues, and for this 
Teason it is necessary to include in the constitution provisions suffi- 
cient to ensure that those obligations are met. This means in 
effect that the saferuards to be provided must ensure the mainten- 
ance of financial stability and credit and this, in its turn, depends 
upon provisions in a new Budget to control the balance, that the 
sinking fund arrangements are adequate, that capital and revenue 
expenditure are allotted on sound lines, that excessive borrowing 
or borrowing for revenue purposes is not undertaken, and that a 
prudent monetary policy is consistently pursued. So far as the 
Budget is concerned, this hy no means implies that the Governor- 
General would control its preparation in detail. Provided the 
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Budget is properly balanced, the Federal Government can have 
wide: diseneeitnn 4 decide both upon the nature of the taxation to 
be imposed and upon the objects of expenditure, other than expen- 
diture under the reserved heads. 


It is, as I have noticed, held in some quarters that no safe- 
guards should be embodied in the constitution unless it can be 
shown to demonstration that they are in Indian interests. Happily 
there is no conflict here between British and Indian interests, and 
T am confident that every member of this Committee, to whatever 
section he belongs, would agree that it is in the best interests of 
India that the financial stability and credit of the country should 
be maintained. ; 

Now, you may say “‘ Let us know what safeguards you propose 
to effect the objects you have in view; formulate them and describe 
them to us in detail."” That, in ordinary conditions, 1s a reason- 
able request, but nevertheless I do suggest that at the present 
moment it would be undesirable to do this. I am not sheltering 
myself behind the fact that certain sections of the Committee are 
unwilling to participate in these discussions until other matters of 
a political character have been settled. Nothing of the kind; my 
reasons are entirely different, and they are these. To-day, as [ 
have just said, the world is passing through this financial and erono- 
mic crisis. Trade is depressed. Most national budgets are un- 
balanced and the currency systems are disorganised. From these 
evils India has not eseaped, and, as you all know, His Majesty's 
Government have given certain undertakings that, if the need 


arises, they will seek Parliamentary authority to come to her assist- 
ance. 


That being the position, if we were required here and now to 
formulate the safeguards which would effectively secure the main- 
tenanee of the financial stability and credit of India, it is evident 
that these safeguards would have to be of a very rigid character. 
Apart from this, the structure of the new constitution is still under 
discussion, and it is evident that the precise nature of the safe- 


guards to be provided must fit in to the constitutional structure as 
finally determined. 


It, therefore, seems to me that nothing would he lost and every- 
thing gained if we postponed for the present a discussion of details. 

The Reserve Bank has bulked largely, and richtly so. j 
orc saviors oe to say one word ‘font fbi We yo 
all, I think, a that a Reserve Bank should be estahli - 
as ittde delay 40 possible, sak dee wld be established with 
free from political influence and independent of 
need hardly say that if such a bank coild be satablohay Bite ‘ 
lation of financial safeguards would be greatly simplified sAaiec 
if the gold and sterling assets necessary were available—and 
are a long way removed from this—would any reasonable beds 
advocate the establishment of a Reserve . seas 


wi Bink ies 
present, when monetary conditions all ovey bs oa ae ae s 


ure with adequate resources, 
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ised and when no one can predict what currency system in harmony 
with world conditions will be found to be best adapted to Indian 
interests. 

Let me, in conclusion, briefly summarise the position. Our 
objective is unchanged. The first essential for the security of 
India’s position as a nation and for the prosperity of her ge is 
the maintenance of confidence in her financial stability and credit. 
Accordingly, safeguards recognised as effective must be settled 
which will ensure that the finances of India are properly adminis- 
tered and that the obligations for which the British Government 
will remain responsible are met. Subject to such safeguards, we 
desire to give to the new Federal Government, when it is establish- 
ed, the greatest possible measure of financial responsibility within 
its own sphere, but, for the reasons that I have given, and which 
I hope generally will commend themselves to the Committee, we 
do not think that the time has come when it is desirable to formu- 
late the precise machinery by which to give effect to the safeguards 
to which IT have alluded. I have no doubt in my own mind that 
the policy that I have outlined is in the best interests of India. 
Looking at the matter purely from the Indian standpoint, can it 
be doubted that the highest interests of the country will best be 
served by making such provisions as will ensure that, whilst a new 
constitution is developing, confidence both in India itself and in 
the outside world is assured. 

Chairman: We are very much obliged to Sir Samuel Hoare. 
Now we have twenty-five minutes left, and I do not think I need 
trouble you much on the Report on Commercial Discrimination, 


Consideration of the draft Fourth Report on Commercial 
Discrimination. 


Chairman: Will you please take the draft Report in your hands. 
I do not think it will take very long, because what I have done is 
that I have asked various members to let me have their views and 
[ have incorporated them. TI will just read it through in the way 
we usually do and then come back to each paragraph. It is the 
fourth Report of the Federal Structure Committee. on Commercial 
Discrimination. 

(The Chairman here read the paragraphs of the draft Fourth 
Heport dealing with Commercial Discrimination.)* 

1. On this subject the Committee are glad to be able to 
record a substantial measure of agreement. They recall that 
in paragraph 22 of their Report at the last Conference it 
was stated that there was general agreement that in matters 
of trade and commerce the principle of equality of treatment 
ought to be established, and that the Committee of the whole 


—S—__.eqCcS———S 

* These paragraphs, as amended in consequence of the ensuing discussion. 
are printed as paragraphs 16—26 of the Fourth Report of the Federal Struc. 
ture Committee, see pages 488 to 491. 
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Conference at their meeting on January 19th, 1901, adopted 
the following paragraph as part of the Report of the Report 
of the Minorities sub-Committee :— 


‘At the instance of the British commercial community 
the principle was generally agreed that there should be no 
discrimination between the rights of the British mercantile 
community, firms and companies trading in India, and the 
tights of Indian born subjects, and that an appropriate 
Convention based on reciprocity should be entered into for 
the purpose of regulating these rights.” 


More than one member in the course of the discussion also reminded 
the Committee that the All-Parties Conference in 1928 stated in 
their Report that “‘ it is inconceivable that there can be any dis- 
eriminating legislation against any community doing business law- 
fully in India.” 

2. The Committee accept and re-affirm the principle that 
equal rights and equal opportunities should be afforded to 
those lawfully engaged in commerce and industry within the 
territory of the Federation, and such differences as have 
manifested themselves are mainly (though not entirely) con- 
cerned with the limits within which the principle should 
operate and the best method of giving effect to it. 


3. The Committee are of opinion that no subject of the 
Crown who sar be ordinarily resident or carrying on trade 
or business in British India, should be subjected to any dis- 
ability or discrimination, legislative or administrative, by 
reason of his race, descent, religion, or place of birth, in re- 
spect of taxation, the holding of property, the carrying on of 
any profession, trade or business, or in respect of residence 
or travel. The expression “‘ subject’ must here be under- 
stood as including firms, companies and corporations regis- 
tered or carrying on business within the areas of the Feder- 
ation, as well as private individuals. The Committee are 
also of opinion that mutatis mutandis the principle should be 
made applicable in respect of the same matters so far as they 
fall within the fed aphere, in the case of Indian States 
which become members of the Federation and the subjects of 
those States. 

4, It will be observed that the suggestion contained in the 
preceding paragraph is not restricted to matters of commer- 
cial discrimination only, nor to the European community as 
such. It appears to the Committee that the question of com- 
mercial discrimination is only one aspect, though a most 
important one, of a much wider question which affects th 
interests of all communities alike, if due effect is to he eaar 
to the principle of equal rights and opportunities for all 

5. More than one member of the Comm; 
anxiety lest a provision in the Constitution on the, Uboneiibes 
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should hamper the freedom of action of the future Indian 
Legislature in promoting what it might regerd as the legiti- 
mate economic interests of India. The Committee do not 
think that these fears are well-founded. Key industries can 
be protected and unfair competition penalised without the 
use of discriminatory measures. The Committee are, how- 
ever, of opinion that it should be made clear that where the 
Legislature has determined upon some system of bounties or 
subsidies for the purpose of encouraging local industries, the 
right to attach reasonable conditions to any such grant from 

ublic funds is fully recognised, as it was recognised in 1925 
by the External Capital Committee, and is recognised to-day 
by the practice of the Government of India itself. 


6. It should, however, also be made clear that bounties or 
subsidies, if offered, would be available to all who were will- 
ing to comply with the conditions prescribed. The principle 
should be a fair field and no favour. Thus a deal was 
said in the course of the discussion of the need for enabling 
Indian concerns to compete more effectively with larger a) 
longer-established businesses, usually under British manage- 
ment and financed with British capital. Where the larger 
business makes use of unfair methods of competition, the 
general law should be sufficient to deal with it; but many 
members of the Committee were impressed with the danger of 
admitting a claim to legislate, not for the purpose of regu- 
lating unfair competition generally but of destroying in a 
particular case the competitive power of a large industry in 
order to promote the interests of a smaller one. 


T. With regard to method, it appears to the Committee 
that the constitution should contain a clause prohibiting 
legislative or administrative discrimination in the matters 
set out above and defining those persons and bodies to whom 
the clause is to apply. A completely satisfactory clause 
would no doubt be difficult to frame and the Committee have 
not attempted the task themselves. They content themselves 
with saying that (despite the contrary view expressed by the 
Sesti Siarrs (lataanzenion in paragraph 156 of their Report) they 
see no reason to doubt that an experienced Parliamentary 
draftsman would be able to devise an adequate and workable 
formula, which it would not be beyond the competence of a 
Court of Law to interpret and make effective, With r 
to the persons and bodies to whom the clause will apply, it 
was suggested by some that the constitution should define 
those persons who are to be regarded as “ citizens” of the 
Federation, and that the clause should apply to the “ citi- 
zens “ as so defined; this indeed was a suggestion which had 
been made by the All-Parties Conference. There are, how- 
ever, disadvantages in attempting to define the ambit of 
economic rights in terms of a political definition, and a 
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definition which included a corporation or limited company 
in the expression ‘* citizen "’ would be in any event highly 
artificial. ‘The Committee are of opinion therefore that the 
clause should itself describe those persons and bodies to 
whom it is to be applicable on the lines of paragraph 3 and 
that the question should not be complicated by definitions of 
citizenship. 

8. If the above proposals are adopted, discriminatory legis- 
lation would be a matter for review by the Federal Court. 
To some extent this would also be true of administrative dis- 
erimination; but the real safeguard against the latter must 
he looked for rather in the good faith and common sense of 
the different branches of the executive government, rein- 
forced where necessary by the special powers vested in the 
Governor-General and the Provincial Governors. Tt is also 
plain that where the Governor-General or a Provincial 
Governor is satisfied that proposed legislation, though pos- 
sibly not on the face of it discriminatory, nevertheless will 
be discriminatory in fact, he will be called upon, in virtue of 
his special obligations in relation to minorities, to consider 
whether it is not his duty to refuse his assent to the Bill or 
to reserve it for the signification of His Majesty's pleasure. 


9. The question of persons and bodies in the United King- 
dom trading with India, but neither resident nor possessing 
establishments there, requires rather different treatment. 
Such persons and bodies clearly do not stand on the same 
footing as those with whom this Report has hitherto been 
dealing. Nevertheless, the Committee were generally of 
opinion that. subject to certain reservations, they ought to 
be freely accorded upon a basis of reciprocity the right to 
enter and trade with India. Tt will be for the future Indian 
Legislature to decide whether and to what extent such rights 
should be accorded to others than individuals ordinarily resi- 
dent in the United Kingdom or companies registered there, 
subject of course to similar rights being accorded to residents 
in India and to Indian companies. It is searcely necessary 
to say that nothing in this paragraph is intended to limit in 
any way the power to impose duties upon imports into India: 
or otherwise to regulate its foreign trade. 


10. Tt had been suggested at the last Conferenc 
suggestion was made again in the course of the iaeon te 
the Committee, that the above matters might be conveniently 
dealt with by means of a Convention to be made hetweent the 
two countries, setting out in greater detail than it was 
thought would be possible in a clause in an Act the various 
topics on which agreement can be secured. The idea is an 
attractive one, but appears to present certain practical diffi- 
eulties. The Committtee understand that the intention of 
those who suggested it is that the Convention, if made 
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should be scheduled to and become part of the Constitution 
Act. It was, however, pointed out that such a detailed Con- 
vention would be more appropriately made between the 
United Kingdom and the future Indian Government when 
the latter was constituted, and that in any event it seemed 
searcely appropriate in a Constitution Act.’ On the other 
hand, the Committee are of opinion that an appropriately 
drafted clause might be included in the Constitution itself, 
recognising the rights of persons and bodies in the United 
Kingdom to enter and trade with India on terms no less 
favourable than those on which persons and bodies in India 
enter and trade with the United Kingdom. 

11. In conclusion, there was general agreement to the pro- 
posal that property rights should be guaranteed in the Con- 
stitution, and that provision should be made whereby no 
person can be deprived of his property, save by due process 
of law and for public purposes, and then only on payment of 
fair ond just compensation to be assessed by a Judicial Tri- 
bunal. Such a provision appears to the Committee to be a 
necessary complement of the earlier part of this Report. A 
formula of this kind finds a place in many constitutions and 
the form used in the Polish Constitution seemed to the Com- 
mittee to be specially worthy of consideration. 

Chairman: Are there any comments on paragraph 1? 

Then we will pass to paragraph 2. 

Mr. Gandhi: 1 should like this added, Lord Chancellor. at the 
end of that paragraph : — 

“Some, however, contend that the future Government 
should not be burdened with any restraint, save that no dis- 
crimination should be made merely on the ground of race 
colour or creed."’ / 


Chairman: T will certainly put that in. Where do you want 
that to go? 
Mr. Gandhi: At the end of the second paragraph, 
Chairman: Now we come io paragraph 3, please. 
“3 Sir Phiroze Sethna: May I suggest the addition here of the word 
only’? IT suggest we should say, ‘* by reason only of his race.’ 
Chairman: You want the word “ only ”* put in? 
Sir Phiroze Sethna: T suggest that. 
Ler eading: impli I , 
Whe By pipe! eure you can do it for other reasons. 
Sir Te] Bahadur Sapru: It would weaken it, 
Chairman: Yes, it weakens it. 
Sir Samuel Hoare: 1 thi i it i 
kor what vou want, ba Tae peace ‘it ‘tf Gore 
vat in. f 


q 
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Chairman: Now we will take paragraph 4, please. 

Sir Akbar Hydari: With regard to the last sentence, We should 
like what His Highness the Nawab of Bhopal said put in here. 

Chairman: I will ask Mr. Carter to make a note to that effect. 
That ought to have been in. 

H.H. The Nawab of Bhopal: You have a note of what I said. 

Sir Akbar Hydari: The wording may be what His Highness 
gaid. 

Chairman: Yes, I have it. 

We will now turn over the page to paragraph 5. I believe you 
have something on this, Pandit Malaviya? 

Pandit M. M. Malaviya: Yes. I think it is necessary to be 
careful here not to go too far. A Swiss or American, or any other 
Company might come and establish itself in Bombay, or in some 
other place, and the advantages which the National Government 
may be prepared to give to a national institution or indi 
institution, it may not be willing to give to an institution which 
does not come under that spool Ge and we should not encourage 
the idea, as is done in para G, that these bounties or subsidies 
would be available for ‘“‘ all who were willing to comply.’’ The 
Company might comply with certain conditions, but it might atill 
be unfair to the indigenous industries to grant it assistance. 

Chairman: I follow your point, and I think we must put your 
caveat in there. 

Pandit M. M. Malaviya: It is not a matter of a caveat; if we 
agree to it, it can be submitted by the Committee. 

Sir Samuel Hoare: T am not sure about Pandit Malaviya’s 
point. Do you wish to exclude all foreign companies, or foreign 
companies as distinct from British companies, or what 1s your 

estion ? F 

Pandit M. M. Malaviya: British companies would come under 
the provisions already laid down, It should be made clear that 
even British companies which are willing to comply with the rules 
laid down should not expect to Bet the advantage of any protective 
action which may be taken by the Indian Government. They are 
entitled to ask that there shou d be no discrimination against them 
but they are not entitled to ask that, because they are ritish. ripae 
should have advantages which we may want to give to indigenous 
concerns. 

Chairman: I thought the next sentence sounded very we 
came from Mr. Gandhi, and that is why I put it phen DA ee 
ciple should be a fair field and no favour.” P 


Mr. Iyengar: Suppose we decided or desired to gi —o 
to Indian steel as against Belgian steel which is rosa weal 
it be right for the Belgian Company to put up plant and machinery 
in India and apply for the same subsidy? : 
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Lord Reading: Does that mean you want it to apply to Indian 
steel and not to British companies? 

Mr. Iyengar: That is the point, My Lord. You will remember 
that when we had the Steel Protection Act we did discuss the 
matter, and the Legislative Assembly was particularly careful not 
to make it a condition that British steel, as such, was given a pre- 
ference. We specified a certain class of steel, to which we gave 
free access into our country and against which we refused to give a 
subsidy. I am not referring to the question of giving preference 
to British steamers, that is a different question. What I am now 
referring to is the point that the purpose of the subsidy might be 
defeated if we were to say the subsidy is available for the foreign 
companies against whom the subsidy is sought to be granted. 


Lord Reading: What I am trying to ascertain is this: Is your 
point feign companies as distinguished from Indian and British 
companies 

Mr. Iyengar: On the question of British companies, My Lord, 
there are previous paragraphs which deal with the question of dis- 
crimination and reciprocity. 

Lord Reading: But it still leaves that question open. I only 
want to know what you mean. Do you mean by that that there 
may be discrimination in this sense that you may give assistance 
to an Indian company which will not be available to a British com- 
pany: | 

Pandit M. M. Malaviya: I do mean it, My Lord. 

Lord Reading: I thought you did. 

Str Samuel Hoare: I am entirely against that lf; I thi 
that is quite unfair. nese Re eae 

Pandit M. M. Malaviya: But my point is that there is a dis- 
tinction to be made between giving discrimination to a British sta 
pany and giving advantages to a British company which we want 
to give to Indian companies. Of course, that would not apply to 
Europeans who are settled in India or carry on business there. 


Chairman: [ will make a note of your point, Pandit Malavijva: 
but as at present advised T am afraid T akinse alter that. IT should 
like to discuss the matter again with you, I quite see your point 
You say discrimination is not the same thing as givng a bounty. 
Well, I quite follow what you mean; but I do not want to have 
repercussions of this thing which may get us into difficulties either 
here or abroad at present. I will record your opinion. If you and 
Mr. Iyengar will be kind enough to draw up a short sentence. T 
can put it at the end of this; so that we will put it in. This is one 
of those things in which T think we should be rather foolish, having 
regard to the difficulties of putting tariffs on against people or not 
giving them bounties, and getting into difficulties with other people 
if we are not very careful. What I mean to say is this, it is nak 
the sort of decision we can take at the eleventh hour and the fifty- 
ninth minute. Let us put vour caveat in, let it remain there Tt 
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is one of those things which will have to be discussed again later. 
I am not against you; I mean [ am not against your putting that 
in; 1 will certainly have it put in; but as far as I am concerned, | 
must stick to that paragraph. 

Pandit M. M. Malaviya: T want to put another point before 
Your Lordship in regard to what Lord Reading suid. Take an 
ordinary case of a Japanese Company; supposing a J apanese. Com- 
pany goes and settles down in Bombay, starts some business and 
claims the same advantages that we give to an Indian. I do not 
think you would like a Jupanese Company to be able to claim 1t 
of us. Take a Danish Company, a French Company, or an Ameri- 
can Company; you would certainly not wish those Companies to be 
entitled to claim the same advantages that would be granted by a 
National Government to an Indian Company. 


Sir Samuel Hoare: Yes, but then what we are interested in i8 
the British Companies. Would you be prepared to say it would be 
available to all British Companies? 

Mr. Iyengar: My Lord, I would take it in this way 

Sir Samuel Hoare: May I just have an answer to that question ? 


Pandit M. M. Malaviya: May I ask you, Sir Samuel Hoare, 
and Lord Reading, to help us by saying whether that would be a 
proms thing to ask for a British Company which is trading in 
ndia. | . 


Sir Samuel Hoare: My answer would be “* Yes.”" 


Pandit M. M. Malaviya: That is to say you ask that the protec- 
tive ussistance or bounty or subsidy or other advantage should be 
given to a British Company which is trading in India merely 
because it is being given to a national indigenous industry. Such 
advantages are given to an indigenous industry because they are 
wanted on principles which are recognised, but to share that advant- 
age with well-established British Companies I do not understand, 
enough T am open to conviction. T should like their help to under- 
stand. . 

Lerd Reading: 1 do not want to repeat the argument I have 

ut, but I think what you are saying aa bring in the « danger that 
pone out when we were discussing it; and you see it does not 
help us very much to say you would not like this to be done with 
regard to a Japanese or a Belgian Company. Ii does not touch the 
point. The point is that you want to get it in general language 
eo far a8 I understand. If I am wrong so much the better "Tt 
would make it applicable also to a British Company. You said 
quite frankly that you did; that is what T pointed out before: when 
I was speaking, that I thought it was most objectionable and I 
should object to it most strongly. T think if that were done you 
would destroy everything we are doing at the present , “a 
thought the principle was th Steve ESeent momen: 
te 4 princip at no distinction would be drawn 

tween a British Company and an Indian Company. Of course, 
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I mean a British Company which is carrying on its business there. 
We had already reached that. . 

Sir Purshotamdas Thakurdas: May I ask one question, Lord 
Reading? Does the last sentence or the previous paragraph apply 
to this: that is ‘‘ the right to attach reasonable conditions to any 
such grant from public funds.” 

Lord Reading: That is the External Capital point, 1s not it; 
funds, registration of a Company there, a certain moderate propor- 
tion of Directors, and go forth? 

Sir Purshotamdas Thakurdas: Yes, whatever those may be. 

Lord Reading: Yes, | expressly said I did not raise any point 
with regard to that. I agree. 

Sir Purshotamdas Thakurdas: Then it would not be a bar under 
this enunciation of the principle of ‘‘ a fair field and no favour,” 
if the Legislature, when they sanction a bounty or @ subsidy, have 
the power to lay down certain provisions which will quality for it. 
They can be such conditions as would suit a certain industry. 
only wanted to know whether that last sentence did apply to these 
and was included in this principle or not. 

Mr. Sastri: May TI ask a question ? 

Chairman; Yes. 

Mr. Sastri: Is my recollection right that round this table last 
year as we were discussing this subject, the spokesman of the Bri- 
tish Mercantile Community in India admitted that it was perfectly 
legitimate for the Indian Legislature, where it sanctioned bounties 
in order to create a certain indigenous industry, to confine it to the 
industries managed and owned by nationals of India as distinct from 
non-nationals of India. Am I right in my recollection? 

Chairman: [ did not so recollect that. 

Pandit M. M. Malariya: Mr. Benthall said it this year also. 

Mr. Benthall: T do not recollect it, but I made our position 

uite clear that we accepted the Report of the External Capital 
Committee. with one small exception, which was a matter of word- 
ing and not of sense. 


Lord Reading: My recollection is that it never went further 
than that; it was accepted in that sense, and just in the same way 
that I think Mr. Benthall spoke and I spoke with regard to it; that 
is to say that you may have conditons of a rupee company registered 
in India with a certain proportion of directors. There was a little 
more controversy about shareholders, for reasons I will not go into 
now; but otherwise that was agreed. 

Mr. Sastri: Was it not based on a distinction between nationals 
and non-nationals? 

Lord Reading: May I point out, Mr. Sastri, that that strikes 
fundamentally at the root of non-discrimination if you do that gene- 
rally. You cannot possibly do that and maintain the principle of 
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no discrimination; because 1f you were right, you see, it would be 
possible then to do the very thing which you remember I suggested 
was the dangerous point; that 1s to subsidise an indigenous indus- 
try with the idea that it would com ete successtully with a British 
industry, that is a British-owned industry which had been carrying 
on its business there for a number of years and made its reputation 
there. That was the very point. 

Mr. Sastri: But, Lord Reading, I think this opens a very wide 
door. When the Legislature grants a subsidy to an industry it as 
a matter of fact takes the subsidy out of the general funds raised 
by taxation upon the people. It would only be justified in doing 
so if there was an expectation that as a consequence a purely indi- 
genous industry would benefit. Tf it wag an industry which might 
be considered non-national there would be no justification for tax- 
ing the people of the country. 

Lord Reading: May I point out that in this country we have 
some organisations of that character where we pay subsidies. We 
do not make any distinction in the case of business which is carried 
on by persons who are outside this country. What we insist on is 
that the company or firm shall carry on its business in this country. 
By that we get a certain amount of employment and taxes are 
darived from it. That is how it is done. I do not know of any 
case where there is a distinction drawn between a company whose 
shareholders reside in this country and a foreign firm who may 
establish a business here. 

Mr. Jayakar: We are seeking to have subsidies paid only to 
industries which may grow up in the country. 

Lord Reading: So are we. 

Mr. Benthall: May I point out to Mr. Sastri that my communit; 
are very large taxpayers in India, and will have to bear their full 
share of the burden? 

Mr. Jayakar: In my opanne speech | tried to make out a case 
for a class of industries which I called infant industries; that is, 
ieee blah are sue struggling into existence and to which the 

jovernment might | ink it nec to give some protective boun- 
ties. Why should it be robe for the drsute Gaveranient of India 
to protect an infant Indian industry? I am not speaking of indus- 
tries which are able to stand on their own legs, but of industries 
which have just come into existence. Why should not the future 
Government of India have the power to give some protection to 
— pereden ca giving a a= to other industries, not on 
e ground t ey are British, but on the grou : 
bias sustain themselves? beet tale Lh 

Mr. Sastri: Mr. Benthall has raised the point th: 
community in India are taxpayers, and, pias she EUReRe 
class which I intend to benefit. He is quite right; Dae ta oe 
that for one moment, but I wish the benefit of this to be xt ded 
to all who reside in India and become nationals of that country 
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Mr. Benthall is speaking for those who reside in India and pay the 
as taxes. If that is his object I have no objection, but the 
thing would apparently extend to all who, not residing in India and 
not forming a part of the population of India, would merely export 
their capital into India and snefit by this. I am thinking only of 
that. . 

Lord Reading: They would have to set up the industry in India 
in order to get the benefit of this, would not they? It could not 
be done simply by sending goods, or anything of that kind. 

Pandit M. M. Malaviya: The match industry has already been 
set up in Bombay. 

Lerd Reading: I was dealing with Mr. Sastri’s point. It is 
very much what happens here and is being discussed at this moment. 
For example, you may put protective duties on for a particular 
purpose, to protect a national industry, and the effect of it some- 
times is that foreign countries come and set up their works here. 
We never interfere with that if they chose to do it, and come and 
take part in the national organisation and give employment and 
carry on their businesshere. 

Mr. Sastri: I am thinking of bounties and special subsidies 
which are paid to struggling industries, and which certainly come 
out of the general taxes of the country. I am not thinking of the 
ordinary protective duties which England seems now to be adopt- 
ing; I am thinking of another extension of this subsidising of indus- 
tries. 

Lord Reading: We do that also. There is the case of sugar- 
beet, and we do not raise any distinction about the companies. 

Chairman; A fair field and no favour! 

Pandit M. M. Malaviya: You do not produce much sugar 
yourselves. 

Lord Reading: Oh, yes. 

Sir Akbar Hydari: Perhaps I may say what our own practice 
has been in Hyderabad. It is that wherever we want to give any 
help from public funds we do lay down certain conditions, which 
are not based upon racial discrimination, but upon these facts— 
that a certain proportion of the directors shall be Hyderabadis and 
also a certain number of the shareholders. Having regard to the 
difficulties to which Lord Reading has referred, we say that a first 
refusal of a certain number of shares shall be given either to Hyder- 
abadis or to the Hyderabad Government, but afterwards there are 
no further conditions. 

Lord Reading: I do not oppose that for a moment. 

Chairman: I agree with every word you have said. 

Sir Tej Bahadur Sapru: The words here are ‘‘ It should, how- 
ever, also be made clear that bounties or subsidies, if offered.’ 
Does not that imply that it is entirely discretionary with the Gov- 
ernment to offer or not to offer? : 
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Lord Reading: It is, obviously. 

Sir Te} Bahadur Sapru: The words are ‘‘if offered.” 

Pandit M. M. Malaviya: That is to say, if they offer to any 
industry; that is their option; but if they once offer to one industry, 
the question is, should ‘+ he made available to every member of that 
industry ? 

Chairman: That is too subtle for me; it beats me all the time. 

Lord Reading: The Government must offer; it cannot help it. 

Chairman: Very well; I think we understand the point. 

Sir Purshotamdas Thakurdas: Do you mind changing the words 
sn the third line? It says here “* all who were willing to comply 
with the conditions prescribed,”’ and I suggest we sho d say “ all 
who were willing to comply with such conditions as may from time 
to time be prescribed by the Legislature.” That is implied by the 
reply which I got to my last question. Otherwise this might seem 
to apply to the last three lines of paragraph 5, where reference is 
made to the External Capital Committee. 


Mr. Benthall: You might say “in accordance with the para- 
graph above.” 


Sir Purshotamdas Thakurdas: The point is that the conditions 
shou be such as may from time to time be prescribed by the Legis- 
ature. 


Wr. Benthall: In accordance with the recommendations of the 
External Capital Committee. 


Sir Purshotamdas Thakurdas: No. The reference to them is 
merely illustrative and not exclusive; that is what I want to make 
clear. Surely you do not want to restrict this to those conditions 
only? It should be open to the Legislature to lay down the condi- 
tions from time to time in accordance with what circumstances 
demand, rovided they are not of a racial character, but you cannot 
ar the whole constitution down for ever to those recommendations 
only. 

Lord Reading: But they are not tied down. 

Sir Purshotamdas Thakurdas: T was replying to Mr. Benthall. 

_ Lord Reading: The words simply are that they shall comply 
with the conditions prescribed in the Government's offer. ; 


Sie Purshotamdas Thakurdas: There may he a mi | 
ing; it may be thought that the “* conditions ” ret the condition 
= pos by the ae Capital Committee in 1925. The Legis 
‘ ' er, 7 J is tat i 
rie ay < oe should have the right to vary these conditions from 

Mr. Jayakar: Could not we say “ would b : 
were willing to comply with such soldiers oe ane Papell, Ag 

Sir Purshotamdas Thakurdas - No. = fi - i 


may he from time to time prescribed by Bios such conditions as 


he Legislature.” 
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Lord Reading: I do not think we could have that. The Legis- 
lature might specify—we must assume it for the purpose of dis- 
eussion—that there must be, say, one hundred per cent. directorate, 
one hundred per cent. of the shareholding Indian, and so forth. 
You could not possibly have that. 

Sir Purshotamdas Thakurdas: It would be racial discrimina- 
tion to say one hundred per cent. What I am trying to make out 
is whether it is the intention in drafting this to tie the whole 
thing down to the details laid down by the External Capital 
Committee. (Cries of “* No."’) Then, if 1¢ is not, the Legislature 
should be completely free to vary them in accordance with the 
circumstances. 

Mr. Jayakar: It may not be the Legislature; it may be the 
Department which will lay down the conditions. 

Sir Purshotamdas Thakurdas: With bounties and subsidies I 
think it must be the Legislature. 

Pandit M. M. Malaviya: It must be. 

Sir Purshotamdas Thakurdas: 1 do not think it could be done 
by Departmental order. The Legislature must vote the money. 

Mr. Iyengar: In the nature of things the Legislature should 
from time to time impose the conditions, because a subsidy should 
operate on a sliding scale on varying conditions so as to make it 
effective and so that it shall not be a burden on the taxpayer, and 
therefore the Legislature cannot be tied down to any definite 
conditions on which alone subsidies could be allowed. 

Mr. Benthall: The External Capital Committee went into this 
matter at great length, and came to the conclusion that when 
bounties were given in this way a very limited amount of discri- 
mination would be reasonable. They defined what they thought 
was reasonable, and we accepted it in my first speech, 

Sir Purshotamdas Thakurdas: If it is clear, then I agree: but, 
unless it is clear, I am afraid I cannot possibly agree to this. You 
cannot tie this down to the terms suggested in 1925. 

Mr. Jayakar: Your fear is that the words “ conditions pre- 
scribed ‘’ may be taken to be the conditions prescribed in 1925, 
but if we were to say *‘ such conditions as may be prescribed " 
that should solve the problem. 

Sir Purshotamdas Thakurdas: But by whom? Presumably it 
will be by the Legislature. The money for the bounties and 
subsidies will be voted by the Legislature. 

Chairman: I suppose, Sir Purshotamdas, they would go to the 
Federal Court if there was any dispute about it? 

Sir Purshotamdas Thakurdas: That comes later. 

Chairman; I know, I was only asking you. 

Sir Purshotamdas Thakurdas: What is it, My Lord? 


Chairman: It does not matter, thank you. 
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Sir Samuel Hoare: I think it is all right as it is, My Lord. 

Pandit M. M. Malaviya: ‘ Will be available to all who are 
willing to comply with such conditions as from time to time may be 
prescribed by the Legislature.” 

Sir Purshotamdas Thakurdas: Yes. 

Lord Reading : No, I would never agree to that. I think that 
is introducing the very principle of discrimination which we want 
to prevent. It is giving the power to do it; I am not saying it is 
doing it, because the Legislature may never do it; but it is giving 
the power todo it. That is what I am trying to prevent. 

Sir Purshotamdas Thakurdas: Your Lordship's intention is that 
it should be restricted by those conditions which were laid down by 
the External Capital Committee of 1925, which cannot be altered ? 


Lord Reading: No. 
Sir Purshotamdas Thakurdas: May I understand what 1s meant 
by those words as put down by the draftsman ? 


Lord Reading: If you ask me, I should say the conditions pre- 
seribed by the offer of the bounties or subsidies, subject to duis: 
that there should be no discrimination, except in so far as you 
might possibly imply it by the conditions of the External Capital 
Committee, which are obviously permitted. 

Sir-Purshotamdas Thakurdas: Ave those the only conditions 
which Your Lordship is prepared to accept? 

Lord Reading: No, I have said not. You may lay down certain 
conditions, as is done in this country. You may lay down condi- 
tions intended to cover those conditions which may be apprehended, 
and which may be other than those merely of the External Capital 
Committee; but those conditions could not be of a discriminatory 
character. 

Mr. Benthall: Such as that the industry had to start at such 
and such a time in order to earn the bounty. 


Sir Purshotamdas Thakurdas: We have agreed that they should 
not be conditions of a purely racial character. Once they have 
restricted it to that I do not think we would be prepared to accept 
any other restriction, My Lord. That is the whole point. 

Mr. Iyengar: The whole point of Sir Purshotamdas’ difficulty 
is what ‘* the conditions ’’ denotes—the conditions referred to here 
or the conditions referred to in the previous paragraph in the re- 
commendations of the External Capital Committee. In the nature 
of things, as Lord Reading has pointed out, whenever a subsidy is 
offered by the Government through the Act of the Legislature, 
conditions will be prescribed there, and it is those conditions which 
are referred to. 

Lord Reading: Yes. 

Mr. Iyengar: So I strongly support Mr. Jayakar’ i 
to make clear such condition’ as may he prescribed. Sepererent 
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Lord Reading: I do not raise any objection to that; that is only 
a paraphrase. 

Chairman: Yese—‘‘ such conditions as may be preseribed.”’ 

Lord Reading: Certainly, I do not raise any objection to that. 


Chairman: Now paragraph 7 please. 

Mr. Gandhi: It says: ‘* With regard to method, it appears to 
the Committee,’’ Will you add this; I have simply said: ‘‘ save 
for the exception taken in paragraph 2.”’ 

Chairman: Certainly, Mahatma :—‘‘ save for the reservation in 
poregy 2."" I am much obliged to you. I ought to have done 
that. Now paragraph 7. 

Sir P. Thakurdas: May I just enquire about line 8 in para- 
graph 6? There you use the words “ usually under British manage- 
ment and financed with British capital.’ What are the implica- 
tions of that? 

Chairman: We must not tie ourselves down too much by defi- 
nition. We are putting it rather vaguely. 

Lord Reading: Surely that is only a recital; it is not an opera- 
tive part. 

Mr. Iyengar: It is a mere description. 

Sir P. Thakurdas; All right, Sir. 

Chairman: Now paragraph T. 

Sir P. Thakurdas: In paragraph 7, I see in the third line :— 

‘the constitution should contain a clause prohibiting 
legislative or administrative discrimination.” 
I wonder how it would be feasible to come to any decision about 
this? Later on I see the draft Report suggests that these matters 
might be referred to a Court of Law. 

Lerd Reading: I remember myself very distinctly that the 
words “ Legislative or administrative discrimination "* were used 
and as I understood the discussion it was accepted that no dis- 
tinction could be drawn between legislative or administrative acta. 
Otherwise it might be within the power of the administration to 
make discrimination of all kinds. 

Sir Purshotamdas Thakurdas: I know that I raised the question 
because I did not hear it in the course of the discussion this time. 
I want to know: if seven tenders were made and British and Indian 
firms tendered on equal terms, but an Indian tender was accepted, 
which was Rs. 5 higher than the British tender, would that be con- 
sidered a just cause for a Court suit? Is there any precedent for 
anything like this in any constitution? It is most unusual, I 
submit, and I very emphatically differ. 

Ghairman: Very well, thank you very much. You differ. We 
will put down that one Member disagrees. 


Mr. Joshi; I also disagree. 
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Chairman: Very well, we will say two Members disagree. Are 
there any comments on paragraphs 8, 9 and 10? If not, we will 
take paragraph 11. 

Mr. Joshi: On paragraph LI, I should like to say that T think 
in certain circumstances it would be within the power of the Gov- 
ernment or local bodies to take without compensation private pro- 
perty as a penalty for certain criminal offences or for public par- 
poses. I should like to know what is contemplated. 

Chairman: What is it you want? Is it the old law of 
attainder? 

Sir Tej Bahadur Sapru: 1 would not agree to that. 

Chairman: What do you suggest? Is it that if anybody, say, 
commits murder his property should be confiscated ? 

Mr. Joshi: In certain cases property is being confiscated to-day. 

Chairman: For what? 

Mr. Gandhi: Sedition. I can give you the instance. 

Mr. Joshi: Yes, for sedition. 

Lord Reading: Is it without compensation? 

Sir Tej Bahadur Sapru: May I deal with this? TIT think the 
case that is being referred to is that of Mahendra Pratap Singh, 
Raja of Hathras. I know that case very well, because I had to 
deal with the matter in my professional capacity. It was found 
that he had joined the enemy during the war and therefore he was 
declared to be an enemy and his property was confiscated but it 
was regranted to his son. 

Chairman: What do you want put in? 

Lord Reading: Would it not do if you put in “ Save under 
process of existing law.” 

Mr. Joshi: But the law may be changed later on. 

Chairman: You cannot help the people of India changing their 
laws. You cannot have them like the laws of the aie and 
Persians. 

Mr. Joshi: There is a second point. It might be necessary to 
take property for public purposes. The owners of the pro erty 
may have done sothitie on account of road improvements made by 
the municipality or the government. There is no reason why 
pro} should not be taken im such a case without compensation. 
As a matter of fact in certain conditions it may be in the interests 
of the property-owners themselves that their property shall be taken 
without compensation. 

Under certain conditions private roads are compulsorily taken 
over by municipalities without compensation, in the interests of 
the town itself. Certain owners of private roads, it may be, refuse 
to improve those roads and refuse to provide lighting, and therefore 
the munierpality has to take them over without compensation, 
Under these conditions we must provide for certain occasions on 
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which property may be taken by statutory bodies without com- 
pensation. 

Chairman; What I feel about this, Mr. Joshi, is that I should 
very much like to leave something for you to do when you sre a 
member of the Federal Government of India. You can then 
propose an amendment to this effect. 

Mr. Joshi; But if you make this a fundamental right, every 
law that is proposed will be declared to be void. 

Chairman: We cannot have that, no. 

Sir Akbar Hydari: I have been asked to make it clear that so 
far as this fundamental right is concerned, that no one should be 
deprived of his property save by judicial tribunal, that this may 
interfere to a certain extent with the rights of Indian States. 

Chairman: You are quite right. I will see that something is 
put in. 

Mr. Benthail: I should like to pay a tribute to the great 
courtesy which we have received throughout our negotiations with 
my Indian colleagues, and to the many constructive suggestions 
which they have made. 

fierginn oe I am sure we all agree with that. Thank you very 
much. 

Mr, Joshi: May I ask one question? What about the position 
of Labour legislation as a Federal subject? 

Chairman: Well, that is a very proper question. We had 
better take that to-morrow. 


. * * . * F 


(The Commuttee adjourned at If p.m.) 


PROCEEDINGS OF THE Frrry-THtrp MEETING or THE FEDERAL Stevc- 
TURE CoMMITTEE HELD ON Fray, 27TH Novemner, 193], at 
3-0 Poa. 


Consideration of the Draft Fourth Report on Financial Safequards. 


Chairman: With the leave of the Committee, I will do as we 
always do. In accordance with our practice, I will read through 
the whole of the Report and then come back and invite you to make 
any comments you desire to make on each one of the paragraphs. 

(The Chatrman here read pais tae of the Draft Fourth Report 
dealing with Financial Safequards.) 

1. In paragraph 11 of their Second Report the Committee 
in recording the general agreement, to which reference has 
been made in an earlier paragraph of this Report, that the 

* These paragraphs, as amended in consequence of the ensuing discussion, 


are printed as paragraphs 13—15 of the Fourth Report of the Federal Struc- 
ture Committee. (See pages 1267 to 1269. 
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assumption by India of all the powers and responsibility 
which have hitherto rested on Parliament cannot be made at 
one step, recorded the consequential opinion that, during a 
period of transition in certain situations which may arise 
outside the sphere of the reserved subjects, the Governor- 
General must be at liberty to act on his own responsibility, 
and must be given the powers necessary to implement his 
decision. And in paragraphs 14 and 18 to 20 of the same 
Report, they then proceeded to indicate in some detail their 
view of those situations in the financial sphere for which such 
special provision would be necessary. Their proposals in this 
connection were based upon the following fundamental pro- 
positions :— 

(1) That it is essential that the financial stability and 

credit of India should be maintained ; 


(2) That the financial credit of any country rests in the 
last resort upon the confidence of-the investor, actual and 
potential ; 

(3) That one result of the connection which has subsisted 
between India and the United Kingdom has been that her 
credit in the money markets of the world has hitherto been 
in practice closely bound up with British credit; and 


(4) That a change in her constitutional relations with 
the United Kingdom which involved a sudden severance of 
the financial link between ihe United Kinedom and India 
would disturb confidence and so place the new Indian 
Government and Legislature at a grave disadvantage. 


*. The proposals designed to avert such a situation have 
been further discussed at the Committee's present session. 
While some members consider that in present circumstances 
the proposals in graphs 18 to 20 of the Second Report 
may not prove sufficient, others have advanced the view that 
they erred on the side of caution, and that since there was 
no ground for postulating imprudence on the part of the 
responsible Executive and Legislature of the future nothing 
further was required in order to ensure financial stability, 
in addition to the normal powers of veto which would vest in 
the Governor-General, than the establishment, pending the 
creation of a Reserve Bank, of a Statutory Advisory Council, 
so constituted as to reflect the best financial opinion of both 
India and London, which would be charged with the duty of 
examining and advising upon financial and monetary policy. 
Tt was, however, suggested by those who held surh views 
that it mighe be advisable to provide that in the event of the 
rejection by the Legislature of the Government's proposals 
for the raising of revenue in any given year, the provision 
made for the last financial year should continue automati- 
cally to be operative. Some members again, who had not 
participated in the Committee's earlier discussions, went 
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further in their objection to the financial safeguards, and 
expressed themselves as unwilling to contemplate any limita- 
tions upon the powers of an Indian Finance Minister to 
administer his ohare in full responsibility to the Legis- 
lature, on the ground that a constitution which did not 
concede complete control of finance to the Legislature could 
not be described as responsible government, 


3. The majority of the Committee adhere to the principles 
enunciated in their previous Report. They feel strongly that 
if the attitude of caution with which the approached this 
question last January was justified—as thas are convinced 
by the considerations stated. in paragraph 1 of this Report 
that it was—the financial crisis which has since overwhelmed 
both the United Kingdom and India in common with so many 
other countries has still further reinforced its necessity. 
They feel further that in the conditions of complete, un- 
certainty and instability now so widely prevailing, it would 
serve no useful practical purpose here and now meticulously 
to examine, or to attempt to decide upon, the precise means 
to adopt to ensure and command BEF i ian in the stabili 
of the new order, and a safe transition to it from the old. 
The majority of the Committee therefore record it as their 
view that the conclusions reached in the Committee’s Second 
Report form an appropriate basis for approach to the task 
of framing the constitutional definitions of the powers and 
interplay in the sphere of finance of the various elements 
which will compose the Federal Authority which they en- 
visage, and that it would be premature at this stage to 
attempt to elaborate the application of these conclusions. 
While they are prepared to explore more fully the s 

stion of an Advisory Finance. uncil, they cannot on the 
faite of the discussion that has taken pee commit them- 
selves to the view that such a Council would adequately 
secure the effective maintenance of confidence in the eredit 
of India, which must be the essential test of the measures 
hecessary in the sphere of finance, 


Chairman: Now if you will kindly go back to the first page, 
paragraph 1, does anybody want to make any criticism on para- 
graph 1? 

Pandit M. M. Malaviya; In sub-paragraph (2) you say: 

* That the financial credit of any country rests in the last 
resort upon the confidence of the investor, actual and poten- 
tial.’’ 


Are those words actually essential ? 

Chairman: What it means is the investor or people who may 
become investors. Suppe se am not an investor in India, T 
might still be a man who per ps wanted to invest in India and so 
I should be a potential investor. 

i.T.c.—t. T 
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Pandit M. M. Malaviya: Then the potential investor may be 
not merely an English investor, but other people too? 

Sir Samuel Hoare: That is just what 1t means. 

Chairman: Yes, that is what it means. 

Pandit M. M. Malaviya: It means both actual and potential. 
Is it essential to keep those words? 

Chairman: It is almost an Irishism as we call it. A man is 
not an investor, but he may be an investor. It sounds funny to 

ut it in that way, but it is intended to cover people who actually 
have invested money, and therefore we want to retain their con- 
fidence, and people who, at some future date, may become investors. 
If there is nothing else on this paragraph, will you turn over the 
page and we will come to paragraph 2? . 

Sir Purshotamdas Thakurdas: May I ask whether the members 
who were present last time agreed with sub-paragraph (4) of para- 
graph 1? 

Chairman: You mean whether the people who were parties to 
the last Report will also be parties to sub-paragraph (4)? 

Sir Purshotamdas Thakurdas: Whether they think this is » 
correct inference from their Report? 

Chairman: Let us read it again. 

“And that a change in her financial relations with the 
United Kingdom which involved a sudden severance—’ 
those are the words, “‘ sudden severance "’— 
‘of the financial link between the United Kingdom and 
India would disturb confidence and so place the new Indiam 
Government and Legislature at a grave disadvantage.” 
I should think most of us—all of us, I should think—would agree 
to that word ‘‘ sudden.” 

Sir Purshotamdas Thakurdas: But then the question arises 
whether what they suggested is sudden. 

Chairman: Yes, but all they are committed to here is this 

‘that a change in her constitutional relations with the 

Meisin _ ar ese pricy a sudden severance of the 
cial link between the United Kingdom and India, wow 

disturb confidence.” eevee ceo 

Sir Purshotamdas Thakurdas: My point is that the ch 
indicated in the last Report could by no means be said tobe a 
sudden severance of the financial link. Therefore, that phrase as- 
I read it is rather a far fetched inference to make from that Report, 
However, it is not for me, as I was not a party to the Report, to- 
say what it meant. Tam only enquiring whether those who er 
parties to that Report agree with the inference. 

Pandit M. M. Malaviya: T think it is objectionable to put this 
paragraph in. 
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Sir Purshotamdas Thakurdas : If I may say so, it is not for us 
who were not present last time to criticise. It is for those who were 
present to say. 

Chairman: Sir Tej Bahadur Sapru, do you object? 

Sir Tej Bahadur Sapru: I see no objection to it. The para- 
graph says:— 

“ And that a change in her constitutional relations with 
the United Kingdom, which involved a sudden severance of 
the financial link between the United Kingdom and India 
would disturb confidence and so place the new Indian Goy- 
ernment and Legislature at a grave disadvantage.”’ 

The word “ sudden,” in my opinion, has reference to the temporary, 
or shall we say, transitional changes we contemplated at that time. 
Tt is quite a different jiuestion-ehiethan we Shall have transitional 
changes, but once you accept transitional changes the word 
“ sudden ”’ is true, 

Pandit M. M. Malaviya: That proposition, as [ understand it, 
is now formulated for the fret time. It is not reproduced from what 
was said last year. Am I right in saying that? 

Chairman : It is not a question in which you are involved at all. 

Pandit M. M. Malaviya: If this is formulated for the first 
time in these words, I suggest it is not justified. It says:— 

“ And that a change in her constitutional relations with 
the United Kingdom, which involved a sudden severance of 
the financial link between the United Kingdom and India, 
would disturb confidence and so place the new Indian Govern. 
ment and Legislature at a grave disadvantage.” 


A sudden severance of the financial link can only mean exercise by 
the Secretary of State of the authority he possesses over the Indian 

vernment in matters financial. I do not think in the discussions 
which have proceeded it has been agreed that that control shall 
continue to be exercised. 


Other arrangements have been considered in order to create 
confidence during the period of transition, but these do not neces- 
sarily imply the continuance of the financial link by the exercise 
of the financial powers of the Secretary of State. The only financial 
link which connects England with India officially is the Secretary 
of State. 

Mr. Iyengar : T would suggest that instead of the word “ link ” 
in this paragraph the word ‘‘ relations ”’ should be used. 

Chairman: Sir Tej Bahadur Sapru is satisfied with this word- - 
ing. I think we had better leave it, 

Sir Tey Bahadur Sapru: I should like to add one word arising 
out of the remarks by Pandit Malaviya. He seems to think that 
those who d with the substance of the proposition last year 
contemplated the continued control of the Secretary of State. I 
‘lo not interpret this as assuming anything of the kind. But apart 
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from the control of the Secretary of State, there are other financial 
links, and I believe the word ‘ sudden ”’ in this paragraph is used 
to denote the period of transition. We are satisfied that there 
would be a Reserve Bank, and we should have to make some provi- 
sion for that purpose. 

Mr. Benthall: Can we not make the word “ links,’’ in the 
plural ? 

Chairman: I accept Sir Te] Bahadur Sapru’s interpretation. 
It is certainly what we meant. 

Sir Purshotamdas Thakurdas: If the plural is to be used, I beg- 
to submit that it is not being contended by the other side that we 
are disturbing more than one link. It is not suggested that any 
other link may be touched. Therefore the plural would not be 
applicable at all. The link is the Secretary of State's control. 
There is only one link. What is the other link Sir Te] Bahadur 
Sapru has in mind? 


Sir Tej Bahadur Sapruw: Well, the relations between the two- 
countries. I certainly did not mean by the financial link the link 
of the Secretary of State. 

Sir Purshotamdas Thakurdas: I do not know whether it would 
be agreed that that is not intended. 


Pandit M. M. Malaviya: May we know what the financial link 
indicates in this paragraph if it does not indicate the control which 
the Secretary of State exercises over the Government of India? 


Chairman: You have heard what Sir Tej Bahadur Reps saya. 
I cannot put it better than that. We are now stating what those- 
gentlemen who were here on the last occasion put forward. 


Pandit M. M. Malaviya: Sir Te] Bahadur Sapru has said that 
it does not mean the continuation of the financial powers of the- 
Secretary of State. Is that accepted by the Secretary of State? 


Sir Samuel Hoare: To me it is a general term. I do not want 
to define what it is. I think it is much better to leave it general 
like this. It is stating the fact which was the very basis of our 
discussions last year. it it had not been for this fact that a sudden 
severance of the link, whatever that link might be, would shake- 
India’s credit, there would have been no discussion of safeguards, 
and I imagine that a good many of the gentlemen who agreed to- 
saferuards last year would not have agreed to them. 


Sir Purshotamdas Thakurdas: The difficulty is this, that we 
who are parties to this Report, before we give our assent to it, must 
understand what each word and phrase carries. 

Sir Samuel Hoare: I would not admit that at all in a sentence- 
of this kind. It is merely a historical fact of what took place last 
year. 
Sir Purshotamdas Thakurdas: And it is just that historical fact. 
that I do not agree with. 
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Sir Samuel Hoare: You may not agree with it but it was the 
fact as it emerged last year. Historically eaking, I think this 
accurately describes one of the results of Saeieidanans last year. 

Sir Purshotamdas Thakurdas : Sir Tej Bahadur Sapru does not 
inform us that that was his intention, by any means. 

Lord Reading: Would not it meet the situation if you make it 
in the plural and say “ links ’’ instead of “ link i 

Pandit M. M. Malaviya: That would make it worse, because at 
present we are trying to cut only one link. 

Mr. Jayakar : I suggest if there is the slightest chance of these 
words “ financial link ’? being misconstrued it will be better to put 
the words “‘ financial relations.’’ 

Pandit M. M. Malaviya: We are providing safeguards which 
will satisfy British interests, and no other interest wi suffer. All 
the discussions we have had have been to ensure that there shall 
be no want of confidence by disturbance of other relations. As 
this stands, my objection to it is that it puts forward a proposition 
which is not correct and which will not fit in with what we have 
been discussing. We have been discussing safeguards which should 
be agreed upon. This statement, “a sudden severance of the 
financial link between the United Kingdom and India would dis- 
turb confidence,’ cannot mean anything except the relationshi 
which the Secretary of State has to the Government of India, an 
to say that the sudden severance of that link will disturb the con. 
fidence and so place the new Indian Government at a great dis- 
advantage is to go against the propositions which have been agreed 
upon, 

Chairman; I do not quite follow that. If you would be good 
enough to look at the beginning of it again, it is their proposal in 
this connection. 

Pandit M. M. Malaviya: That is why I asked whether this was 
the language that was formulated last year. It is not so, This 
has been formulated for the first time this year, and as it has been 
formulated for the first time this year, I request that the language 
used should be such as can be agreed upon and which should seem 
to us who are here now exactly to express what was decided upon 
last year. 

Lord Reading: Is not the true position here that we are merely 
stating what were the fundamental propestions u which the 
Report of last year was based? And that is sure y a matter on 
which those who were present are best able to speak, 

Pandit M. M. Malaviya: Those discussions are recorded, and 
this goes beyond them. 

Lord Reading: It really does not. It states what the proposi- 
tion is based upon. 

Pandit M. M. Malaviya: Suppose it is decided that the control 
which the Secretary of State at present exercises over the Govern- 
ment of India should be exercised hereafter in India by such 
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from the control of the Secretary of State, there are other financial 
links, and I believe the word “sudden ”’ in this paragraph is used 
to denote the period of transition. We are satisfied that there: 
would be a Reserve Bank, and we should have to make some provi- 
sion for that purpose. 

Mr. Benthall: Can we not make the word “ links,”’ im the 
plural ? 

Chairman: I accept Sir Tej Bahadur Sapru’s interpretation. 
It is certainly what we meant. 

Sir Purshotamdas Thakwrdas: It the eos is to be used, I beg 
to submit that it is not being contended by the other side that we 
are disturbing more than one link. It is not suggested that any 
other link may be touched. Therefore the plural would not be. 
applicable at all. The link is the Secretary of State’s control. 

ere is only one link. What is the other link Sir Te] Bahadur 
Sapru has in mind? 


Sir Tej Bahadur Sapru: Well, the relations between the two. 
countries. I certainly did not mean by the financial link the link 
of the Secretary of State. 

Sir Purshotamdas Thakurdas: I do not know whether it would 
be agreed that that is not intended. : 


Pandit M. M. Malaviya: May we know what the financial link 
indicates in this paragraph if it does not indicate the control which 
the Secretary of State exercises over the Government of India? 

Chairman: You have heard what Sir Te] Bahadur Sapru says. 


IT cannot put it better than that. We are now stating what those- 
gentlemen who were here on the last occasion put forward. 


_ Pandit M. M. Malaviya: Sir Tej Bahadur Sapru has said that 
it does not mean the continuation of the financial powers of the- 
Secretary of State. Is that accepted by the Secretary of State? 


Sir Samuel Hoare: To me it is a general term. I do not want 
to define what it is. I think it is much better to leave it general 
like this. It is stating the fact which was the very basis of our 
discussions last year. If it had not been for this fact that a sudden 
severance of the link, whatever that link might be, would shake- 
India’s credit, there would have been no discussion of safeguards, 
and I imagine that a good many of the gentlemen who agreed to 
safeguards last year would not have agreed to them. 


Sir Purshotamdas Thakurdas: The difficulty is this, that we 
who are parties to this Report, before we give our assent to it, must 
understand what each word and phrase carries. 

Sir Samuel Hoare: I would not admit that at all in a sentence 
of this kind. It is merely a historical fact of what took place last 
year. 

Sir Purshotamdas Thakurdas; And it is just that historical fact. 
that I do not agree with. 
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Sir Samuel Hoare: You may not agree with it but it was the 
fact as it emerged last year. Historically s eaking, I think this 
accurately describes one of the resulis of our Randielons last year. 

Sir Purshotamdas Thakurdas: Sir Tej Bahadur Sapru does not 
inform us that that was his intention, by any means. 

Lord Reading : Would not it meet the situation if you make it 
in the plural and say ‘‘ links *’ instead of ‘ link??? 

Pandit M. M. Malaviya: That would make it worse, because at 
present we are trying to cut only one link, 

Mr. Jayakar : J suggest if there is the slightest chance of these 
words “‘ financial link ’” being misconstrued it will be better to put 
the words ‘* financial relations.’’ 

Pandit M. M. Malaviya: We are providing safeguards which 
will satisfy British interests, and no other interest will suffer. All 
the discussions we have had have been to ensure that there shall 
be no want of confidence by disturbance of other relations. As 
this stands, my objection to it is that it puts forward a proposition 
which is not correct and which will not fit in with what we have 
been discussing. We have been discussing safeguards which should 
be agreed upon, This statement, ‘‘a sudden severance of the 
financial link between the United Kingdom and India would dis- 
turb confidence,’’ cannot mean anything except the relationshi 
which the Secretary of State has to the Government of India, an 
to say that the sudden severance of that link will disturb the con- 
fidence and so place the new Indian Government at a great dis- 
advantage is to go against the propositions which have been agreed 
upon. 

Chairman: I do not quite follow that. If you would be good 
enough to look at the beginning of it again, it is their proposal in 
this connection. 

Pandit M. M. Malaviya: That is why I asked whether this was 
the language that was formulated last year. It is not so. This 
has been formulated for the first time this year, and as it has been 
formulated for the first time this year, I request that the language 
used should be such as can be agreed upon and which should seem 
to us who are here now exactly to express what was decided upon 
last year. 

Lord Reading: Is not the true position here that we are merely 
stating what were the fundamental proportions upon which the 
Report of last year was based? And that is surely a matter on 
which those who were present are best able to speak. 

Pandit M. M. Malaviya: Those discussions are recorded, and 
this goes beyond them. 

Lerd Reading: It really does not. It states what the proposi- 
tion is based upon. 

Pandit M, M. Malaviya: Suppose it is decided that the control 
which the Secretary of State at present exercises over the Govern- 
ment of India should be exercised hereafter in India by such 
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ies eee as Your Lordship, for instance, haa already contem- 
plated, of the establishment of a Reserve Bank, and by another 
ee such as is in comonp ne of a Financial Advisory 
Board, then I submit the link which connects England through the 
Secretary of State with India at present would be severed. 
Lord Reading: This does not touch that. This statement does 
not affect anything you have said. 
Chairman; I think we could all get a Dest upon this by the 
insertion of a couple of words. The Pandit Malaviya is of this 
opinion; he says: ‘On the last occasion the Committee came to 
certain recommendations or certain views and you want to state 
them.” But you have not stated them properly because I do not 
think, from what I know or from what I have heard, that the 
proposals of the Committee on the last occasion were based upon 
these fundamental provisions, and so I think what I shall put in 
now is this:— 
“Their proposals in this connection were based by some 
of them *’— 
that is by some of the members of the Committee— 

“upon the following fundamental propositions.” 
Certainly mine were; that includes me. And then you will be able 
to say: “* Well, you were foolish enough, Lord Chancellor, to base 
your proposals upon those fundamental propositions, but other 
people did not; ’’ and that will meet your pot, It will read :— 

** The eee "not “‘ their proposals *’—‘“‘ the pro- 
posals in this connection were based by some of the members 
upon the following fundamental propositions.’’ 

Pandit M. M. Malaviya: Would Your Lordship say: “* In view 
of some of the Committee,’’ or ‘‘ In the opinion of some members 
of the Committee *’? 

Chairman: Yes, I can say that. Where do you want that to 
come in? 

“The proposals in this connection were based in the opi- 
nion of some members of the Committee upon the following 
propositions.”’ 

Pandit M. M, Malaviya: Yes. 

Chairman; Very well, I will accept that. 

Pandit M. M. Malaviya: Will you also kindly put in in some 

lace an expression to show that some of us do not agree that this 
is a correct view of what took place last year? 

Chairman: No, I will not put that in. 

Lord Reading: How can those who were not present express a 
view as to that? 

Chairman: How can you express that view ? 

Pandit M. M. Malaviya: From the records. 


1257 


Chairman : I cannot do that. You can point that out later on. 
I really have met you very very fairly, if you will permit me to 
say so. Now paragraph 2. 

Sir Purshotamdas Thakurdas : My Lord, ding paragraph 2, 
I see the words “‘ Reserve Bank ’’ occur in this for the first time 
and perhaps the only time. May I ask whether it is proposed to say 
anything regarding how the Reserve Bank can be started whenever 
it is possible to start it, and by legislation where? That is a 
point, Your Lordship will remember that I specifically referred to, 
and I do think it is important for us to know whether this 
Committee is going to express any opinion on that score or not, 


Chairman: Well, what would you like put in? 


Sir Purshotamdas Thakurdas : My personal opinion is that it 
should be started by a Statute in the Legislative Assembly. 


Sir Tej Bahadur Sapru: Will you have: “‘ by the creation by 
the Indian Legislature of a Reserve bank ’?? 


Sir Purshotamdas Thakurdas : I will be quite satisfied with that, 
Sir. 


Mr. Sastri: I see Lord Reading indicating dissent. 

Chairman: I think I will accept that. 

Sir Tej Bahadur Sapru: “ Pending the creation by the Indian 
Legislature.” 

Chairman: Yes: ‘‘ Pending the creation by the Indian Legis- 
lature.’’ Will that meet you, Sir Purshotamdas? 

Sir Purshotamdas Thakurdas : Yes; that is what I think myself, 
Sir. Thank you. 

Sir Akbar Hydari: ‘‘ Indian Federal Legislature ’’, Sir? 

Sir Purshotamdas Thakurdas: Of course. It will certainly not 


be by any of the Provincial Legislatures. It will have to be 
Federal or Central. Of course, Federal, 


Sir Akbar Hydari: Federal. 
Chairman: Well, I will put in ‘ Federal.” 


Sir Purshotamdas Thakurdas : Certainly, Sir: “‘ by the Indian 
Federal Legislature.’’ 


Mr. Benthall: It might be done before the commencement of 
ederation. 


Lord Reading: How can it? 

Sir Purshotamdas Thakurdas: There will be no Federal Legis- 
lature then. 

Mr. Benthall: The Reserve Bank might be started next year if 
conditions improve. 

Sir Samuel Hoare: I think there is something in Mr. Benthall’s 
point. It is unlikely in the present state of the world. I mean 
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everybody wants to start the Reserve Bank as soon as possible. 
There is no doubt about that. 

Mr. Iyengar: I think Mr. Benthall has in view the prospect that 
you may not have a federation for some years. 

Mr. Benthall: That is possible, yes. 

Mr. Iyengar: And therefore he wants to make sure that whether 
the federation comes or not the Reserve Bank shall come. 

Chairman: There is nothing to prevent anybody doing any- 
thing. It is only dealing with after federation. 

Mr. Benthall: No, but I would leave out the word “‘ Federal ” 
and make it “* Indian,” 

Mr. Jayakar: It leaves it possible for both countries. 

Lord Reading: I think Indian Legislature is as good as the 
other. 

Chairman: Then we will leave out ‘‘ Federal *’ and put in “ hy 
the Indian Legislature.’’ Now on the next page please, para- 
graph 3. 

Pandit M. M. Malaviya: I want to say a few words about para- 
graph 2 yet. May I? 

Chairman: Yes, please. 

Pandit M, M. Malaviya: The paragraph speaks of the creation 
“© of a Statutory Advisory Council, so constituted as to reflect the 
best financial opinion of both India and London, which would be 
charged with the oy of examining and advising on financial and 
monetary policy.’? I thought the proposal put forward by Sir Tej 
Sapru was that there should be an Advisory Council on matters of 
currency and exchange. | 

Sir Tej Bahadur Sapru ; That is so. 

Pandit M. M. Malaviya: Therefore I suggest it should be so 
stated, The pategraph should read “* haceal with the duty of 
examining and advising upon questions of currency and exchange.”’ 

Sir Samuel Hoare: Financial and monetary policy means that, 

Chairman: That is what it means. 

Lord Reading: If he wanta to limit it, I do not see any objec- 
tion, but you are giving them something wider. 

Chairman: Well, Pandit Malaviya, I will accept your words 
but, if you will forgive me saying so, they are against your own 
interests. I accept them, but I think it is not wise of you. 

Pandit M. M. Malaviya: Are you omitting the word “ finan- 
cial 7"? 

Chairman: I accept what you suggest, but they are limitin. 
words. I advise you to keep in the words in the paragraph which 
do not limit but you can have whichever you like. i ceees the 
words you suggest, but they are words which militate against your 
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own interests. We will make the paragraph read ‘‘ charged with 
the duty of examining and advising on currency and exchange.” 

Pandit M. M. Malaviya: I asked, is it to advise on financial 
policy generally? [I thought it was limited to currency and ex- 
change. I have no objection to the words “‘ monetary policy " 
being retained, but I object to the word “ financial.’? 

_ Chairman: I accept it and I will cross out the word “ finan- 
cial” and leave it at ‘‘ monetary policy.’’ The day will come, I 
am afraid, when you will regret it, but that is not my fault. 
Paragraph 3, please. . 

Sir Purshotamdas Thakurdas: I took it when the question of 
this Statutory Advisory Council was being discussed that it was 
only to go on until a Reserve Bank comes into being. 

Chairman: I see what you mean. 

Sir Purshotamdas Thakurdas: It may be kept on afterwards if 
found useful, but it need not. It would be only for the period 
before the Reserve Bank comes into existence. 

Mr. Jayakar: The words in the paragraph are “ pending the 
creation of a Reserve Bank.’’ 

Sir Purshotamdas Thakurdas : Does that mean with the creation 
of a Reserve Bank it would go out? 

Mr. Jayakar: Of course. 

Sir Purshotamdas Thakurdas: I do not know. 

Mr. Benthall: I should have liked to say a good deal more if 
we were poing into detail, but I think it better to leave it as vague 
as p 8. 

Chairman: Will it meet your views if I put on record that in 
the opinion of some members of the Committee it should come out? 
I will do that. 

Sir Purshotamdas Thakurdas: It may not be necessary to have 
it afterwards. 

Chairman.: Very well, we will put it in in this form: ‘ Some of 
the members are of opinion that it will not be necessary to have 
this Advisory Council after the Reserve Bank comes into existence.” 
In what part of the paragraph would you like that inserted P 

Sir Purshotamdas Thakurdas: After the words ‘‘ monetary 
policy.” I would further suggest, Sir, that it should be stated 
that the Statutory Railway Board will be set up only by legislation 
in the Indian Legislature. 

Chairman: That has not yet been discussed. It is a matter we 
shall have to leave for future decision. I agree that it is an im- 
portant thing, but we have not discussed it. 


Sir Purshotamdas Thakurdas: I thought that no one had criti- 
cised what I had said on the point. 

Sir Tey Bahadur Sapru: There was no unanimous decision on 
that point on the last occasion. 
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Sir Purshotamdas Thakurdas: I feel that some expression of 
opinion ought to go out from this Committee on the question. 

Sir Tej Bahadur Sapru: There is no mention of a Statutory 
body whatever. 


Mr. Joshi: The Statutory Board should be created by the consti- 
tution itself. 


Sir Tej Bahadur Sapru: There is nothing in the Report about it. 

Sardar Ujjal Singh: As a matter of fact, I pointed out that if 
a Statutory Authority was going to be established it should be left 
to the Indian Legislature. 

Sir Purshotamdas Thakurdas: May I read from the second Re- 
port of the Federal Structure sub-Committee presented at the 
meeting of the Conference on January 15th? I quote from para- 
graph 19: ‘* In this connection the su mittee take note of the 
proposal that a Statutory Railway Authority should be established, 


and are of opinion that this should be done, if after expert examin- 
ation this course seems desirable.”’ 


Sir Tej Bahadur Sapru: The Report of the Plenary Session 
ng that we all objected to the Statutory Authority being created 
at all. 


Sir Purshotamdas Thakurdas: May I take it that this present 
Report is not being conformed to the one I have just quoted ? 


Sir Tej Bahakur Sapru: Of course not. 
Sir Purshotamdas Thakurdas: I thought earlier we were .con- 
firming this Report. I am quite satisfied. 
Chairman: Mr. Gandhi has something that he wants to add at 
the end of paragraph 2. 
Mr. Gandhi: I wish to add at the end of paragraph 2, after the 
words “‘ responsible government *’ the words, “‘ and that the dero- 
tion from complete control would hamper the Finance Minister 
in the discharge of his duty.”’ 
Chairman: Those words are noted. 
Now we come to paragraph 3, please. 


Sir Purshotamdas Thakurdas : Yn the first sentence of paragraph 
3 you have this: ‘‘ The majority of the Committee adhere to the 
principles enunciated in their previous Report.’’ In view of the 
discussion I raised on sub- h 4 of paragraph 1, I am afraid 
I cannot be one of the majority who adhere to those principles. 


Chairman; If you will kindly look at the sentence a moment: 
“The majority of the Committee adhere to the principles enun- 
ciated in their previous Report; ”’ it was not your Report at all, 
but I will make it clear that it does not apply to you. It was not 
meant to apply to you. 


Sir Purshotamdas Thakurdas: Then ‘‘ The majority of the Com- 


mittee ’’ there means the majority of the Committee present at the 
last time? 
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Chairman : Yes, not you. 
Then going on, is there anything more on paragraph 3? 
Now turn over to page 4. 


Subject to those alterations which you have been good enough 
to indicate and which I have adopted. I will sign the Report on 
behalf of the Committee. 


Now, Mr. Joshi, please. 


Mr. Joshi: I should like to know what sort of $e orn you pro- 

se to make on the question as to the power of the Federal i 

ture and the Federal Government to legislate on Labour questions 
affecting the whole of India. 


Chairman: I think what I pro to say, subject to your agree- 
ing to it, is this. Mr. Joshi’s faint is ot econ Fompertatioe: A 
solution of the difficulties to which he has drawn our attention will 
have to be found when the precise relationship between the legis- 
lative powers of the Federal and Provincial Legislatures is finally 
determined. In this particular matter there has not been an oppor- 
tunity this Session to advance further than the general conclusions 
reached at the last Session and we cannot therefore report on the 
details of it, but further consideration will have to be given to it, 
Will that meet your wishes and views? 


Mr. Joshi: Yes. 


Chairman: Thank you very much, Then what I will do is this. 
That must appear somewhere, and I think it had better be appended 
in its proper place in the Report on the Legislatures. hat, I 
think, would meet your views. 


Mr. Sastri: Lord Chancellor, are we now winding up this Fede- 
ral Structure Committee ? 

Chairman: I am afraid so; I am very sorry; I should have liked 
to have gone on. 

Mr. Sastri: If so, will you allow me, as one who has been faith- 
ful in attendance in this Committee and one who, I hope, has also 
been equally faithful in allegiance to this Committee and its 
work, to say a few words to express our feelings of complete confi- 
dence in you as our Chairman. 

Chairman: Thank you very much, Mr. Sastri. 

Mr. Sastri: My Lord, words fail me to convey this vote of 
thanks. It is a vote in which our hearts are all deeply engaged. 
We remember the extraordinary courtesy and patience with which 
you itted us to wander over a range which, already wide in 
yeselt was I fear not wide enough for the purposes of the discussion 
of some among us. 


Chairman: Quite right. 

Mr. Sastri: You gave us a free hand, and, if I may say so, in 
allowing us to revel in our freedom you have possibly contributed 
to the efficiency of this Committee’s work. Moreover, Sir, there is. 
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just one word which I would like to say at the end of our sittings, 
and in this I hope I carry the judgment and the wishes of every 
single member of this Committee. Our Committee’s work has been 
of the utmost importance to the mission which has brought us all to 
this country. It has in India and in England aroused the greatest 
possible attention. It is quite likely that in much that we said and 
in much that we did we have made errors of judgment. It is quite 
likely that in much of the work that we have actually done we have 
not succeeded in carrying the judgment and the wishes of either the 
people in India or the people in this country ; but amongst ourselves, 
although there were sometimes differences of a sharp kind between 
one section and another, there has prevailed a most wonderful spirit 
of cordiality, a spirit of give-and-take upon all sides, British and 
Indian, Indian States and British India, Labour and non-Labour. 
Upon all sides there has been an admirable spirit and a willingness 
that the labours of this Committee and, therefore, the labours of 
the Conference, should reach a successful and happy issue. That 
dominant feature of the proceedings of this Committee has been in 
large measure secured, I believe, by the absolute impartiality and 
by the rulings of our Chairman, by the way in which when we 
sometimes fell from the high standard which he would have set, he 
continually reminded us that in our speeches and in our delibera- 
tions we must not fix our eyes upon the little part of India and 
Indian policy to which we belong, but upon that future united 
and eee Talia which we are all trying to build up. That ideal 
the Lord Chancellor never allowed to fade from his own mind or 
from the mind of any one of us. For that act as well as for others 
we stand deeply indebted to you and we believe that if ever we are 
engaged upon a task of equal difficulty and complexity we could 
never wish ourselves greater good fortune than to Sava a Chairman 
of your type and your character. 


Chairman: Thank you very much. 


Sir Tej Bahadur Sapru: My Lord Chancellor, will you permit 
me to say one or two words following the very warm tribute which 
has been paid to you as Chairman of this Committee by my friend 
Mr. Sastri? I cannot add many words. I will only venture to say 
this much, that whatever the future is going to be and whatever 
the result is going to be of our labours here, everyone of us will 

that we owe to you a deep debt of gratitude for the manner 
in which you have conducted our proceedings this year as well as 
last year. It has been a genuine Slourare to have worked with you 
and for many of us it will be a very pleasant memory when we have 
gone back from your delightful country. I would only venture in 
the tribute that has been paid to Your Lordship to associate the 
members of the staff and your advisers who have borne the brunt of 
the day. The outside world judges the work of this Conference 
by the amount of giana! Saas has flowed round this table, but the 
outside world does not know what amount of thought and labour 
has been put into the various decisions that has been arrived at and 
the amount of labour involved in the Reports that have been pre- 
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pared and prepared so skilfully and with so much rapidity. I 
would like, therefore, to express a genuine sense of admiration for 
the manner in which they have woked with you. 


Mr. Jinnah : My Lord Chancellor, I should like to endorse every 
word that has been said by the Right Honourable Mr. Sastri and 
Sir Te} Bahadur Sapru. May I add one word more? It is this. 
I think we fully expected you, Sir, to discharge your duties im- 
partially, justly and fearlessly, but what you have done is not 
merely what was expected of you. You have made us all feel that 
you have discha your duty in that direction. It is one thing 
for the Chairman to be impartial, but it is another thing to make 
every member of the Committee feel that you have acted up to 
those principles. You have upheld our Fights and our privil 
as members of this Committee in a manner which I say no other 
Chairman could possibly have done, in spite of all the trying situa- 
tions that have arisen from time to time. I wholeheartedly con- 
gratulate you that you have won the heart of every member of this 
Committee. What may be the result of the work of this Committee 
is another matter but you have discharged your duty magnificently. 


Chairman: Thank you very much, Mr. Jinnah. 


H.H. The Nawab of Bhopal: We of the Indian States wish to 
associate ourselves with every word that has just been said, and we 
all join most sincerely in the vote of thanks that has been moved to 
you, Lord Chancellor, and with the tribute that has been paid to 
members of the staff. 


Mrs. Subbarayan: I entirely associate myself with the warm 
tribute paid by Mr. Sastri and Sir Tej Bahadur Sapru and others. 
As a new member, a lay member, and a minority of one, I found 
that your kindness aid encouragement mitigated my terrors on 
entering an assembly of experts. Our deliberations have been 
carried on in an atmosphere of genuine friendliness and sympathy 
which have radiated from the Chair upon the Committee, and I am 
sure we are all very grateful to you for all your kindness. 


Chairman: Your Highnesses, My Lords, Ladies and Gentlemen, 
I am very touched—no one could help being deere your very 
kind expressions of opinion, and the cordial way in which all of you 
have received the too kind remarks made by the various speakers. 
But I should first of all like to say how much I have been helped in 
my labours by the distinguished civil servants who have been here 
in daily attendance. I do not think it is any secret—if it is a 
secret, it shall no longer be one—that since you left these shores on 
the last occasion I have been presiding over a committee of civil 
servants, seven or eight in number, who have been discussing all 
the questions that we have discussed here. We have often met as 
many as four times a week, and our meetings are to be counted not 
by the dozen but by the score, and memoranda have been produced 
which are of the greatest possible assistance to us all. I desire that 
those civil servants should have the chief share in any praise that 
may be mentioned. ~ 
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_ As for myself, although the task may be a difficult one, espe- 
cially when I have had to hurry you up, as happened this week, 
it has been an exceedingly pleasant one, and I want to say this, 
first, aa and Naira time, omni favour of sete Indi Be: 
am n ing esert you, and I am going to take care that 
nobody doe desert you, and I do not oi anybody desires to de 
so. In my view a Federal India is not only possible, I think a 
Federal India is probable. And the sooner we can satisfy your 
aspirations the better for everybody. I am not going to say. 
wren ht I hope I shall meet you again somewhere, some day, and 

hope at any rate that I shall be one of the first to be able to con- 
epee India upon having achieved what I know to be its ambi- 


ion, and what I know will bring it peace and prosperity at the last.. 
I thank you. 


(The Committee adjourned at 4-5 p.m.) 
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FOURTH REPORT OF FEDERAL STRUOTURE 
COMMITTEE. 


1. The Committee, when discussing the subjects covered by this 
Report, viz., Defence, External Relations, Financial Safeguards and 
Commercial Discrimination, did not have the advantage of hearing 
the views of the Muslim members of the British Indian Delegation 
who reserved their opinion on such questions until such time as a 
satisfactory solution had been found of the problems which con- 
fronted the Minorities Committee. Some other representatives of 
minorities similarly reserved their opinion. 


DEFENCE. 


2. Our consideration of the question of Defence in its constitu- 
tional aspect is based on the principle enunciated in the Defence 
sub-Committee at the last Session that ‘‘ The Defence of India must, 
to an increasing extent, be the concern of the Indian people, and not 
of the British Government alone.’ 


3. The view was strongly put forward by some members that no 
true da poweg gts for its own government will be conferred on 
India unless the subject of Defence (involving, of course, the control 
of the Army in India, including that of the British troops) is 
immediately placed in the hands of an Indian Ministry responsible 
to an Indian Legislature, with any safeguards that can be shown to 
be necessary. 

4. The majority of the Committee are unable to share this view. 
They consider that it is impossible to vest in an Indian Legislature 
during the period of transition the constitutional responsibility for 
eaaticlting efence, so long as the burden of actual responsibility 
cannot be simultaneously transferred. 

5. The majority of the Committee therefore reaffirm the conclu- 
sion reached in the Committee at the last Session that “the 
assumption by India of all the powers and responsibility which 
have hitherto rested on Parliament cannot be made at one step 
and that, during a period of transition, the Governor-General shall 
be responsible for Defence,’’* being assisted by a ‘‘ Minister ”’ of 
his own choice responsible to him and not to the Legislature. 

6. At the same time there is no disagreement with the view that 
the Indian Legislature must be deeply concerned with many aspects 
of Defence. It is undeniable that there can be no diminution of 
such opportunities as the present Legislature possesses of dis- 
cussing and through discussion of influencing Defence administra- 
tion. While the size, composition and cost of the Army are 
matters essentially for those on whom the responsibility rests and 
their expert advisers, yet they are not questions on which there 


*See paragraph 11_of the Second Report of the Federal Structure sub- 
Committee. 
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ean be no voicing of public opinion through constitutional channels. 
The Legislature would thus continue to be brought into the counsels 
of the Administration in the discussion of such outstanding 
roblems as the carrying out of the policy of Indianisation. 

urther, there must be correlation of military and civil adminis- 
tration where the two spheres, as must sometimes inevitably be 
the case, are found to overlap. In the latter connection the 
hick fete was made that a body should be set up in India 
analogous to the Committee of Imperial Defence in Great Britain. 
Some members of the Committee considered that even though res- 
ponsibility for the administration of the Army might remain, 
during a period of transition, with the Governor-General, the 
final voice on such questions as the size, composition and cost of 
the Army should rest with the Legislature. 


7. To secure the measure of participation contemplated under 
paragraph 6 by the majority of the Committee, various suggestions 
were made, the cardinal feature of which, in almost all instances, 
was the precise position to be assigned to the “‘ Minister ** appointed 
by the Governor-General to take charge of the Defence portfolio. 
Tt was assumed that his functions would roughly correspond to 
those of the Secretary of State for War in the United Kingdom. 
Among the more important proposals made were the following :— 


(i) The *‘ Minister,” while primarily responsible to the 
Governor-General, should, as regards certain aspects only of 
Defence, be responsible to the Topidistare 


(it) The ‘‘ Minister,’’ though responsible to the Governor- 
(General, should be an Indian; and he might be chosen from 
among the Members of the Legislature. 


(tit) The ‘* Minister,”’ of the character contemplated in 
(wz), should be considered to be a Member of the ‘‘ respon- 
sible *’ Ministry, partinipesing in all their discussions, 
enjoyng joint responsibility with them, and in the event 
of a defeat in Legislature over a question not relating to 
the Army should resign with them though, of course, re- 
maining eligible for immediate re-appointment by the 
Governor-General. 


8. While some of these suggestions contain the germs of possible 
lines of development, it is impossible to escape from the conclusion 
(a) that, so long as the Governor-General is responsible for Defence, 
the constitution must provide that the Defence ‘‘ Minister ’’ should 
be appointed at the unfettered discretion of the Governor-General 
and should be responsible to him alone, and (b) that this ‘* Minis- 
ter's "’ relations with the rest of the Ministry and with the Legis- 
lature must be left to the evolution of political usage within the 
framework of the constitution. 


9. The view was put forward that, while supply for the defence 
services should not be subject to the annual vote of the Legislature, 
agreement should be sought at the outset on a basic figure for such 
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expenditure for a period of, say, five years, subject to joint review 
by the Legislature and representatives of the Crown at the end of 
such period, with special powers in the Governor-General to incur 
expenditure in cases of emergencies. The details of any such plan 
should receive further careful examination. 


ExtTernat RELATIONS. 


10. Very similar considerations to those governing the consti- 
tutional treatment of Defence apply in the case of the subject of 
External Relations, and in gen the views expressed by members 
of the Committee on this subject followed closely their opinions 
regarding the constitutional provisions in relation to Defence. In 
particular the majority of the Committee reaffirm the view taken in 
the Second Report of the sub-Committee (paragraph 11) that the 
Governor-General should be responsible for External Relations. 


11. There is, however, a difficulty in connection with External 
Relations which hardly arises in the case of Defence, viz., that of 
defining the content of the subject. The reserved subject of 
External Relations would be confined primarily to the subject of 
political relations with countries external to India and eclations 
with the frontier tracts. Commercial, economic and other rela- 
tions would fall primarily within the purview of the Legislature 
and of Ministers responsible thereto; in so far, however, as ques- 
tions of the latter character might react on political questions, a 
special responsibility will devolve upon the Governor-General to 
secure that they are so handled as not to conflict with his respon- 
sibility for the control of external relations. There will accord- 
Saply, be need for close co-operation, by whatever means may prove 
through bea most suitable for securing it, between the 
Minister holding the portfolio of ‘‘ External Relations *’ and his 
colleagues the “‘ responsible ’’ Ministers. 

12. Some misunderstanding may have been caused by the 
description, in paragraph 11 (ii) of the sub-Committee’s second 
Report, of External Relations as including ‘‘ Relations with the 
Indian States outside the Federal sphere.’’ As set out in the 
Prime Minister's declaration at the close of the last Session, “*‘ The 
connection of the States with the Federation will remain subject 
to the basic principle that in regard to all matters not ceded by 
them to the Federation their relations will be with the Crown acting 
through the agency of the Viceroy.” 


Frvancrat. SAFEGUARDS. 


18. In paragraph 11 of their Second Report the sub-Committee 
in recording the general agreement, to which reference has heen 
made in an earlier paragraph of this Report, that the assumption 
by India of all the powers and responsibility which have hitherto 
rested on Parliament cannot be made at one step, recorded the 
consequential opinion that, during a period of transition in certain 
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situations which may arise outside the sphere of the Reserved 
Subjects, the Governor-General must be at liberty to act on his 
own responsibility, and must be given the powers necessary to 
implement his decision. And in paragraphs 14 and 18 to 20 of 
the same Pepe they then proceeded to indicate in some detail 
their view of those situations in the financial sphere for which 
such special provision would be necessary. The roposals in this 
connection were, in the view of some members of the Committee, 
thased upon the following fundamental propositions : — 

(1) that it is essential that the financial stability and credit 
of India should be maintained ; 

(2) that the financial credit of any country rests in the 
last resort upon the confidence of the investor, actual and 
potential ; 

(3) that one result of the connection which has subsisted 
between India and the United Kingdom has been that her 
credit in the money markets of the world has hitherto been 
in practice closely bound up with British credit; and 

(4) that a change in her constitutional relations with 
the United Kingdom which involved a sudden severance of 
the financial link between the United Kingdom and India 
would disturb confidence and so place the new Indian Govern- 
ment and Legislature at a grave disadvantage. 


14. The proposals designed to avert such a situation have been 
further discussed at the Committee’s present Session. While some 
members consider that in present circumstances the proposals in 
paragraphs 18 to 20 of the Second Report may not prove sufficient, 
others have advanced the view that they erred on the side of caution, 
and that since there was no ground for postulating imprudence on 
the part of the responsible Executive and Legislature of the future, 
nothing further was required in order to ensure financial stability, 
in addition to the normal powers of veto which would vest in the 
Governor-General, than the establishment, pending the creation by 
the Indian Legislature of a Reserve Bank, of a Statutory Advisory 
Council, so constituted as to reflect the best financial opinion of 
both India and London, which would be charged with the duty 
of examining and advising upon monetary policy. (Some of those 
who took this view were of opinion that it might not be necessary 
for the Statutory Advisory Council to remain in existence after the 
Reserve Bank has been established). It was, however, suggested 
by those who held such views that it might be advisable to rovide 
that in the event of the rejection by the Legislature of the Govern- 
ment’s proposals for the raising of revenue in any given year, the 
provision made for the last financial year should continue auto- 
matically to le operative. ° 

Some members again, who had not participated in the Com- 
mittee’s earlier discussions, went further in their objection to 
the financial safeguards, and expressed themselves as unwilling 
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do contemplate any limitations upon the powers of an Indiam 
Finance Minister to administer his charge in full responsibili 
to the Legislature, on the ground that a constitution which did 
not pat i complete control of finance to the Legislature could 
not be described as responsible government, and that d tion: 
from complete control would hamper the Finance Minister in the 
dischrage of his duties. 

15. The majority of the Committee adhere to the principles- 
enunciated in their previous Report. They feel strongly that if the 
attitude of caution with which they approached this question last 
January was justified—as they are convinced by the considerations 
stated in paragraph 13 of this Report that it was—the financial 
erisis which has since overwhelmed both the United Kingdom and: 
India in common with so many other countries has still further 
reinforced its necessity. They feel further that in the conditions 
of complete uncertainty and instability now so widely prevailing, 
it would serve no useful practical purpose here and now meticulously 
to examine or to attempt to decide upon the precise means to adopt 
tv ensure and command confidence in the stability of the new order,. 
and a safe transition to it from the old. The majority of the Com- 
mittee therefore record it as their view that the conclusions reached 
in the Committee's Second Report form an appropriate basis for 
approach to the task of framing the constitutional definitions of 
the powers and interplay in the sphere of finance of the various 
elements which will compose the Federal Authority which they 
envisage, and that it would be premature at this stage to attempt 
to elaborate the application of these conclusions. While they are 
prepared to explore more fully the suggestion of an Advisory 
Finance Council, they cannot on the basis of the discussion that 
has taken place commit themselves to the view that such a Council 
would adequately secure the effective maintenance of confidence in 
the eredit of India, which must be the essential test of the measures. 
necessary in the sphere of finance. 


Comarencrat. DrscRIMINaTion. 


16. On this subject the Committee are glad to be able to record a 
substantial measure of agreement. They recall that in paragraph 22 
of their Report at the last Conference it was stated that there was 
general agreement that in matters of trade and commerce the 
principle of equality of treatment ought to be established, and that 
the Committee of the whole Conference at their meeting on 
January 19th, 1931, adopted the following paragraph as part of 
the Report of the Minorities sub-Committee :— 


“* At the instance of the British Commercial community 
the principle was generally agreed that there should be no: 
discrimination between the rights of the British mercantile 
community, firms and rompanies trading in India, and the 
rights of Indian born subjects, and that an appropriate Con- 
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vention based on reciprocity should be entered into for the 
purpose of regulating these rights.” 


More than one member in the course of the discussion also reminded 
the Committee that the All-Parties Conference in 1928 stated in 
their Report that “ it is inconceivable that there can be any dis- 
criminating legislation against any community doing business law- 
fully in India.” 

17. The Committee accept and re-affirm the principle that equal 
rights and equal opportunities should be afforded to those lawfully 
engaged in commerce and industry within the territory of the 
Federation, and such differences as have manifested themselves are 
mainly (though not entirely) concerned with the limits within which 
the principle should operate and the best method of giving effect 
to it. 


Some, however, contend that the future Government should not 
be burdened with any restriction save that no discrimination should 
be made merely on the ground of race, colour or creed. 


18. The Committee are of opinion that no subject of the Crown 
«who may be ordinarily resident or carrying on trade or business in 
British India, should be subjected to any disability or discrimina- 
tion, legislative or administrative, by reason of his race, descent, 
religion, or place of birth, in respect of taxation, the holding of 
property, the carrying on of any profession, trade or business, or in 
respect of residence or travel. *The expression “ subject ’’ must 
here be understood as including firms, companies and corporations 
carrying on business within the area of the Federation, as well as 
private individuals, The Committee are also of opinion that, mutatis 
‘mutandis, the principle should be made applicable in respect of the 
came matters so far as they fall within the federal sphere, in the 
ease of Indian States which become members of the Federation 
and the subjects of those States. 


The States representatives expressed themselves willing to accept 
this principle provided that those who claim equal rights under it 
do not ask for discrimination in their favour in the matter of juris- 
diction and will submit themselves to the jurisdiction of the States. 

19. It will be observed that the suggestion contained in the pre- 
ceding paragraph is not restricted to matters of Commercial Dis- 
crimination only, nor to the European community as such, It 
appears to the Committee that the question of Commercial Diseri- 
mination is only one aspect, though a most important one, of a 
much wider question, which affects the interests of all communities 
alike, if due effect is to be given to the principle of equal rights 
and opportunities for all, 


20, More than one member of the Committee expressed anxiety 
lest a provision in the constitution on the above lines should hamper 
# As regards the interpretation of this sentence, see the ‘ehiurka’ of 


Sir P. Thakurdas and Lord Sankey in the Plenary Session of 28th November, 
1991, on presentation of the Report. 
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the freedom of action of the future Indian Legislature in promoting 
what it might regard as the legitimate economic interests of India, 
The Committee do not think that these fears are well-founded. 
Key industries can be protected and unfair competition penalised 
without the use of discriminatory measures. The Committee are, 
however, of opinion that it should be made clear that where the 
Legislature has determined upon some system of bounties or 
subsidies for the purpose of encouraging local indutries, the right 
to attach reasonable conditions to any such grant from public funds 
is fully recognised, as it was recognised in 1925 by the External 
Capital Committee, and is recognised to-day by the practice of the 
Government of India itself. 


21. It should however also be made clear that bounties or sub- 
sidies, if offered, would be available to all who were willing to 
comply with such conditions as may be prescribed. The principle 
shoud be a fair field and no favour. Thus a good deal was said 
in the course of the discussion of the need for enabling Indian 
concerns to compete more effectively with larger and longer-estab- 
lished businesses, usually under British management and financed 
with British capital. Where the larger business makes use of 
unfair methods of competition, the general law should be sufficient 
to deal with it; but many members of the Committee were impressed 
with the danger of admitting a claim to legislate, not for the 
purpose of regulating unfair competition generally, but of destroy- 
ing in a particular case the competitive power of a large industry 
in order to promote the interests of a smaller one. 


A view was expressed by some members, with reference to this 
and the preceding paragraph, that so far as the grant of bounties 
and subsidies is concerned it must be within the competence of the 
Legislature to confine them to Indians or companies with Indian 
capital. 

The position of others was that set out at the end of paragraph 
17. 


22. With regard to method, it appears to the Committee that the 
constitution should contain a clause prohibiting legislative or 
administrative* discrimination in the matters set out above and 
defining those persons and bodies to whom the clause is to apply. 
A completely satisfactory clause would no doubt be difficult to frame, 
and the Committee have not eet the task themselves. They 
content themselves with saying that (despite the contrary view 
expressed by the Statutory Commission in paragraph 156 of their 
Report) they see no reason to doubt that an experienced Parliamen- 
tary draftsman would be able to devise an adequate and workable 
formula, which it would not be beyond the competence of a Court 
of Law to interpret and make effective. With regard to the persons 
-and bodies to whom the clause will apply, it was suggested by some 
that the constitution should define those persons who are to he 





* Two ramen would not tholude ‘administrative discrimination within 
‘the scope of the clause. 
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regarded as “‘ citizens ” of the Federation, and that the clause should 
apply to the “‘ citizens ’’ as so defined ; this indeed was a suggestion 
which had been made by the All-Parties Conference. There are 
however disadvantages in attempting to define the ambit of econo- 
mic rights in terms of a political definition, and a definition which 
included a corporation or limited company in the expression 
“ citizen ”? would be in any event highly artificial. The Committee 
are of opinion, therefore, that the clause should itself deseribe those 
persons and bodies to whom it is to be 7} comer on the lines of 
paragraph 18, and that the question should not be complicated by 
definitions of citizenship. — 

93. If the above proposals are adopted, discriminatory legislation 
would be a matter for review by the Federal Court. To some extent 
this would also be true of administrative discrimination ; but the real 
safeguard against the latter must be looked for rather in the 
faith and common sense of the different branches of the executive 
government, reinforced, where necessary, by the special powers 
vested in the Governor-General and the Provincial Governors. It 1s 
also plain that where the Governor-General or a Provincial Governor 
‘« satisfied that proposed legislation, though possibly not on the face 
of it discriminatory, nevertheless will be discriminatory in fact, he 
will be called upon, in virtue of his special obligations in relation to 
minorities, to consider whether it is not his duty to refuse his assent 
to the Bill or to reserve it for the signification of His Majesty's 
pleasure. 

24. The question of persons and bodies in the United Kingdom 
trading with India, but neither Tesident nor possessing establish- 
ments there, requires rather different treatment. Such persons and 
bodies clearly do not stand on the same footing as those with whonr 
this Report has hitherto been dealing. Nevertheless, the Com- 
mittee were generally of opinion that, subject to certain reserva- 
tions, they ought to be freely accorded, upon a basis of reciprocity, 
the right to enter and trade with India. It will be for the future 
Indian Legislature to decide whether and to what extent such 
rights should be accorded to others than individuals ordinarily 
resident in the United Kingdom or companies registered there, 
subject of course to similar rights being accorded to residents im 
India and to Indian companies. It is scarcely necessary to say’ 
that nothing in this paragraph is intended to limit in any way the 
power to impose duties upon imports into India, or otherwise to 
reculate its foreign trade. 

95. Tt had been suggested at the last Conference, and the 
suggestion was made again in the course of the disenssion in the 
Committee, that the above matters might be conveniently dealt 
with by means of a Convention to be made between the two 
countries, setting out in greater detail than it was thought would 
be possible in a clause in an Act the various topics on which 
agreement can be secured. The idea is an attractive one, but 
appears to present certain practical difficuliies. The Committee: 


1273 


understand that the intention of those who suggested it is that 
the Convention, if made, should be scheduled to and become part 
of the Constitution Act. It was, however, pointed out that such 
a detailed Convention would be more appropriately made between 
the United Kingdom and the future Indian Government when the 
latter was constituted, and that, in any event, it seemed scarcely 
appropriate in a Constitution Act. On the other hand, the Com- 
mittee are of opinion that an appropriately drafted clause might 
be included in the Constitution itself, recognising the rights of 
persons and bodies in the United Kingdom to enter and ade with 
India on terms no less favourable than those on which persons and 
bodies in India enter and trade with the United Kingdom. 


26. In conclusion, there was general agreement (subject to the 
view of certain members, set out at the end of paragraph 17), to 
the proposal that property rights should be guaranteed in the 
constitution, and that provision should be made whereby no person 
ean be deprived of his property, save by due process of law and 
for public purposes, aia then only on payment of fair and just 
compensation to be assessed by a Judicial Tribunal. In the case 
of the States, this principle may need some modification to avoid 
conflict with their internal rights. A provision of the kind con- 
templated appears to the Committee to be a necessary complement 
of the earlier part of this Report. Such a formula finds a place 
in many constitutions, and the form used in the Polish Constitu- 
tion seemed to the Committee to be specially worthy of considera- 
tion. 


signed, on behalf of the Committee, 
SANKEY. 


Sr. Jawes’s Patace, Loxnon; 
27th November, 1931. 
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APPENDIGS I. 


MEMORANDUM ON FEDERAL FINANCE PREPARED BY THE 
FINANCE DEPARTMENT OF THE GOVERNMENT OF INDIA. 


[This Memorandum is a departmental production only, and is not an 
expression of the corporate view of the Governor-General in Council. ] 

The object of this Memorandum is to provide material for discussion of 
some of the main financial issues which arise from the structure of federation 
proposed at the Round Table Conference, Although possible solutions of 
some of the problems may incidentally be indicated, it is recognised that the 
major issues will have to be considered from the politieal as well as from the 
purely financial aspect, while for a final solution of almost all these problems 
detailed examination by an expert Committee will probably be required after 

the renewed Round Table Conference has expressed ita views on general 
principles. 


PART I.—Analysis of some of the Budgetary Problems under Federation. 


1. The distinction between ‘ Federal" and ‘‘ Central" subjects was 
examined at the Round Table Conference more from the administrative than 
from the budgetary point of view. It may be inferred, however, that, since 
the Conference rejected various schemes for separate Legislatures and separate 
Executives and came down on the side of a single bicameral Legislature and 
a single Executive with collective responsibility for both “‘ Federal ’’ and 
‘ Central ’’ subjects, they intended that there should be a single Consolidated 
Revenue Fund, into which the proceeds of all taxation wherever aap 
would flow and from which all supply would issue, whether requ for 
Federal or for Central Administration (compare Section 81 of the Common- 
wealth of Australia Constitution Act, 1900, and Section 102 of the British 
North America Act, 1867). From this it would seem to follow that there 
would be pe a le Budget, and that all taxation proposals would be 
considered by the eral Government as a whole. 

2. Buch an A cAngHinek soceatoly seems the best adapted to the realities 
of the situation. Moreover, a consideration of the paar liabilities reveals 
a special difficulty in the way of effective separation. T are extensive 
lisbilities which have been incurred in the past, the most important of which 
are the Debt charges and Pensions which are secured (Section 20 of tha 
Government of India Act) on the whole revenues of India. Those revennes 
include both those which are now contemplated as ‘‘ Federal’ and those 
which are to be ‘‘ Central *’ as well as the revenues of the British Indian 
Provinces. Whatever formal budgetary distinction might be made, the past 
liability towards third pes would have to remain a charge upon ‘the whole 
of the revenues.* In the proposed Federation of all India, if it is intended 


*In this connection reference is invited to the remarks made by Sir 
B. N. Mitra in the Federal Structure sub-Committee of the Round Table 
Conference (page 497 of Proceedings of that Committee). He said :— 

“It is necessary for me to point out at this stage that there is one 
strong objection to this separation of our Budget into a F 
Sal and a Central group. The loans we have raised in the past in 

d are, under Acts of Parliament, charged on the revenues of 
Ta ia; and any attempt on our part to earmark certain items of such 
revenus in future for certain purposes may contravene the provisions 
of these Acts, and may, indeed, engender suspicion in the minds of 
investors in this country and react on our credit generally. I think, 
therefore, that we shall have to keep a combined Budget, treating all 
the heads as Federal, though the constitution will make clear the 
extent to which these heads affect the Indian States. This may also 
constitute a consideration in support of Lord Reading's idea that both 
the Federal Executive and the Federal Legislature will have to deal 
with all subjects irrespective of the fact of whether they may concern 
the States or not." 
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that new debt and liabilities of the Federal Government are to be secured 
upon the revenues of the Federal Government only and not upon those of 
the Units of the Federation, Section 20 of the Government of India Act 
will require appropriate amendment. 

3. The questions at issue, however, require closer analysis if the financial 
arrangements for the new Federation are to be worked into a practical 


: The dominant facts of the situation which have to be provided 
or are:— 


(1) that the Federation will include Units which are not part of 
" British India’ and which have their own varying systems of taxa- 
tion. Their position vis-d-vis the existing liabilities incurred by British 
India in the past will have to be clearly defined ; 
(2) that certain taxation included in the present Government of India 
Budget is levied only on the British Indian Provinces, whereas some 
other taxation falls upon consumers throughout India; and 
(3) that provision should be made for surplus revenues of the Federal 
Government being made over to the members of the Federation. Iw 
this connection a distinction will clearly have to be made between the 
taxation which is collected from the British Indian Provinces and 
that which is collected indirectly from all members of the Federation. 
4. Before the framework of a financial scheme can be worked out, it is 
necessary to consider several specific points. These are dealt with in the 
following paragraphs. 


5. The Public Debt,—The Round Table Conference recommended that 
future Federal loans should be Federal and that the existing public debt of 
India. should be Central. As remarked above, such allocation cannot absolve 
" Federal’ revenues from their responsibility to third parties for the exist- 
ing debt, and, indeed, it is not to be sup that the Conference intended 
to suggest that the existing debt sh be served only by Income-tax 
collections. But while preserving the ig Smee i to third parties, an 
important distinction will clearly have to made as between members of 
the Federation between debt charges which in view of their historical origin 
might properly be treated az appertaining to British India and those whicly 
have to be assumed by the new Federal Government. The nature and extent 
of this distinction may now be examined, 


_ 6. The heading “Debt Charges” in the Government of India’s Budget 
includes three separate sub-heads :-— 


(1) The interest on ordinary debt; 

(2) Interest on other obligations; and 

(3) Provision from revenue for reduction or avoidance of dabt. 
7. Sub-heads (1) and (2) may be considered together. 


Interest on ordinary debt.—The figure which appeara in the Budget « & 
net figure after allocation of the interest on debt incurred for Commerciab 
Departments and Provincial Governments, viz. >-- 


(1) Railways. 

(2) Posts and Telegraphs. 

(3) Irrigation Works (Central). 
(4) Salt Works. 

(5) Forests, 

(68) Security Printing. 

(7) Vizagapatam Harbour. 

(8) The Provincial Loans Fund, 
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Interest or other obligations.—This sub-head includes interest on the fol- 


lowing items :— 


(1) Deposits in Post Office Savings Banks, and Cash Certificates. 

(2) Special loans—comprising in the main Funds deposited with Gov- 
ernment as endowments of various institutions. 

(3) Deposits of Provident Funds, of which the most important are the 

ailway and General Provident Funds. 

(4) Deposits of Service Funds, which consist of the deposits of certain 
Funds, mostly managed by non-official institutions, which are permitted 
to bank with Government. 

(5) Deposits of certain special Funds such as the Postal Insurance 
and Life Annuity Fund. 

(6) Fixed Deposits of Provincial Governments. 

(7) Deposits of balances of the Famine Relief Fund. 

(8) Deposits of the Reserve and Depreciation Funds from the Rail- 
ways and other Commercial Departments or undertakings. 


For the purpose of the present analysis no difference need be made between 
ordinary debt and other obligations. The Government of India have been put 
in possession of Funds partly by the raising of funded or unfunded or floating 
debt, and partly by receiving deposits from various institutions, from the 
public and from Provincial Governments. The Public Debt of India also 
includes certain liabilities which have not involved the receipt of cash, In 
ftegard to certain liabilities incurred in connection with the purchase of 
formerly Company-owned railways, the Government of India received pro- 
perty instead of money. Others, however, the most important of which are 
the discount at which various loans have been issued, the liability to the 
British Government of India’s war contribution, and bonuses accrued but 
andrawn on cash certifientes, never in any sense involved the receipt of 
money or equivalent assets. 

8. It has been customary for certain pur in discussing the debt posi- 
tion of tha Government of India to divide 1t into “ productive " and “ un- 
productive."’ It is more accurate, however, to say that the Government of 
Tndia has on the one side a general body of Public Debt and on the other 
certain assets. Some of these asseta have been regularly commercialised and 
are, or will be, revenue producing. Certain of these commercialised assets 
4e.g., the Railway undertaking) provide sufficient revenue to meet the interest 
on the corresponding debt, while others (for instance, the Posts and Telegraphs 
Department) do not at present produce sufficient revenue to meet the whole 
of the interest charges. Others of the assets are liquid, i.e., they are either 
in the form of cash or its equivalent, or are capable of early and automatic 
-enlisntion. There are certain others which may be called fixed assets, which 
have been acquired partly out of loan funds and partly out of revenue, and 
which are not revenue producing in any full sense, nor can be regarded as 
realizable. Lastly, there are the currency reserves and Government's obliga- 
stions as currency authority, which require special treatment. 


Taking all these factors into account it may be stated that the Government 
of India have a certain margin of liabilities which is uncovered by commer- 
eialised or productive assets, which margin may be said to constitute the 
* unproductive " debt. Or, again, it may be considered that the Government 
of India have a margin of liabilities entirely uncovered by any assets of any 
kind, and this balance may be termed “ uncovered " debt. 

9. In considering the main problem of locating responsibility as between 
* Federal’ and “‘ Central” for the existing Public Debt of India, the matter 
ef primary concern is the destination of the assets. The Federal authority 
should undoubtedly take over with any particular asset the liabilities of the 
nature of debt attached to it. 


(a) Commercialised and other productive assets.—There seems no reason 
why the Federal authority should not take over the whole of the following 
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commercialised or interest-bearing liquid assets with a corresponding portion 
of the debt :— = 


On 31st 
March, 1931. 
Ra, crores. 
Railways : ‘ ¥ 7 , ‘ . 745-29 
Posts and Telegraphs fe ee ciel : 
Central irrigation works . : ‘ : ‘ 
Salt works : : ‘ “ : : 7 
Central forests . ; t ; t : e 
Opium factory . «© + + « © -« f sha 
Lighthouses . : ‘ : : : 
Nasik security printing . ' ; - 
Visagapatam harbour . . - - «+ J 
Provincial loans fund : : ; “ * 149-14 
Other interest-bearing advances . - i 19-60 
Total capital value of these assets . : : 937-44 





(b) Liquid assets.—It is suggested that the Federal Government should 
also take over the whole of the position of the Government of India, mostly 
arising out of its functioning as a banker to Provincial Governments and 
others, as regards the remaining liquid assets on the one side and the 
corresponding liabilities on the other. It is not possible yet to ealoulate the 
amount of these for a date later than 3lst March, 1930. On that date, how- 
ever, these items constituted a net asset, ie., an excess of assets over 
liabilities, of Rs. 11,08-54 lakhs. 

(c) Fixed assets—The Federal authority will succeed to the whole of the 
buildi and public works of all kinds which are at present the property 
of the ,ent of India, The replacement value of these is of course an 
enormous sum. The greater part of them has been constructed out of reve- 
nue, Instead of financing such works from revenue resources, the Govern- 
ment of India would have been justified in the past, following the practice 
of other countries and even according to the practice pursued generally by 
Provincial Governments in India, in financing the works from loan funds and 
correspondingly increasing the revenue available for accumulation In revenue 
reserves. From such revenue reserves Government could have met subsequent 
revenue deficits which were in fact met by borrowings and which have 
therefore gone to swell the margin of ‘‘ uncovered” debt. The Government 
of India, however, would be disposed as part of a general scheme of federal 
finance to consider that no liability attaches to such assets as have been 
acquired out of revenue in the past, and that these should pass to the 
Federal authority without any corresponding capital liability. 

On the other hand, certain fixed assets have been financed definitely from 
loan funds and part of the existing public debt was definitely raised for these 
purposes. The two items in this class are :— 


Jlat March, 
1931. 
Ra. lakhs. 
Wee ene oe Ie ee a er 14,68-53 
Bombay military lands . lite sited a : 2,33-03 


Toran ; 17,01-56 
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It is suggested that as the Federal Government would become the 
proprietor of these assets, it shonld assume responsibility for the correspond- 
ing liabilities. 

(d) Currency reserves.—Tho position of the Government of India as cur- 
rency authority raises complicated issues which will require especial and 
exhaustive treatment. It is necessary for the present purpose to consider 
that matter only so far as it has reactions on the Public Debt position. The 
Federal Government would take over the very substantial currency reserves 
of the Government of India (either direct or through the intermediary of a 
Central Bank) on the ground that the Government of India have in the past 
acted as currency authority for practically the whole of India and not merely 
for British India alone, It would consequently follow that the Federal 
Government would become a party to the liability side of the currency account. 


The existing currency reserves, viz., the Paper Currency Reserve and the 
Gold Standard Reserve, have been built up in main out of profits earned on 
the currency. The Gold Standard Reserve was accumulated from profits on 
noises coinage, and represented roughly the difference between the cost price 
of silver and the nominal value of it as coin. In recent years silver coin 
fas been ret: from circulation in very large quantities, and in order 

to reduce the holding of such an unproductive asset, some of this silver has 
been sold. The loss which has had to be faced at tha time of selling is taken 
as the difference between the nominal value of the coin and the sale price 
of the silver. This los ought strictly speaking to have been met out of the 
currency reserves. In fact, this has not been done, and on 3let March, 1931, 
this element had gone to swell the Public Debt to the extent of Rs. 15,21 
Inkhs. If this loss had been met out of the existing currency reserves, then 
the amount of those reserves to be handed over to the Federal authority 
would have been correspondingly reduced. If the Federal authority takes 
over the present curre position, it should assume responsibility for the 
portion of the Public Debt which represents this loss. 


There may be at any. particular time another liability in the Public Debt 
of India incurred directly in connection with the currency obligations of the 
Government of India. This is the amount of the “ created " securities in the 
Paper Currency Reserve other than those created for meeting the loss on the 
sale of silver. On Slst March, 1931, there was no obligation of this class, 
but if such an obligation should. reappear the party taking on the Government 
of India’s currency position should assume direct responsibility for it. 


(e) Other distinguishable items of debt.—There is another distinguishable 
item in the “ uncovered '"’ debt of India, viz., a sum of about Rs, 25 crores, 
ting liabilities which the Government of India have had to assume 
in the form of discounts or during conversion operations. This liability must must 
be regarded as spread over all the purposes which the public debt has 
served and should be divided between ‘‘ Federal " and ‘‘ Central’ in pro- 
portion to the other interest-bearing liabilities of each. The Federal authority 

should accordingly take on about Rs. 20 crores of this item. 


(f) Lastly, the Federal Government would probably have to assume respon- 
sibility for Rs. 45-15 lakhs of the existing Public Debt representing the 
balance of the commuted value of military and railway pensions met from 
borrowed funds. 

10. The approximate liability of the Federal authority (on the figures for 
Slst March, 1931) in the matter of the Public Debt of India as set ont in the 
preceding paragraphs may now be summarised as follows :— 


Es. lakhs, 

Against commercialised or Reuaustive or in- 
terest-bearing liquid assete—para. 9 (a) . .  887,44-00 
Against other liquid net assete—para. 9 (b) 3. 11,08-54 


Against fixed assets financed from porened 
money—para. 9 (¢). =. : : ‘ 17,01-56 


2 


Ra. lakhs. 
‘Against logs on eilver—para. 9 (d) - : - 15,21-00 
Against other created securities in the Paper : 
Currency Reserve—para. 9 (d) / : - Ni. 
Share of discount, etc.—para. 9 (¢) . +. - 20,00-00 
Balance of commuted value of military and 
railway pensions—para. 9 (f)- - - =: 45-15 
Tora, . 1,001,20-25 





The total interest-bearing Public Debt of India of all kinds may for 
wpresent pu be taken at about 1,173,57-70 lakhs. The balance therefore 
which would remain a Central liability would be Rs. 172,37-45 lakhs. 


11. In what has been said so far no distinction has been made between 
the sterling and rupee portions of the debt of India. The sterling part has 
for the purposes of present calculations been converted into rupees at the 
statutory rate of ls. 6d, Most of the sterling debt represents in fact, liabili- 
ties incurred specifically in connection with the Railway undertaking. It 
would therefore be correct, if any such distinction were made, to regard the 
main portion of the sterling debt as a railway liability to be assumed direct 
by the Federal Government. In any case it will make for simplicity if 
Central's liability to Federal is recognised as a wholly rupee liability. 


212. For the balance of interest-bearing debt not covered by commercialised 
assets, riz., about Re. 296,13-70 lakhs, the interest charge for 1931-32 is 
Rs. 11,99 lakhs. “Central” would be responsible for about Rs. 172,37-45 
Yakhs of this debt, the proportionate interest on which would amount to 
Rs. 8,77 lakhs. (‘‘ Central" would also in the first year of the Federation 
be responsible for providing about Rs. 1,14 lakhs rmesenusieee accrued dis- 
count during the past year on floating debt.) Against their share, Rs. 3,22 
lnkhs, of interest charges, Federal would receive about Rs. 1,00 lakhs receipts 
by way of interest on loans to Indian States and others, which would be 
included among the assets which they would take over. (Cf. para. 21.) 


13. It is now possible to consider the allocation of the provision for “‘ Re- 
duction or avoidance of debt.” Although in practice this amount has in the 
past been partly utilised to avoid fresh borrowings, the whole provision is 
really an annual sinking fund contribution and will hereafter be so described. 
The Federal Government would in future be responsible for providing an 
appropriate sinking fund for its portion of the debt, while the ‘ Central "’ 
share would have to be separately provided for, or part of the service of the 
“Central debt, on the lines proposed below. The total interest-bearing 
.debt on 31st March, 1931, would have been divided as follows :— 


Federal ; . . “ ‘ ‘ ; . 1,001,20-25 
Central * * . = . . = . 172,37 -45 
Toran ‘ 1,173,57-70 





Assuming that the present basis for calculating the sinking fund contribution 
will continue to be followed, the amount provided in the 1931-32 budget, viz., 
Rs. 678,37 lakhs, will have to be split up between Federal and Central. 

fact, the calculations leading to this figure recognise some difference between 
“ordinary debt’ and “ other obligations,” and are based on a total debt 
‘figure of Rs. 1,019,72 lakhs on 31st March, 1931. This need not affect the 
(proportionate amounts to be provided by Federal and Central. However, 
‘for this purpose, an amount of about Rs. 30 lakhs of expired regular debt 
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should be added to the central portion of the debt. The amounts may there-- 
fore be put at:— 


Rs. lakhs. 
Federal : ; : = : 7 ‘ 6,78 
Central ‘ es - . 3H sli : 1,00 


14. The arrangement outlined above represents a simple plan, The ‘ Cen- 
tral” portion of the debt would be, ot the figure stated, fixed at the time- 
of the inauguration of the constitution and it would progressively diminish 
each year to the extent of the provision made annually for the reduction of 
debt. The “ Central’? debt would not increase by new borrowing to meet 
new capital expenditure because all new expenditure would be met by the 
Federal Government. On the other hand, there’ would be certain kind of 
new borrowing in which the Central Government might be held to be im- 
terested, viz,, in the case of loans issued in conversion of “ pre-Federation "’ 
loans or to raise funds for their repayment. In such cases it might be argued 
that the “ Federal and ‘ Central" shares should be allocated according to 
the proportion of their respective shares in the total Public Debt at the time 
of the inauguration of the Federal constitution. Such operations might have 
the effect of increasing the nominal value of the ‘ Central" share of debt, 
e.g., if money were raised by the issue of 4} per cent. bonds at 90 in order 
to pay off an existing loan at par. This would add a considerable com- - 
plication ; and it is suggested that it would be much simpler if the “‘ Central "’ 
share in the pre-Federation debt were fixed as a definite capital sum bearing: 
ao definite rate of interest at the time of the inauguration of the mew consti- 
tution, which would be reduced each year as the capital is repaid by the 
Central share in the Reduction of Debt provision. If this were done the 
Federal Government would gain if the pre-Federation debt were renewed at 
a lower rate of interest, and in tha contrary case would lose. But the 
difference would be small, and as the rates for re-borrowing would depend 
on the credit of the Federal Government it is only fair that they should’ 
profit or lose by. the result. Such an arrangement would avoid complicated 
calculations. 

The allocation of the capital debt and of debt char proposed in the- 
preceding paragraphs is summarised in the following table :— 


“ Federal.” “ Central.” Total. 
Capital . 3 . 1,001.20 172,37 1,173,58 
Interest (gross) : 3,22* 8,77 11,98 
Less Recovered . 1,00" = 1,00 
Net Interest . : 2,22 8,77 10,99 
Sinking Fund . ; 5,78 1,00 6,78 


The two figures asterisked should each be increased by a sum of about 
Is. 40 crores, the recoverable interest on the commercialised debt. 

15. Superannuation allowances and pensions,—There was no discussion on 
the subject of pensions at the Round Table Conference. A pension, consi- 
dered in the light of deferred pay, is a liability, like a provident fund bonus, 
which arises during the service of an officer. Yet it is the universal practice 
af Governments not to reserve in advance for a pensionary liability, but to 
regard a pension as a legitimate charge against the revenues of the future. 
Consequently any party appropriating a part of future revenues shouldi 
assume responsibility for a corresponding proportion of the pensionary liabi- 
lity of the past. The present continuing active pension lists may be put at— 


Rs. crores, 
Civil (net) “ F ; . : : ' ; “ 2 
Military {included in the Army Budget among non- 
effective charges) Pa ee ne eas ee ae ek 


Toran ‘ 10. 
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The exact liability of ‘ Central * revenues for pensions would be a suitable 
matter for reference to an expert Finance Committee, if one is appointed. 
For the purpose of this budgetary analysis it is perhaps sufficient to assume 
thst the initial share of ‘‘ Central’ will not exceed the amount of the 
existing net civil pension list. 

16. The Centrally Administered Areas,— areas, consisting of the 
North-West Frontier Province, Baluchistan, Ajmer-Merwara, the Andamans 
and Delhi, are for the most part deficit inistrations, the deficit on the 
North-West Frontier Province being very large. There are, however, possi- 
bilities of profit, at any rate, in the Andamans where extensive schemes for 
forest pment have been undertaken. These areas are no more 
connected with the major British Indian Provinces than they are with the 
States, and it seems logical that they should become a “ Federal’ charge. 
There are parallels in history, ¢.g., in the United States, for the existence of 
“ territories ’’ under direct administration of the Federal Authority, and, in 
fact, the majority of the States in the U.S.A. have passed through this stage, 
some, such as New Mexico and Texas, having become “ States ’’ in com- 

aratively recent times. Again, New Guinea is an almost exact parallel. 

t is a territory under the Australian Commonwealth, which makes a fixed 
subsidy of £20,000 annually towards its administration, besides varying subsi- 
_dies from year to year. In addition to the areas mentioned above, there are 
a number of smaller areas in Rajputana, Central India, Hyderabad, 

and the Western India States , the receipts an oree ct Fa 
come into the Government of India’s Budget.* These are connected with 
political activities. Coorg again is a minor administration with a separate 
settlement and constitution. The receipts and expenditure of the adminis- 
tered areas in the 1931-32 Budget (omitting expenditure classed as political 
and Frontier watch and ward) are as follows: — 


(In lakhs.) 
Expenditure. Revenue. 

North-West Frontier Province . 1,80 85 
Baluchistan = . : 5 : 46 22 
Delhi. : ‘ $ : : S 47 23 
Ajmer-Merwara . . . . ‘. 19 17 
Andamans and Nicobars . . 46 24 
Rajputana : - ° “ 15 4 
Gentral India. . F : “ l4 6 
Hyderabad ; ; 3 : = 8 6 
Bangalore . F : , z . 14 14 
Western India States Agency, etc. . 20 8 

Toran : 4,09 2,14 


It is to be noted that the figures given above are merely recorded for the 
purpose of making the financial position clear, and do not convey any im- 
plication as to the administrative arrangements which might be made (e.g., 
particularly in the case of the North-West Frontier Province, for which a 
reformed constitution is contemplated). The present financial position is some 


eee ee ee ee eee ee ee ESE 

*It is arguable that the considerations connected with these areas are 
such that the expenditure on them should be classed as political and therefore 
as a Reserved item. Somewhat complicated considerations arise in their case, 
which will require careful examination when the financial details are settled— 
presumably by an expert committee. The amounts involved, however, are 
not of sufficient magnitude to affect materially the general picture which we 
are presenting—whatever may be the ultimate decision as to how expenditure 
on these areas is to be classed and provided for. 
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4ndication as to the measure of financial assistance which may be required for 
ethese areas, whatever arrangements may be made for their administration. 

17. Excises on motor spirit, kerosene and silver.—The Round Table Con- 
ference contemplated that the position with regard to these items should 
“remain as at present,’ by which they apparently classified them as 
“Central.” But since these taxes are paid by the consumer all over India, 
in the States as well as in British India, they should be classed as federal 
sources of revenue, just as much as Customs, with which they are intimately 
connected, 


18. The revenue and expenditure from the Provincial Road Fund balance 
-one another and can be omitted for purposes of this budgetary analysis. 
Under a federal scheme the Road Fund will presumably become a federal 
fund, and all members of the Federation will get their proportionate share 
according to consumption of petrol, in accordance with the principle which 
thas been taken os the basis of the existing scheme. 

19. Opium under the Round Table Conference classification is also “ to 
remain as at present.’" We have to distinguish “ provision’ opium which 
-is exported and “excise opium which is manufactured for the British 
Indian Provinces. There is no profit connected with the latter since it is 
-sold at cost price. The revenue from the oxport of opium will disappear 
‘before long, in view of the policy of reducing exports annually, except for 
a few lakhs from the gale of medicinal opium. There are, however, strong 
ereasons for making the subject “ Federal,’’ vit., tts international importance 
ake also the relations involved with the opium-growing and opium-consuming 

totes. 
20. Audit and Accounts —The Round Table Conference contemplated 
splitting up audit into Federal and Central, and some members wished 
to make Provincial Audit “ provincial.” Jt has always been contemplated 
that under the new constitution the Provincial Governments will pay for 
their own accounts (about 40 lakhs in the aggregate). They should pay for 
audit also (about Rs. 26 lakhs in the aggregate) since the cost of andit 
-depends largely on the elaboratifin of accounts, though the release of some 
central revenues may be necessary to make these payments possible. So far 
as the compilation and audit of the Central Government's accounts is con- 
cerned, it is predominantly ‘* Federal’ having regard to the important 
subjecta included in the federal sphere, Army, Railways, Posts and Telegrapha, 
-ete., and for present purposes Central Government accounis and audit have 
been taken as ‘‘ Federal,’’ The cost amounts to Rs, 40 lakhs in the aperegate. 
91, Interest Receipts—This head includes the interest on the Gold Stand- 
ard Reserve, which has been taken as “ Federal,” and the payments from 
Indian States, public bodies or private persons to whom the Government of 
India have granted loans, The latter payments, amounting to Rs. 1 crore, 
are receipts on account of part of the allocated debt and may be regarded as 
an “appropriation in aid *’ against the federal Debt charges. They have 
“been trested as a deduct entry accordingly from federal's share of interest 
payments (vide para. 12). It should be noted that the Gold Standard Reserve 
--interest will disappear as soon as a Reserve Bank is formed (and the same is 
-true of currency profits), though ultimately some of it should return as part 
-of the Government share in the profits of the Bank. In the early years, 

however, the Bank will be consolidating its reserves and there are unlikely 
‘to be any profits to share with Government. 

22, Extrairdinary Receipts.—These represent the sum received by way of 
reparations. They should logically be treated as “‘ Central as some set-off 
against the unproductive debt incurred in the war period. These receipts 
-would be added to the balance for distribution among the Provinces. 

23. Allocation of other expenditure.—It is su d that the whole of the 
-normal expenditure at present incurred by the Government of India ought, 
under a proposed Federal constitution, to be treated as Federal. If the 
Federation is a reality, there should be no general administrative expenditure 
«which does not concern the whole of the Federation. Similarly expenditure 

-on scientific departments and scientific research, Indian Stores Department 


E.T. Cc,.— IT. a vu 
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and civil works should all be regarded as being of all-India interest. Certaim 
special items which occur in the last Budget might perhaps be excluded, as 
for example, the terminable grants to Benares and Aligarh Universities, 
because these, so long as they remain, represent merely the completion of a 
programme for which the Government of India undertook the lia ility. But 
when these terminable grants are completed, any new grants of such a nature 
should be treated as being of all-lndia interest. 

24. On the basis of the considerations advanced in the preceding para- 
graphs it is possible to formulate a simple plan of which the maim features 
may be stated as follows :— : a 

(i) That there should be a single Federal Bu in which provision 
should be made for the whole of the charges hitherto incurred by the 
Government of India (with the exception of Rs, 66 lakhs for Audit and 
Accounts which would be transferred to the Provinces). 

(ii) That in the charges on the Federal Budget a pro-forma_dis- 
tinction should be drawn between those which are truly Federal 
charges, and those which ought fairly to be borne by the taxpayers of 
British India only, These have been hitherto referred to as ‘‘ Central,” 
and this wi pi can conveniently be used. ‘These ‘' Central "* 

would b 

(a) The service of such portion of the pre-Federation debt as is 
not taken over, against assets also taken over, by the Federation. 

(b) A certain portion—to be assessed—of accrued superannuation 
allowances and pensions. 

(c) Such other charges, if any, a3 may eventually be classed aa 
Central’ on the ground that they are incurred solely in the 
interests of the British Indian Provinces. (As noted below, this 
classification must be a matter for detailed enquiry. For the present, 
for the purpose of this preliminary presentation of the case, it is 
assumed that there will be no charges of this class, and for the 
reasons stated in para. 23 this represents, theoretically at least, the 
correct. position.) 

The suggestion which we have made is that the amount of the 
charges under (a) and (b) should be fixed at the time of the inaugura- 
tion of the Federation, The charges under Be would gradually 
diminish as the “‘ Central" debt was gradually paid off by the 
sinking fund. 

(iii) The funds to meet these “ Central " charges would be provided 
by the taxpayers of British India by allocating the requisite amount. 
from the proceeds of taxes on Income—this amount being treated as a 
first charge on such proceeds. This arrangement may be described by 
saying that British India would provide the Federal authority with a 
sort of “endowment fund” to meet charges which, although they 
have to be borne on the Federal Budget, are nevertheless properly 
attributable to British India. 

(iv) Subject to the sums required to meet these ‘ Central" charges, 
taxes on Income—inasmuch as they would, according to present ex- 
pectations, only be levied in British India—would not be Federal taxes, 
and their proceeds would be available for distribution among the 
Provinces. (For possible methods for such distribution sea footnote.*). 





* Various methods would be possible for allowing the Provinces to parti- 
cipate in the taxes on Income. For example, they might be collected 38 to 
a rate which would safely cover the amount required to meet the “ Central '* 

, in the Federal Budget—vide (iii) on a uniform basis for British India 
and beyond this rate each Province might be left free to make surcharges om 
its own ee sige ome ce Ke ince as a whole (not merely 

come-tax) might, subject always to rior charge in fa 
of the Federal Budget, be dealt with in the manner proposed by Sir Walter 
Layton for his “ Provincial Fund.” 
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‘Otherwise the status quo as regards revenue would be preserved. In 
connection with , however, it is necessary to mention a special 
feature. The Provinces could have no claim to share in the proceeds 
of the tax levied in the centrally administered areas, or on officers 
employed by the Federal or Central Government. These proceeds, 
although in certain cases some adjustments of detail may be necessary, 
ean properly be regarded as Federal and are so treated in this memo. 
randum. Against this an appropriate share of the collection charges 
would have to be set off. The gross amount of tax on the present basis 
is estimated at about 1 crore to be included in ‘ Federal.” 


(v) The Indian States would also make a contribution to the Federa- 
tion through their share of indirect federal taxation. Im these circum- 
stances naturally no claim would arise on the part of the States for a 
share in the revenues derived from Customs and Salt under the existing 


arrangements, which would be applied solely for the general purposes 
of the Federation. 


(vi) As a result of this arrangement the Federal authority would 
be left to depend on indirect taxes (Customs and Salt) supplemented by 
Opium Receipts, Profits from commercial un ings, Currency pro- 
fits, and certain payments from the Indian States. 

(The point must be noted here that it may be argued on behalf of 
the Indian States that, whereas the tax-payers of British India would 
under this arrangement be contributing to truly federal expenditure 
only through indirect taxes, the tax-payers of the Indian States would 
be contributing not only in this way, but also through direct payments 
and in certain other ways. This claim, and the possible adjustments 
which may have to be made to meet it, will be considered later. For 
the present the picture can be most Say AP eee by assuming that 
the status quo as regards these payments be preserved.) 

(vii) There would be no interference by the Federal Government with 
the internal taxation of the States for their own purposes, any more 
than with the British Indian Provinces’ taxation, within the limits 

rmitted by the constitution; nor would States’ revenues be made 
iable for federal debt, old or new. 


25. An attempt may now be made to show how a Budget might work out 
on these principles, taking the Budget figures of 1931-2 in the first instance - — 


Budget, 1931-2 (in lakh of rupees). . 





Receipts. 








| Customs : . . 






Taxes on Income (Federal 
offices and in mbar terri- 
tory) . * P : Gross 1,00 less 4 














ing, Fund contributions 





Bath arate lazcon. area 304 1.05 
Opium . : ‘ = 2.16 
Railway contributions . 4 5,36 
Payments by Indian States . 74 
Posts and Telegraphs = — 4 


Interest on Gold Standard 
Reserve . ; : E 1,02 
Currency. “ F * 50- 
Mint a. * . * é: ola 
General administration . a 
A Lit = = fr 
Scientific Departments . F aA 
Aviation - A + Firt 
dD. iG. .LME., fe. . a Le 
Public Health Comunissioner = “a 
School of Mines . . = 48 
Grants to Universities . e a 
Agricultural Research, &c. . <p 
Emigration, ic. . =, rf 
Ports and Pilotage (should 
balance in longrun) . - 6 
Indian Stores Department . ° 
Stationery and Printing . = 
Civil Works . : - : Le 
Administered areas * i 2,14 
Miscellaneous ‘ : * el 
Pensions, £0. : . r 
Contributions 
from 
“ Central" 12,13 
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Central. 


‘TaxesonIncome .  . » | Proportionate cost 
of collection re- 
covered, from 
Federal . = ott 


Collections Grose. 16,45 


Deduct— 
to Federal » BY 


to Po vinoial 
Fund . . 59 





Nore.—The result differs from Budget surplus of 1 because :— 

(a) 66 has been transferred to Provinces for Accounts and Audit. 

(b) 8 from General Administration for U. P. scheme of separated 
COUN bs. 

(c) 2 on account of State Prisoners Acts expenditure debited to 
Provinces (as recommended by Round Table Conference). 

(d) 55 representing sale proceeds of Indo-European Telegraph De- 
partment has been ignored. 

(e) In addition, the Provincial Fund would have to provide in the 
first year about Rs. 1,14 lakhs on account of discount accorded on 
floating debt in the past year. 

26. The specimen Budget given in the preceding paragraph is valuable for 
illustrative purposes, but it is based rather on the past than the future and 
it is obviously desirable to attempt some estimate of the position which will 
take account of certain changes and occurrences which must be, according to 
present discussions, assumed as likely. For this purpose a second illustrative 
Budget based on a forecast of the position that might be expected in the 
year 1934-5 has been prepared and is set out in the succeeding paragraph. 

The assumptions made in preparing this budget are— 

(1) That Burma will be separated (this is dealt with in more detail 
in the next paragraph); 

(2) that o Reserve Bank will have been set up, to which will pass 
the management of the Currency and the Reserves, thus depriving the 
Federal Government of these sources of income; 

(3) that opium revenue will have disappeared except for 15 lakhs 
from medicinal oprum; 

(4) that the “ tributes "’ from Indian States will be retained as a 
receipt in the Federal Budget (this question is further discussed in a 
later paragraph); 
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(5) that the revenue from Customs will have increased as a result of 
usual expansion by 3 crores, but will be reduced by 5-44 crores owing 
to the separation of Burma; 

(6) that the Posts and Telegraphs Department will be able to work 


without loss though without profit. The special receipt from sale of 
the Indo-European Telegraph Department in 1931-2 is, of course, 


omitted ; 
(7) that ordinary civil expenditure will remain the same as in 1931-2, 
except that the expenditure on the is omitted; and it is 


assumed that the revenue and expenditure for the Mints will balance, 
instead of showing a loss as in 1931-2; 


(8) that the receipts from Income-tax will not exceed their present 
figure of about 17 crores net, the assumption being that, if there were 
a considerable increase under this head, the rates recently imposed 
would be reduced. We have to allow, however, for 2-30 lakhs of 
Income-tax receipts going to Burma. 


(9) Purely balancing heads, such as Ports and Pilotage and Light- 
houses, are omitted; 


(10) No credit has been taken for receipts from new Federal Fund 
taxation ; 


(11) No attempt has been made to forecast future military expenditure 
poy that a saving of 2 crores has been taken os due to the separation 
of Burma. 


27. With regard to the separation of Burma, the assumptions made have, 
of course, no authority, but are based on certain preliminary calculations. 
Briefly, the main assumptions are as follows: Loss of revenue, 6-44 lakhs 
under Customs, 2,90 lakhs under Income-tax, 35 under Salt, 3 under Repa- 
ration receipts (which, otherwise may be taken as having dropped to 27) and 
35 under the Railway contribution. The principal reductions in expenditure 
to set off against this are: under Interest, 1,04 lakhs; reduction and avoid- 
anes of debt, 75; Frontier Watch and Ward, 62; Pensions, 26; Customs 
expenditure, 13; Income-tax Department, 10; Audit, 7; and Scientific Depart- 
ments, 9. Under Posts and Telegraphs there will be a saving to India of 
26 lakhs, but, as stated above, the assumption made is that the Indian Posts 
and Telegraphs Department's accounts will just balance. 


28. The illustrative Budget is then os follows ;:— 








rh 





Ga? ort em ee 6,70 
Opium . : z " - a ts) 
ee a 
Paymen’ an ‘ * 
Taxes on Income (Federal) . | Gross 1,00 lees 04 






collection charges ,06 
















ye vine rrranrans eae a i 
Scientific Departments . . as 
Aviation ; ‘ t ‘ . 
Granta to Universities . . = 
A tural Research, eto. . a 
Stationery and Print : : 
Civil orks it = - = i 
Administered Areas . 214 
Miscellansous and other Heads ae 
nei . 7 /- * 2,10 
eae ee Contributions 
ter neat a = = .- 7,71 from 
= Central’® 10,62 
| Sinking Fund Contributions . al 
79,33 
Total . 19,33 
4,22 
wt 
Proportionate cost 
of collection re- 
from 


to Federal, a. 10,62 
to Provinoial 
Fund . 





Nore.—The Provincial Fund would have to mest the acerued liability 
for discount on floating debt for the previous year. 
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99. Before proceeding to examine the conclusions to be drawn from the 
two specimen Budgets which have been given, it must be emphasised that 
these are in a sense of a pro formd character. They are based on estimates 
which themselves have been based on past experience, and, so far as any 
forecast has been given in the second Budget, this forecast has assumed 
normal development of revenue and continuance of the general fiscal policy 
which has hitherto been followed. An attempt will be made later to 
consider how the present economic crisis on the one hand, and the possibility 
on the other hand, of changes in policy, may affect the position, but in tha 
meanwhile an examination of the tables as given may be of value. 


30. The main point which emerges from these specimen Budgets is that, 
as a result of treating Income-tax receipts as available for distribution among 
the Provinces—subject only to the deduction of a fixed sum to meet 
“Central charges—a balance would be released for the benefit of the 
Provincial revenues while the Federal Budget would be left with a deficit. 
The sum available for the Provinces—against which it must be remembered 
that, according to our proposals, they will have taken over a charge of 
Rs. 66 lakhs for Accounts and Audit—would have been Rs, 4-1 crores on 
the basis of the 1931-2 Budget and would be Rs. 3:57 crores on the basis 
of the 1934-5 forecast, while the deficit in the Federal Budget would have 
been Rs. 3-88 crores on the 1931-2 basis and would be Rs. 5-16 crores on 
the 1934-5 basis. The deterioration in the latter year is of course due to 
the anticipated effects of the separation of Burma and to the loss of profits 
from currency and currency reserves due to the assumed formation of ao 
Reserve Bank, 

On the basis of the picture thus presented the chief practical points for 
consideration must be :— 

(1) Whether such a deficit on the Federal Budget could be met. 


(2) Whether the result arrived at is really fair to all members of the 
Federation. 


As regards (1), if normal economic conditions can be assumed, it should 
not be beyond the bounds of possibility to meet such a deficit, partly by 
retrenchment in expenditure and partly by the imposition of new taxes 
to be collected from the whole of India, i.c., the sort of taxes which are 
referred to later under the description of “‘ Federal fund taxes.” 


As regards (2), there are certain important questions which will have 
to be discussed when a detailed examination of financial arrangements is 
made. It must be asked in the first place, “Is it fair that Federal 
revenues should have to assume liability for the whole of the administrative 
charges which have hitherto been borne by the Government of India?’ 
This question may be stated in another form as follows: “ Will the now 
entrants into the Federation, viz., the Indian States, have a sufficient 
interest in the objects of such expenditure to justify their bearing, as 
members of the Federation, proportionate share in the whole of it?’ 

This is 2 question which can hardly be answered according to any 4 
priori principles. In order to provide an answer it would be necessary 
to examine in detail the purposes on which the money under each head is 
spent, Tt is clearly an issue on which it will be right to allow the Indian 
States the fullest hearing and to ensure them an impartial decision. If it is 
held that any part of the expenditure is so essentially attributable to 
British India that it cannot be regarded as being properly Federal in 
character, then the balance could be redressed by allocating a further 
portion of income-tax receipts to cover such expenditure. An arrangement 
of this kind would not involve any Saaeire from the form of a unified 
Federal Budget; but it is suggested that it would really, be Ahscuststent 
with the true federal spirit to continue such distinctions in the Central 
Government's expenditure, and it is to be hoped that it would not be 
necessary to introduce them except possibly as a purely transitory measure. 
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A second fundamental question which will undoubtedly be raised in the 
constitutional discussions is whether, according to the plan shown in the 
specimen Budgets, the burden of finding revenue is fairly distributed among 
the members of the Federation. On this question it could, as has already 
been noted, be argued on behalf of the States that whereas the British 
Indian Provinces would, after Income-tax is removed, only be contributing 
to Federal expenditure through indirect taxes, the States would be contri- 
buting in two ways, first, indirectly through their share in indirect taxes, 
such as Customs and Salt duties, and secondly, by the direct payments by 
Indian States, amounting to Rs. 74 Inkhs, which actually figure in the* 
specimen Budgets given, and also by other methods which do not figure in 
the Budgets, e.g., the present value of territories ceded, or capital payments 
made in the past, or the cost of the maintenance of State Forces which 
are available for Imperial purposes. As against this line of argument 
various considerations could be adduced from the British Indian side, as, 
for example, the value of the public works and other property which, 
according to the plan proposed in an earlier paragraph, would be taken 
over by the Federal authority without any Paes share of debt. 
Here again the rejoinder from the States might be that they have contri- 
huted through indirect taxation in the past towards the resources from 
which these public works and property were acquired. However, no attempt 
will be made to set out in full here the arguments and counter arguments. 
which might be advanced, This again is a subject on which the interests 
both of British India and the States must be ensured a fair hearing and 
an impartial adjudication, If a5 a result it is held that, according to the 
plan indicated in our specimen Budget, the burden would be unevenly 
distributed as between the Provinces and the States, then a proper balance 
could be restored in cither one of two ways, either by appropriating in 
aid of Federal revenues an adequate portion of the Income-tax receipts to 
represent a burden on the British Indian Provinces proportionate to that 
borne by the States, or by relieving the States of their special burdens, t.e., 
discontinuing their direct payments and compensating them for the contri- 
butions made in other ways. 


It may be assumed that if an adjustment is considered necessary, the 
pressure from the side of the States will be for the adoption of the latter 
method. This would, however, still further increase the deficit on the 
Federal Budget, and thereby, perhaps, make it impossible to start the 
new Federal Government on a sound financial basis. Tt would therefore 
undoubtedly be preferable that any adjustment made should, if possible, 
take the form of continuing the payments by the States on the existing 
basis, and balancing them by taking a proportionate contribution from 
Income-tax levied in British India, It is, however, useless to disguise the 
fact that such an arrangement would not meet the claims of the States 
individually concerned, and that although it might be fair as between 
British India on the one side and the whole body of the States on the 
other, it could not be defended as an equitable solution of the grievances 
which the particular States in question entertain. For the contributions 
to which these proposed adjustments relate are not made by the States os a 
whole but by -individual States and in widely varying proportions to their 
resources. Only three or four States have ceded territory in the past ns 
the price of protection—about 47 States maintain forces recognised as 
being of actual or potential value for the defence of India, though in some 
eases the number of troops is exceedingly small. More than 200 States 
pay tributes and subventions, varying from small amounts representing a 
minute fraction of their annual revenue to the Mysore subvention of 244 
lakhs, which is locally regarded ss a crushing burden on internal develap- 
ment and progress. 

81. No attempt will be made in this memorandum to estimate precisely 
what the value of these claims of the States might be, but a few general 
observations on each class of claim may be of interest. An attempt is being 
made to estimate the present net value of the ceded territories, The resulta 
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are not yet available, but, from the progress made, it appears that, if 
compensation to the States concerned were to be limited to any ascertained 
genuine surplus from provincial sources of revenue, the financial consequences 
to federal revenues would not be disastrous. 

Tributes, or “* payments Indian States’’ as shown in the foregoing 

i Budget, apo kzaaen rep 74 lakhs of rupees, but about 5 lakhs of 

em could continue to be demanded in any case as representing payment 
for tangible assets which are still in the hands of the States concerned. 
The loss from discontinuing genuine tributary payments would thus not 
exceed 70 lakhs and might be considerably further reduced if it were found 
possible to accept a suggestion made below. It has further to be remarked 
that the objections of States to continuance of these payments would not 
be based solely on the plea of their being supplementary to the 
scale of contribution by federal Units. There is the equally cogent plea 
that these payments denote relations of a feudal character and that the 
States will admit no such relationship between themselves and the Federal 
Government. 


The annual cost of the forces maintained under the “ reorganisation 
scheme” which replaced the system of Imperial Service Troops is in the 
neighbourhood of 2} crores of rupees. But the maintenance of such forces 
is voluntary, and as it seems impracticable to meet any claim by the 
States on such a scale under the scheme of Federal finance envisaged in 
this memorandum, the only possible solutions appear to be (a) to make 
corresponding reduction in the Federal Army expenditure accompanied by 
such measures as might be considered necessary to enhance the efficiency 
and reliability of these States Forces, or (b) to inform the States concerned 
that, as the maintenance of the forces in question is in no way obligatory 
on them or essential to the defence requirements of India, it is impossible 
to take them into consideration for purposes of federal finance. It might, 
however, be necessary to make some departures from the general principle 
in the case of State Forces to which definite and important functions 
have been assigned under the existing dispositions of the General Staff. 


On the other hand there are numerous instances in which States would 
not, unless existing arrangements were altered, be making their contribu- 
tions to federal resources on the same full basis as other federal Units. 
This fact arises out of the favourable position occupied by maritime States 
and Kashmir in regard to customs duties and also from the varying degrees 
of immunity from the salt tax which States capable of producing salt in 
their territories enjoy under agreements concluded in the past with the 
Government of India. There could, in fact, under the scheme of federal 


finance outlined above, be only two classes of “ deficit units” in the Federa- 
The first class would be the minor British Indian Provinces, which 


tion. 

would have, for one reason or another, to be subsidised from federal revenues. 
The second would be the States who do not contribute on the same basis 
as other Units through customs duties or the salt tax. So far as the “ minor 
Provinces "’ are concerned the charging of a deficit to Federal Provinces 
can in the most important cases be justified on special military and political 
grounds (¢.g., especially North-West Frontier Province and Baluchistan), 
But as regards the States it is obvionsly desirable that these deficiencies 
should be remedied by any practical means that can be devised. One method 
which might in practice go a long way towards solving this problem, 
would be to set off against each other the two contrasting sets of claims. 
That is to say, the failure of a State to contribute its proper quota under 
customs or t might be regarded as redeemed, pro tanto, by the present 


or has made, and which are not expected of other Units. Even 
tributes might be utilised for adjustments of this nature. if Srpetti 
feudal relationship between the State and the Federal t 


of could 
: 

be avoided. They t continue to be payable to the Crown ich would 
Ws, on hy rece plage ora hee 


| 


a? 
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that along these lines the Federal Structure Committee will discern an equi- 
~ table solution of the greater part of this difficult problem, and could adopt 

principles the detailed application of which might be left to some tribunal 
which would command the confidence of all concerned. 

Whatever solution may be finally adopted it is reasonable that account 
should be taken of the practical requirements of the Federal Government. 
If substantial adjustments in favour of any State had to be made in full 
immediately on the inauguration of the Federal Constitution, the financial 
position of the Federal Government might be unduly strained. If, therefore, 
an adjustment has to be made it might be arranged that the process of 
adjustment should be spread over an appropriate period of years so as to 
give the Federal authority a chance to build up its financial position. 

It is believed that it is only by the methods indicated above, i.¢., by 
rave - to States a fair settlement based on the special circumstances of 
individual cases, that several States of the first importance could be attracted 
into the Federation. Moreover, it would otherwise be impossible to say 
to States with financial grievances that Federation is the only remedy for 
such grievances. Such a reply would be unjustified unless the terms of 
federation admit of reasonable adjustments of equitable claims, and, if 
adjustments are not made as a part of the terms of entry into federation, 
it is possible that they may eventually have to be made in 
some other way no less embarrassing to the federal finances. 

32. The points which have been referred to in the preceding paragraph 
are obviously matters for discussion at the Conference and eventually for 
detailed examination as part of a thorough financial enquiry. It suffices 
for our present purpose to have called attention to the main issues for 
adjustment. In the meanwhile it is felt that it ought to be possible 
to provide a practical scheme which is consistent with the general idea 
advanced in the first two paragraphs of this memorandum, viz., the elimina- 
tion of any distinction between Federal and Central finance, involving 
separate funds, separate budgets and consequent allocation. 

33. The scheme as explained up to this point would leave the Federal 
rion practically dependent for meeting its expenditure on revenue 
rom :— 

(a) Customs. 

(b) Salt. 

(c) Opium (a disappearing item). 

(d) Surplus profits, after meeting interest charges, of commercial 
undertakings. 

(e) The Government’s share in the Reserve Bank profits. 

(f) Contributions from States. 


Items (c), (d) and (e) are doubtful items, and in any case not of major 
im ce. Item (f) is debatable for special reasons dealt with in the 
immediately preceding paragraphs. The result would be that almost entire 
reliance would be placed on revenue from Customs and Salt. Quite apart 
from the general considerations affecting the future prospects of customs 
duties which sre dealt with later, it is clear that this plan of taxation is 
of a restricted and rigid nature and that there is no margin of elasticity. 


On this ground it will be necessary to look for new sources of revenue 
to provide the necessary margin of financial strength to the Federal 
authority. It must be accepted as probable that if the plan of Federal 
finance involved demanding from the Indian States any surrender of their 
existing sources of revenue, it would be unlikely that such a plan would 
command general consent. It is therefore important to devise new sources of 
revenue which could be tapped without interfering with the existing systems of 
States’ finance. Such sources might be found in certain articles of general con- 
sumption such as matches and possibly tobacco, either by the imposition of 
excise duties or vend fees, or by the establishment of some form of federal 
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monopoly. Tt is suggested that a “ Federal Fund ” might be created in this 
way, the taxes or profits collected from the consumption of such articles being 
collected centrally and distributed to all members of the Federation per 
capita, unless required for balancing the Federal Budget. Many of the 
Indian States, however, already tax tobacco and for this reason if may be 
found necessary to make taxation of tobacco @ source of provincial revenue, 
Salt also might be treated as a Federal Fund tax, and if the growth of 
federal revenues from Customs or a reduction in expenditure rendered this 
possible, it could gradually be distributed to all members of the Federation 
in the same way. 

A special difficulty in providing for elasticity arises from the fact that 
the other main source of taxation—Income-tax—will not, unless there is a 
change in the policy of the Indian States, be applicable to the whole of 
Indin. If it were not for this difficulty an obvious way of providing 
elasticity for the Fedoral Government would- be to give that Government 
powers to levy surcharge on taxes on income. It might, of course, be 
Provided that this should be done as between the Federal authority and 
the British Indian Provinces, and that proportionate contributions should 
be levied from the States on some other basis acceptable to them, though 


this would introduce a serious lack of uniformity in the arrangements. It 
should be mentioned that at present Rule 19 of the Devolution Rules permits 
the levy of a contribution from any Local Government in case of emergency 
es hay sanction of and subject to the conditions approved by the Secretary 
of State, 

One further matter may he referred to here as illustrating the need 
for retaining in the Constitution some elasticity for the Federal Government's 
finances. It has been indicated in a Separate memorandum that following 
the development of policy in many other countries, it may be found desirable 
in the future for the Federal Government to assume powers of control 
over the major road systems of the country and to finance their construction 
and maintenance. In that event. it might be necessary to provide that all 
forms of taxation of the motor trade (some of which are now provincial) 
should be available to the Federal Government, 


The method by which Federal Fund taxos should be divided among the 
unite of the Federation would also require consideration, The paramount 


that the conclusion must be (a) that Federal Fund taxes should primarily 
and unconditionally be at the disposal of the Federa Government; (b) that 
the proceeds of such taxes should only become available for the units of 
the Federation when the Federal Government is satisfied that it can make a 
permanent surrender of the whole or a portion of the proceeds of such taxes. 


34. It has already been pointed out that the analysis made in the specimen 


Budgets set out in the p Paragraphs is in a sense of a pro formd 
character, being based on past experionce rather than on future probabilities. 
Litt been directed mainly to one object—the illustration cr nn 


aaa = r 7 possi- 

bilities of a unitary Budget. In order to provide an estimate which is 
more in touch with realities, it is necessary to take into account two 
factors: — 


(2) The present economic crisis and the slump in prices for all 


agricultural products. 

(b) The possibility of in fiseal policy and the operation of 
eauses which may affect omg revente—particularly the develop- 
ment of a “cman effect in the case of certain of the existing 


35, As regards (a), to the extent that the fall in prices is permanent, ¢, 7, 
if it is necessary to assume, a price level whic is perhaps lower and 
certainly not higher than the pre-war level, it will be necessary to recast 
the prevailing ideas as to the Present financial position of the Government 
of India. This, however, is a necessity of which account would have to be 


ry 


4 
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vtaken in any case. It has nothing to do with the forths coming constitu- 
“tional change, nor has it any special connection with the idea of Federation. 
Tt indicates a problem which the Government of India would have to face, 
and is not a problem of Federal finance as such. A fall in normal revenue, 
‘due to a fall in the value of India’s production and purchasing power, 
would normally have to be met either by the development of new sources 
-of taxation or by retrenchment in expenditure. According to present indica- 
tions it would appear prudent to make provision for a permanent fall in 
Tevenue, and it will be for the Government of India to devise permanent 
mmeasures for meeting it. Before the time comes for the discussion of a 
‘practical financial plan it will be necessary to furnish carefully prepared 
-estimates of the revenue and expenditure to be expected in the opening 
years of the new constitution. No attempt will be made to do this im 
‘the present memorandum, but a supplementary note will be forwarded when 
the revenue results of the first four months of the current year are avail- 
able, In the meanwhile a general review of the past development and 
future prospects of the two main heads, Customs and Income-tax, have been 
prepared bythe Central Board of Revenue and are attached as ‘Appendices 
to this memorandum. 

36, As regards (6), it is clearly necessary in planning a scheme of Federal 
‘finance to take into account the possibility that under the new constitution 
‘fiscal policy may assume an aspect of more drastic and less discriminating 
protection, Apart from this, it is also necessary to take into account 
“that certain major elements in the present customs revenue may become 
-of decreasing importance owing to the protective effects of the duties on 
which they depend. Notable instances of this are the import duties on 
‘sugar (estimated to produce over Rs. 11 crores in the present Budget) and 
the import duties on cotton priece-goods. It is possible that developments 
affecting existing taxes and the intensification of protective policy might 
seriously upset the balance of the existing fiscal system, e¢.g., customs revenue 
micht decline while income-tax receipts might correspondingly increase, In 
this connection it cannot be ignored that, as has already been pointed out, 
rthe reluctance of the Indian States to come into line with British India as 
‘regards Income-tax may prove a hampering factor in the future develop- 
ment of Federal finance in India. In other words, in order to provide a 
‘properly balanced system of finance for the Federal Government, it would 
‘appear on principle desirable that the Federal Government should be able 
-to rely to some extent at least on the expanding possibilities of sources of 
-direct taxation such as Income-tax. 

87, It is not profitable at this stage to do more than call attention to 
this last-mentioned factor, and as has already heen indicated, no attempt 
will be made in this memorandum to translate into figrures the adjustments 
which may be necessary to meet the possible changes referred to under (a) 
and (b) above. What can be said at present reduces itself to the follow- 
‘ing general statements. 


As regards (a), it will be necessary for the Government of India by 
some means or other to adjust its present expenditure to the probable 
future level of the existing sources of taxation, which, according to our 
proposals, are to form the mainstay of Federal revenue. If this is not done 
the Federal eg oe cannot be set up on a sound foundation, nor could the 
Indian States be expected willingly to join the Federation. 


As regards (4), it will be for the new Federal authority to regulate its 
policy according to the need for providing a balanced Budget. If, for 
example, protective import duties on a prohibitive scale are imposod on 
articles the import of which has in the past provided an important source 
of revenue, it will be necessary for the Federal authority to provide revenue 
from other sources. 

The aint which stands out from the above reflections is the necessity, 
to which attention has already been called, for the Federal authority to 
thave some elasticity as regards sources of revenue. In fact, it seems clear 
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taxes.”’ Whether it would be possible to add to these such forms of taxation 
as death duties must be a matter for consideration. It would appear 
necessary that these questions should receive closer consideration in 
detailed financial enquiry which should follow the settlement of a general 
constitutional plan. It is of the greatest importance that these matters 
should be examined in a realistic way, so that all parties may understand 
what are likely to be the necessities of the future. 

38. We have already referred to another possible factor which may affect 
the financial position of a future Federal authority, namely, the claims to- 
financial adjustments by the Indian States. 

In making that reference we have dealt principally with one class of 
claims only, viz., the claims to adjustments in respect of direct payments 
and other consideration given by certain States as a result of past treaties, 

There are, however, claims and matters for adjustment in other fields 
also. 


¢ 


It is not within the scope of this memorandum to discuss in detail these 
various issues. But, inasmuch as they must be adjusted before the financial 
position of the Federal authority can accurately be gauged, it is necessary 
to make some reference to them. 

Generally speaking, on behalf of British India it can be argued that, 
whatever might be the claims to a favourable adjustment of individual 
States, the position hitherto has not been one in which on balance the 
Indian States have contributed more than what is a fair equivalent for 
the benefits which they have received, or, in other words, that the tax- 
payers of British India as a whole have not been relieved at the cost of 
burdens inequitably imposed upon the States as a whole. But it is obviously 
necessary that the special claims and grievances of the States should receive 


to the States. On the other hand, it is to be hoped that the States will 
reciprocate by taking a fair and broadminded view of the position. 


For the purpose of any examination of the claims of Indian States it is 
ee ee a distinction must be drawn between the following different 
asses o ims :— 


(a) Individual claims of certain maritime States to specially fayour- 
able arrangements in connection with which a difference of opinion 
between the Government of India and the State concerned exists 
as to the proper interpretation of existing treaties and arrange- 
ments (¢.9., the case of Nawanagar and Baroda), 


It is suggested that these disputes should be settled independently 


of the constitutional discussion and prior to any constitutional 
in the Government of India, ae eee 


(ce) The general position of the maritime States and ee 
relation to their contribution to Federal expenditure, Baslanis) te 
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(d) The general ition of States which enjoy some measure of 
immunity in to the Indian Salt Tax. 
It is that (c) and (d) must be reviewed and adjusted 


as part of constitutional discussions at the Round Table Conference. 
(e) The general claim of the States to a share in indirect revenues 

‘such as Customs and Salt receipts, and to participate in any profits 

pat from Railways, Coinage and Currency and Posts and Tele- 

gra 

_ It is suggested that this claim has become mergedwin the Federal 

issue. 


As regards (c), the very peculiar position of the maritime States has 
been before the Federal Structure Sub-Committee. The specimen 
Budgets which we have given above are drawn up on the basis of a con- 
tinuance of the existing arrangements, i.c., that the maritime States 
‘retain (a) customs duties on goods imported for consumption in their own 
territories and (b) alto in certain cases a share of the egy goods 
passing into British India. While existing treaties cannot ignored, 
at would of course be illogical to allow the maritime States to enter the 
Federation and still retain both (a) and (b) for their own purposes without 
making a fair contribution in other ways to Federal revenues. 

39. The conclusions suggested by the considerations set out in the 
‘~preceding paragraphs may perhaps be stated shortly as follows :— 


There appears to be no reason why a sound system of Federal finance, 
ing the general agreement of all possible parties to the Federa- 
tion, should not be devised provided that— 

First, the necessary adjustments referred to under (a) in para. 34 
are definitely made. 

Secondly, that the Indian States are not called upon, as a con- 
sequence of joining the Federation, to sacrifice any of their previous 
sources of revenue in order to balance the Federal Budget. 

Thirdly, that the Indian States are prepared to deal in a fair 
and broad-minded way with the settlement of issues arising out of 
existing treaties. 

Fourthly, that a reasonable agreement is reached as to what will 
be available as ‘‘ Federal Fund taxes’ so as to provide an adequate 
margin of elasticity to the revenues of the Federal authority. 


¥ PART Il.—Some Subsidiary Financial Questions. 


40. Powers of tazation.—One of the most important questions which 
arises in any scheme for federal finance is the determination of the respec- 
tive powers of taxation of the Central Government and the Units of the 
Federation. At present the Provincial Governments in British India have 

of taxation in connection with matters classified as ‘‘ Provincial,” 
subject, however, to the provisions of the Scheduled Taxes Rules. Those 
Rules specify in two schedules the matters in respect of which Local 
‘Governments and local bodies may legislate for taxation purposes without 
previous sanction of the Governor-General, the consequence being that in 
all other matters previous sanction is required. Furthermore, No. 47 of 
the list of Central subjects in Schedule I to Rule 3 of the Devolution 
Rules classifies as ‘“‘Central” ‘all other matters not included among 
Provincial subjects under Part II of the Schedule.’ The net result is 
that at present the residuary powers of taxation rest with the Central 
Government, and apart from certain matters specified by Statutory Rule, 
the Local Governments’ powers of legislation for taxation purposes are 
subject to the previous sanction of the Governor-General. In the Govern- 
ment of India’s Despatch on Constitutional Reforms it was assumed that 
the residuary powers of taxation would continue to be Central, but if a 
Federation is formed which brings in new members, the Indian States, 
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which have independent powers of taxation within their own territories,. 
the Round Table Conference will no doubt re-examine the question in the~ 
light of the new developments in prospect. 

Ti the decision af the Conference were to be that in these circumstances- 
the residuary powers of taxation should belong to the Unita of the Federa- 
tion, the list of subjects reserved og sources of revenue to the Federal 
Government would presumably be specified in the Constitution. In that 
event, so far as financial arrangements are concerned, there would be no 
need of any separate list of “‘ Provincial’ subjects, and all that need 
be specified in”™the Constitution would be the scope and powers of the 
Federal Government. Several practical points would, however, arise, 
particularly the question of what control, if any, should be exercised by 
the Federal Government. The position of the Indian States will inevitably 
differ in certain respects from that of the Provinces. Many of the States, 
for instance, already impose customs duties on their frontiers; others 
impose Income-tax, but neither of these forms of taxation is universal 
among the States. Now although it may be theoretically desirable that 
there should be no internal customs barriers between members of the 
Federation, and that Income-tax should be levied at uniform rates 
throughout the Federation, it must be recognised that such an ideal arrange- 
ment could not be brought about without the voluntary co-operation of 
the Indian States, and that, while maritime customs and land customs on 
the frontiers of India* would become Federal sources of revenue, internal 
customs duties could still be imposed by the States under their inde 
pendent powers. It would, however, be a retrograde step to allow the- 
British Indian Provinces to impose customs duties on their frontiers, 
which would have the effect of hampering internal trade and of preju- 
dicing the Federal revenues from maritime customs. It appears desirable 
therefore that the Federal Government should have powers of control over 
the British Indian Provinces to prevent the introduction of such a policy. 
A second form of control—in some respects analogous to that just men- 
fioned—which it appears desirable to retain for the Federal Government 
is that over Provincial or Local taxation mainly in connection with 
terminal taxes or octroi for the purpose of safeguarding (a) Federal sources 
of taxation, and (4) international obligations. Similar control should be 
retained over taxation in Indian States, provided that it does not infringe 
powers which they exercise at present. A third restriction might be added 
on the powers of Indian States, Provincial Governments, or local bodies 
to Impose any taxation on property belonging to the Federal Government (c/. 
Section 125 of the Canadian Act of 1867 and Section 114 of the Australian 
Act of 1900). ; 

The above suggestions indicate the nature of the control which it might 
by necessary to retain even if the residuary powers of taxation were con- 
ferred upon the units of the Federation, the object being to give to the 
Provinces and to local bodies ns free a hand as possible in taxation 
subject to a fow overriding principles, The position vis-i-vis the States 
raises political issues which the Conference will no doubt consider. 

The necessity, however, of securing sufficient. elastic 
of the Federal Government, which has been discussed ale ee. paanees 
course a most important bearing upon the question whether the grant 
of Sa teed powers to the Units of the Federation is practicable or 


41, Position of the Provinees.—Certain special points arise ; : 
with the position of the Provinces before the wigualifie Sattiduction ches 
scheme such as has been outlined in the first part of this memorandn r 
could be accepted. While the present economic depression and the seme, 
tional fall in the prices of agricultural products has created seri ve 
financial embarrassment for all the Provinces, the degree of embarrass- 





* Bubject i h tn euch yo a 
made with arin States aad Kater eee ae ky perhaps be- 
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ment varies and difficulties of some have become extreme. The latest: 
information, which has been obtained after discussion with representatives: 
of all the Provinces, is being communicated separately and it will be one- 
of the matters for consideration whethor a special Committee of Enquiry 
is necessary to suggest preliminary adjustments in order that all the 
Provinces may start on their new career with a fair chance. Apart, how-- 
ever, from this major question of a general adjustment, the following. 
special matters will require examination :— 


1) The Finance artment have suggested in the memorandum om 
aie ncttian of Poiuta that the logical development as regards the audit 
and saecount of Provincial transactions is that they should become Provincial. 
This view is not inconsistent with a gradual development and with practical 
arangements which might be made provisionally or even permanently 
in agreement with the Provinces by which in substance the existing arrange- 
ment will continue, but it does mean that the Provinces will pay for the- 
cost of their own accounts and audit. At present this is a Central liability, 
but it is important to create a direct interest on the part of the Provinces 
in this work, even if the whole continues to be organised by the Central 
authority as at present. This will be achieved when they have to take 
over the cost. Such a transfer will throw upon the Provinces an increased 
liability of about 66 lakhs, and in the present state of their finances it is 
hardly possible to expect them to meet this addition to their charges. 


* Tt was proposed in Sir Walter Layton’s scheme that an adjustment: 
should be made between the Centre and the Provinces in respect of the 
duty on imported foreign liquor in excess of 30 per cent. and commercial 
stamps, the Central Government surrendering the former, estimated to 
produce about 14 crores of revenue, and taking over the latter, which 
should yield an equivalent amount. The Government of India pointed out: 
in their Despatch on Constitutional Reforms that, while the total revenues: 
from these two sources were roughly equal, so that the interchange was a 
matter of indifference to the Central Government, the case was by no 
means the same for individual Provinces, as the receipts in any particular 
Province from the two sources might vary widely. An alternative sugees- 
tion would he that if the Provinces take over the linbility for accounts 
and audit, they should retain the proceeds of commercial stamps. The 
arrangemens for the duty on imported foreign liquor can be considered 
independently as a purely administrative matter, Considered as such, 

there is much to be said for an arrangement of the nature proposed by 

Sir W. Layton which followed the Government of India’s own suggestion. 
The details, however, are complicated and are still under examination with 
the Provinces. The matter is of little constitutional importance, but, if, 
as is hoped, o satisfactory scheme can be worked out, some additional 
financial help might be provided in this way for the Provinces as a set-off 
against the liability for accounts and audit. 


(2) In para, 62 of the Government of India's Despatch on Constitutional 
Reforms, tt was pointed ont that the Provinces at present receive under 
Devolution Rule 15 a share (at three pies in the rupee) of the tax upon 
new incomes brought under assessment in any year as compared with the 

‘basic year 1920-1, Under this arrangement, which was intended to benefit 
the industrial Provinces, the most unexpected results have occurred (see 
the Table printed on page 60 of the Government of India’s Despatch). 
Bengal and Bombay have received nothing: whereas Burma, Assam, 
Madras, and Bihar have received considerable and increasing sums, The 
practical difficulty in merely wiping out this arrangement and starting 
with a clean sheet is that for small Provinces the loss of this revenue, if 
not compensated by any immediate distribution of Income-tax, would be a 
serious matter, and so far as Assam is concerned would completely dislocate 
her finances. If there is to be no general readjustment and so far as 
possible the status quo is to be adopted, it might be the best plan to 
continue the assignments as on the last year (or Inst three-year period)- 
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‘before the date of Federation, until they are absorbed in the release of 
Income-tax by the Centre to the Provinces, 

(3) A decision will have to be arrived at as regards the proportions in 
which the various Provinces will share in the Income-tax surrendered. 
‘Sir Walter Layton’s proposals contemplated only the surrender of ‘‘ personal 
income-tax,’’ and the proportions in which the Provinces would share 
in a distribution on this basis are given approximately in para. 66 of the 
‘Government of India’s Despatch on Constitutional Reforms. On the whole 
it appears best to adhere to this basis of distribution for dealing with 
any share of the taxes on income which is likely to be available for relin- 

- quishment to the Provinces. The amount so available will for many 
years to come represent only a minor proportion of the total revenue from 
this source, since the existing liabilities for pre-Federation unallocated debt 
and pensions will only gradually diminish; that is to say, it will be very 
many years before the amount which is available for distribution will be 
more than the amount calculated on the basis of personal Income-tax. 
While this basis of distribution is suggested, it is considered that this is a 
matter on which the Provinces should be given an opportunity for express- 
ing their views, and if a special financial committee is to be appointed 
this question might be specifically referred to such committee. 

In dealing with this subject it is necessary to point out that the 
distinction between “ personal’’ Income-tax and general Income-tax is 
in a sense misleading. Strictly speaking, all income may in the end 
become personal income, and the whole of the taxes, which are now, under 
the Indian system, included as taxes on income, may become “ personal 
income-taxes '’ with the sole exception of the Super-tax payable by com- 
panies, which is really a corporation tax. Apart from this, the difference 
in any year between the total taxes on income and that amount which can 
‘be regarded as personal Income-tax in India would represent the tax on 
the undistributed 8. grein of companies and on that portion of the profits 
which is distribu to persons not liable to Indian Income-tax, but from 
which tax nevertheless is deducted at source. When the position is fully 
analysed in this way it appears that rather too much was made of the 
distinction in Sir Walter Layton’s proposals. Moreover, if too great 
reliance is placed on this distinction for working out a practical scheme 
for distribution as between the Centre and the Provinces it may lead 
to really embarrassing results. Thus, for example, it might happen that 
in some particular year the total body of companies in India might retain 
undistributed a very large proportion of their profits earned in that 
particular year and transfer these to reserve, and that then in a subsequent 
year when profits were low, substantial dividends might be paid from 

reserves, In such a case, if the scheme of distribution were an 
allocation of personal taxes on income to the Provinces and of the balance 
of taxes on income collected to the Centre, the Central authority would in 

*the earlier year, in the hypothetical instance given, have retained a large 
share of the tax, while in the later year it might have to distribute to the 
Provinces as their share in “* oe tax a larger amount than 
was actually earned in that year, so that the Centre itself might be actually 
out of pocket. Nevertheless, as affording a rough and ready basis for distri- 
bution among the Provinces, the classification of part of the taxes collected 
in any year as “ personal income-tax”’ is one of value. 

42. Borrowing by the Units of the Federation.—The borrowin of 
vincial Governments at present is governed by Section 30 (1) (A) Bh 
‘Government of India Act and the Local Government Borrowing Rules made 
under this Section and by Devolution Rule 25 regulating advances by the 
‘Government of India to Local Governments. Tite actual practice and the 
terms on which advances are ordinarily given by the Central Government to 
Local Governments haye been set forth in the rules governing the Provincial 
Loans Fund, which f the ot State 
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The position regarding the Indian States is set forth in the Government 
of India, Foreign and Political Department Resolution No. F. 170 R. 29, 
dated the 20th May 1930, the relevant portions of which are given below :— 

“(1) It is very desirable in the interests of the Government of India 
and in its own interests that a State intending to issue a public loan 
should give information beforehand of its intention to do so, in order 
to give the Government of India an Speman of offering friendly 
advice on the subject, if necessary. is will not apply to the case 
of short loans for temporary purposes only from banks recognised for 
this purpose by the Government of India. 

**(2) European British subjects are already legally forbidden to make 
loans to Ruling Princes and Chiefs without the previous consent ib 
writing of the Secretary of State in Council or of the Governor- 
General in Council or of a Local Government. The previous con- 
currence of the Government of India is required by States entering 
into loan transactions with alien persons or firms. The term ‘ alien’ 
is not applicable to British Indian subjects or subjects of other Indian 
States.” 


(3) Loans by one State to another require the consent of the 
Government of India.”’ 


The Indian States, therefore, have the right to issue public loans in Indie 
without the sanction of the Government of India, but they cannot issue 
external loans without the sanction of the Secretary of State. The Provincial 
Governments, however, have to obtain the sanction of the Governor-General 
in Council for loans raised in India and of the Secretary of State for loans 
raised outside India. 

The position which will arise after Federation raises important political 
as well as financial issues which will need full discussion at the Conference 
and further examination in detail by a special Finance Committee. They 
can only be lightly touched on here. 

The position was fully dealt with in the Report of the Statutory Com- 
mission (Vol. II, paras. 189 and 311) and in the Government of India 
‘Despatch on proposals for Constitutional Reforms (paras, 54 and 68). 

The views expressed in the latter need no modification in substance. It 
is merely necessary to consider whether they have in any respect to be 
modified or expanded having regard to— 

(a) the plan of responsibility at the Centre; 
(b) recent experience ; 
(c) the plan for an all-India Federation to include the Indian States. 


Some account is taken of these questions in the following remarks, which 
are not intended to be exhaustive and must be read together with the 
fuller examination contained in the passages from the Statutory Commission’s 
Report and the Government of India Despatch to which reference has been 
made above. " 

(1) Co-ordination of borrowing.—The very great importance of this, in 
the general interests of the Federation, was emphasised in the 


Units and of the Federal Government might not be regulated so as to 
obtain the required Funds at the lowest possible rate of interest and the 
burden of the debt charges of the Federation as a whole might become 
unnecessarily increased. As the loan operations of the Federal ernment. 
will be on a much larger scale and of much greater importance than those 
of the Units it is only reasonable that some powers of control should be 
reserved to the Federal Government. The powers statutorily given to the 
Federal Government could take the shape of prefectly general control, but 
in practice such control should be limited to saf ing the credit of the 
Federation. A ble arrangement would be to have a set of standard 
regulations, similar to the present Local Government Borrowing Rules, 
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-which would lay down the purposes for which units of the Federation might 
-ordinarily borrow, and provided that the declared purpose was within 
scope of these Regulations, the grant or refusal of sanction should be decided 
-on considerations of the general monctary and credit situation and of the 
.general financial policy and position of the Federal Unit concerned. In order 
that the Federal Units might be in a position to meet without difficulty 
or delay a temporary shortage of funds, they could take ways and means 
advances from the Reserve Bank and the Imperial Bank of India without 
obtaining the previous sanction of the Federal Government. 


(2) Past experience has shown that the Provincial Governments can 
‘usually borrow more cheaply by taking loans from the Provincial Loans 
Fund than by floating their own public loans, and in recent years it has 
become the normal method for the Central Government to undertake all 
public borrowing and to distribute a part of its borrowings to the Provinces. 
The experience of these years, and of the last year in particular, has, however, 
indicated certain real dangers which are inherent in this system. The present 

position of several of the Provinces shows that, if a Provincial Government 
at ing at a deficit, the Central Government is practically forced to 
“finance such a deficit, Though the Central Government could refuse to 
‘finance a deficit permanently from the Provincial Loans Fund and insist on a 
Provincial Government borrowing directly from the public such a line of 
action has never actually bean taken. It is essential that if borrowing by 
the Provincial Governments from the Provincial Loans Fund is to continue 
it should be less automatic and that refusal of loans from the Fund should 
not ba regarded as exceptional, It is important that Provincial Governments 
should be made to feel their own responsibilities, and nothing will bring 
the realities of responsibility home to them so much as a loss of credit which 
-makes it impossible for them to borrow on their own account. Some alteration 
-is therefore called for in the present system. 

(3) In considering a practical scheme it must be remembered that the 
greater the control exercised by the Federal Government over borrowing by 
the Units of the Federation, the stronger would be the implication that the 
Units can look to the Federal Government to help them through difficulties. 
There are dangers in carrying the tutelary réle too far. 

Taking into account these conflicting considerations, it is suggested that, 
on balance, co-ordination of loan policy should, at least at the outset, be 
regarded as of major importance, but that restriction on the Provinces’ 
freedom to borrow on their own credit should not be pushed to extremes. 
xe Trt pai containing the following features is put forward for con- 
sideration :— 


{a) A retention of general power to control and co-ordinate Provincial 
borrowing by the Federal Government. 

(6) A continuance of arrangements on the lines of the existing Pro- 
vincial Loans Fund—but with a tightening of control. For example— 

_ (i) if a Province has to take a loan to finance a deficit, no further” 

loan from the Provincial Loans Fund should be made until the 

-‘* deficit loan ’’ has been repaid; 

(it) there should be some scrutiny of the general financial position 
of a Province applying for a loan, and loans should be refused if 
that position is unaati d 
(¢) The ultimate power to decide whether a loan is to be pran 

~rest with the Finance Minister of the Government of India, working 
-with a Board of Loan Commissioners, (Cf. para. 68 of the Govern. 
ment of India Despatch, page 69. The fact the Finance portfolio in 
the Central Government is, according to the conference plan, to be 
held by « responsible Finance Ministe> may modify the views of the 
Provincial Governments as recorded on pages 69 and 70 of the Gorern- 
ment of India Despatch, and strengthens the reasons for the immediate 
appointment of a Board of Loans Commissioners.) 
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(d) All Provinces to keep their own balances independently with the 
Reserve Bank. (See below, para. 43.) 

(e) All Provinces taking advantage of the Provincial Loans Fund 
arrangements to submit their accounts to an audit by the Auditor- 
General of India. This need not be more than a light test audit, 
sufficient to satisfy the Auditor-General— 


(i) that the accounts are kept in a form sufficient to exhibit the 
true financial position; 
(it) that they are accurately kept. 


Tt is not impossible that in the working of such arrangements a definite 
«conflict might arise betwen the Finance Minister and a particular Province. It 
sould then be open to such a Province to withdraw from the Provincial 
Loans Fund arrangements and stand on its own credit. But even after 
this the Provinces would still. have to abide by some general regulations 
regarding borrowing. 

As regards the Indian States, it is not possible at present to suggest 
more than that they should be allowed to become voluntary adherents to 
the Provincial Loans Fund arrangements, in which case they would submit 
to all regulations applicable to the Provinces. If they find that it pays 
them to borrow through the Provincial Loans Fund, they may be expected 
+o submit to the closer regulations and supervision which would be a condition 
of their adherence. 


49. Balances of the Federal units. —In para. 69 of their Despatch on 
Constitutional Reforms, the Government of India accepted the recommenda- 
tions of the Indian Statutory Commission that any change in the present 
arrangements might be postponed until a Central Bank is created and that 
the Government of India should perform the service of banker for the Pro 
vineial Governments on a commercial basis and should not attempt to make 
undue profits out of the business. The Conference will no doubt consider 
arta aie prospect of Federation requires that this question should be re- 
examined. 


The Indian States, of course, keep their own balances. Under a Federal 
system comprising both Indian States and the Provincial Governments, it 
micht be held undesirable for the Federal Government to perform the service 
of banker for some Units of the Federation while leaving other Units to 
make their own arrangements. The only Funds available for financing the 
ways and means of the Units would be Federal and objection might be raised 
to the employment of Federal Funds for financing the operations of certain 
Unita only, even though arrangementa might be made so that the Federal 
Government would make a reasonable profit out of the business. Moreover. 
the maintenance of separate balances by all the Units of the Federation would 
rea tend to increase the sense of financial responsibility of the 
Units, as the necessity for finding the actual cash to finance their administra- 
tion would at once bring home to the Units the effects of their financial 
policy. On principle, therefore, there is much to be said for the maintenance 
of a separate cash balance by cach Unit of the Federation. A scheme for 
the separation of the Provincial balances was drawn up in 1924, and it may 
be said that the separation could be effected without any serious administra- 
tive difficulty. The most important argument against separation is that it 
would be more expensive as the total amount of money lying idle would 
obviously be considerably larger than at present. 

44, Other points—On the assumption that the Lower House will be the 
House in which expenditure is voted and taxation initiated, it will clearly 
‘have to be fully representative of the Federation. A point to be discussed 
is whether the whole House will vote on all the expenditure and all proposals 
for taxation, or whether a “Committee of the House representing the 
British Indian Provinces only will vote on ‘‘ Central’ expenditure and 
taxation Bills affecting British Indian Provinces only. This point was 
-touched on in the Round Table Conference discussions and is referred to in 
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the quotation from Sir B. N. Mitra given in the footnote to para. 2, but 
the small content of the subjects which from the Budgetary point of view 
ean be classified as Central makes the point of perhaps less importance than 
it was assumed to be then. Since the debt and pension liabilities are of 
a contractual character, there will, in fact, be very little “ yotable ” central 
expenditure except the cost of the Income-tax Department, nor any money 
bills except those imposing Income-tax. Considerable emphasis was, moreover, 
laid at the Conference upon the united responsibility of the Federal Executive 
for all purposes, because all sections of the Federation would inevitably be 
concerned in the possible defeat of the Government on any of their proposals. 
In such an extreme instance the members of the House representing the States 
could not wholly stand aside. Although therefore it would be possible to 
devise arrangements by which portions of the House would sit in Committee 
to deal with matters of British Indian concern, this, it is suggested, could 
hardly take the form of a rigid constitutional provision and might, if found 
really necessary or desirable, be dealt with by convention. 

45. One other matter may be referred to in conclusion. The present 
arrangement by which the duty on salt, the maximum postal rates and the 
rates of Income-tax and SBuper-tax are voted annually in the Finance Bill 
in addition to any items of new taxation in respect of customs might perhaps 
be reconsidered, After theso rates have been voted once by the new 
Legislature, it may be held that an annual Finance Bill is unnecessary unless 
there is to be some change in the existing rates of taxation, 





APPENDIZ II. 


MEMORANDUM ON THE PRINCIPLES OF FEDERAL FINANCE 
PREPARED FOR THE LORD CHANCELLOR. 


(This Memorandum is not in any sense an expression of the views of 
Government.) 


I Ao aps hoen ce: of Federal and Central Finance. 


1. One of ane provisional decisions reached at the Conference waa that 
future Federal loans should be Federal, and that the existing Public 
Debt should be Central. It is doubtful, however, whether it would be 
practicable to give effect to this recommendation, as, apart from the fact 
that Central revenues would not be sufficient to cover the service of the 
existing debt, it is clear that such portion of the debt as is covered by 
assets that may be taken over by the Federal Government should be treated 
as Federal, The Government of India have made a careful analysis of the - 
Public Debt (sterling and rupee), which amounts to 1,173,57°70 lakhs, and 
on the assumption that the Federal Government should take over with any 
particular aset the liahilities attached to that asset, and should aleo assume 
debt liability under certain other heads (loss on silver, share of discount 
and balance of commuted pensions), it is caloulated that the interest-bearing 
debt which should be shouldered by the Federation amounta to carn OSS 
lakhs, the balance of 172,87'45 lakhs remaining a Central liability. On this 
basis it is suggested in the Government of India’s memorandum that there 
should he a single Federal Budget in which a pro forma distinction should 
be made between Federal and Central charges, the Intter to include the 
service of the debt allocated to Central, a portion of accrued “ab shane vi 
allowances and pensions, as well as any other charges (to be determined) 
eventually classed as Central, These items would form a first charge on 
the Income-tax receipts of British India, the balance of which would he 
distributed to the Provinces. One featura of the scheme is that, as no 
Central debt will be incurred in the feature, and as an annual provision 
for debt reduction would be made, the Central debt would in course of 
time disappear, 
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9, It may be asked why, having gone so far, we should pet Go: Shee 
further and break down completely the distinction between Federal anc 
Central finance? If this could be done, and if amalgamation could be 


effected without prejudicing the interests of any member of the Federation, 
not only would there be an immense gain in simplification, but important 
political results might follow. The Federation would stan for India and 
a possible source of friction in the future between British India and the 
States would be removed, for so long as the distinction between Federal 
and Central receipts remains, a conflict of interests is bound to arise when 
it becomes a question of imposing additional taxation or of reducing existing 
taxation, Further, so long as there is a distinction between Federal and 
Central finance it would, in practice, scarcely be possible for a State subject 
to become Finance Minister. 


3. Income-tar.—An initial difficulty standing in the way of amalgamation 
lies in the fact that Income-tax is collected in British India only. 
Assuming, as we may, that incdine-tax legislation should be passed by the 
Federal Legislature, and that the tax should be collected by Federal agency, 
it is suggested that the whole of the net proceeds should at once be credited 
to the Provinces, tho distribution to be made on a basis to be determined, 
even though as part of the financial settlements to bo made between the 
Federal Government and the Provinces these proceeds, wholly or in part, 
were returned in the form of contributions to the Federal Government to 
enable that Government to meet its obligations, If this were done, Income- 
tax, except collections from Federal officers, would no longer be a 
receipt and one of the obstacles to the amalgamation of Federal and Central 
finance would be removed. If, however, the States, while maintaining the 
immunity of State subjects from a personal Income-tax, would agree to the 
imposition of a Corporation tax it would be possible, as a variant of this 
eras to credit the proceeds of such a tax to Federal revenues, the rest 

ing credited to the Provinces. A Corporation tax would be a growing head 
of revenue, and as it is highly desirable that Federal revenues should be as 
elastic as possible, this alternative is attractive, if the Princes would consent, 


4. The Public Debt.—Another difficulty in the way of amalgamation 
arises in respect of the Public Debt. It is, however, suggested that the 
assumption by the Federation of responsibility for the existing debt would 
not prejudice the interests of the States and would involve no new obligation 
on State revenues. The debt is now charged on the “‘ revenues of India ” 
and these, under Section 20 (3) of the Government of India Act, include 
‘all the territorial and other revenues of or arising in British India.” 
As matters stand, therefore, State revenues form mo part of the security, 
and it is desirable to make it clear that there is no intention of charging 
existing or future debts on these revenues. This could be done by defining 
in the new Constitution the “ revenues of India,” on which the existi 
debt would be charged, as including the revenues of the Fedoration as we 
as the revenues of British India, 


5. If the whole of the existing debt be secured in this way the second 
obstacle to amalgamation would be removed, In so far as the burden on the 
Provinees is concerned, there is no essential difference between a system 
under which a portion of the existing debt would be described as Central, 
the amount required for the service of that debt being a first charge on 
Income-tax receipts (the rest going to the Provinces) and a system under 
which the whole Income-tax receipts would be credited to the Provinces, 
a portion being returned, in the form of contributions, to enable the Federal 
Government to balance its Budget. 


6. As regards future debt, this might be charged on Federal revenues 
only and not on the revenues of India, but it is highly undesirable, in the 
interesta of the Federation, that this should be done, as if any distinction 
be made in this respect between the security for existing and for future 
debts, or if the revenues on which future debts are charged be less than 
the revenues on which existing debts are charged, suspicion may arise in the 
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minds of investors both in India and abroad and future borrowing may be- 


prejudiced, 

7. lt may be urged on behalf of British India that if Provincial revenues 
are to form part of the security for the future Public Debt of India, the 
internal revenues of the State members of the Federation should also form 
part of that security. Theoretically there may be some justification for 
this view, but it is to be hoped that it will not be pressed, After all, it is 
possible to exaggerate the importance of this question of security. The 
holder of Government paper is not in the position of the holder of a mort 
gage, who, in case of default, can obtain possession of the property on which 
his loan is secured. India has never yet been compelled—and, it is hoped, 
never will be compelled—to hypothecate as security for o loan a specific 
head of revenue, an outside receiver being appointed for the purpose. 
Although loans are legally charged on the revenues of India, the real 
security is the credit of the country, and this, in the future as in the past, 
will be judged, not by the amount of revenue collected, but by the extent. 
to which Government consistently observes the canons of sound finance in 
presenting truly balanced Budgets, in avoiding excessive borrowing cr 
borrowing for improper purposes, and in managing the currency on sound 
lines. 

8. Confributions from the Indian States.—The contributions now made 
by certain States is a third obstacle standing in the way of amalgamation, 
although the amount involved is not considerable. These payments, which 
are available for the general expenditure of the Government of India, have 
hitherto been called Tributes, but this year it was decided to discontinue 
the use of this expression. 

9. These contributions amount in the aggregate to more than Ks. 70 lakhs 
annually, and are now made by no less than 218 States. They range from 
Rs, 24,50,000 in the case of Mysore to Rs. 3 in the case of Ranasan, and: 
they differ widely in origin, some being Tributes in the true sense of the 
word, others payments in lieu of the obligation to supply troops, while some 
are in the nature of quit rents or compensation for surrendered revenue. 

10, The ideal course would be to abolish these contributions, but as matters 
stand the financial prospects of the Federation are so uncertain that this 
is difficult. Possibly at the outset the States concerned, if satisfied that 
the abolition of the contributions was not at present feasible, might agree 
that these payments should be directly credited to Federal revenues if, 
in return, they were assured, first, that should financial conditions then 
permit those contributions not earmarked for specific purposes would ha 
abolished when the Federation was established, and secondly, that if this 
was found to be impossible, Federal surpluses should be used for the reduc- 
tion and ultimate extinction of these payments. As Indian revenues 
respond very rapidly to an improvement in world conditions an assurance- 
of this kind would be of great practical value, It will be remembered 
that after the introduction of the Reforms, which involved heavy contribu- 
tions from the Provinces, it wos the declared policy of Government to afford 
relief to the Provinces from Central surpluses, and that in pursuance of 
this policy Provincial contributions were finally extinguished n few years 


ago. 

11. Should a solution on these lines not be accepted it will be necessary 
to devise some plan which while avoiding the treatment of these contributions. 
aa direct Federal receipts, would enable them to be used for general purposes, 

12. If Income-tax, the Public Debt and contributions from States should: 
be dealt with in the manner suggested above, the way would be clear for: 
the complete amalgamation of Federal and Central finance, 


Il.—Tazation, 


18. Under the Scheduled Taxes Rules a Provincial islat 
without previous eanction, impose any of the taxes listed i Bae I foe 


i 
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-the purposes of the Local Government, and may authorise any local authority 
-to impose any of the taxes or tolls listed in Schedule II, Otherwise the 
previous sanction of the Government of India must he obtained. 

14. An arrangement of this nature, even if the lists were considerably 
enlarged, would not be consistent with the conception of Provincial autonomy, 
and it would not be possible to provide that the previous sanction of the 
Federal Government to the imposition of any Provincial tax should be 
required. Should, therefore, any dispute arise in the future between the 
“Federal and a Provincial Government as to the authority to impose any 
porticular form of taxation, the matter could not be settled by an order of 
the Federal Government, but presumably would have to be referred to the 
“Federal Court. That Court, however, could only adjudicate on the basis 
of a written constitution, and for this reason it is essential that the pro- 
visions embodied in the constitution should, so far as practicable, be precise 
and comprehensive, 


15. The nature of these provisions might suitably form the subject of 
expert enquiry, and one of three alternatives might be adopted. The powers 
of the Federal Government might be limited to a number of specific taxes, 
the power to impose all other forms of taxation resting with the Provinces, 
but this, in view of the desirability of securing elasticity in the Federal 
revenues, 1s not recommended; secondly, all forms of taxation, existing 
and possible, might be classified in two lists; or, thirdly, a division of autho- 
rity on more general lines might be Inid down, the Federal Government 
being empowered to impose indirect taxation only, with certain specified 
exceptions, and the Provincial Governments being empowered Ao impose 
all forms of direct taxation and specified forms of indirect taxation, In all 
the circumstances the third alternative seems the best, but as economists 
differ as to what is a direct and what an indirect tax this plan may be 
found to be impracticable. But whether the second or the third alternative 
be adopted it would be necessary to provide for residuary powers. In this 
sphere it would seem appropriate that residuary powers should rest with 
the Federal Government, but if the political objections to this course be 
found to be insuperable, a possible solution (always provided that the third 
alternative is found to be practicable) would be to distinguish between 
residuary powers in regard to indirect and in regard to direct taxatio 
leaving the former with the Federal and the latter with the Provincial 
Governments. 

16, In regard to the directly administered areas in British India which 
might be brought under the direct control of the Federal Government, it 
would seem to be sufficient to regulate powers of taxation by rules on the 
lines of the existing Scheduled Taxes Rules. 

17. It is clear that the Federal Legislature cannot trench on the powers 
of the States in regard to direct taxation, and it desirable that these 
should be explicitly stated.. But a difficulty arises if any new form of in- 
direct taxation—such as a Tobacco Excise—be imposed by the Federal Legis- 
lature, if in any of the States the tax is already levied. It would be 
unreasonable that a single State member of the Federation should be in a 
position to block a proposal of this kind, and it is desirable, therefore, to 
provide that the State tax should he replaced by the Federal tax on payment 
of suitable compensation. 

18. But whatever powers of taxation be enjoyed by the units of the 
Federation, these powers should be subject to the overriding condition that 
‘they shall not be exercised— 

(a) so as to conflict with international obligations undertaken by 
the Federal Government in commercial treaties or international 
Conventions; 

(b) against the interest of the Federation as a whole ; 

(c) so a3 to affect injuriously any head of Federal revenue: and 

(d) to tax the property of the Federal Government, 
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19. The limitation of powers under (a) would, of course, cover ier 
inherited by the Federal Government. If the Federal Government deal 

to assume new obligations which might trench on the powers of the Pro- 
vincial Governments and the States, it is an open question whether such 
obligations could be assumed only after the consent of Provincial Govern- 
ments and the States had been obtained, or whether the Federal Government 
should be empowered to enter into commercial treaties or ratify international 
Conventions without such consent. This raises an important political issue 
which the Conference may have to consider separately. 

20. The outstanding example under (b) is the imposition of internal 
customs duties, as this is the very negation of federation. oi 
States which ot present levy customs duties cannot be expected to surrender 
this source of revenue without compensation, but so far as can be foreseen 
it would not be practicable to pay compensation in all cases, as the Federa- 
tion would not be able to face the loss of revenue which this would involve. 

#1. As regards (c), no Unit of the Federation should be permitted, 
without the consent of the Federal Government, to levy a railway terminal. 
tax on passengers or goods, as this might seriously affect railway revenues. 

22. Condition (d) is based on the Canadian and Australinn Acts and can 
scarcely bo objected to. ‘The immunity of Federal property from local 
taxation would extend to rates and cesses imposed by local authorities. 


lll.—Financial Relations with the States. 


93, As the Federal Legislature will be precluded from imposing any form 
of direct taxation in the Btates, the contributions which a State entering. 
the Federation will make to Federal revenues wi!l be limited to the P 
of indirect taxation. New forms of indirect taxation of general application, 
such as the Tobacco Excise, may be imposed in the future, but as matters 
stand States would only contribute under the heads of Customs (including 
the kerosene and petrol excises) and Salt. As, however, the maritime 
States themselves collect and retain customs duties, such States would: 
contribute nothing under this head, while the broad effect of the network 
of agreements concluded with those States which are capable of producing. 
salt is that the non-producing States alone would contribute to the Salt 
revenues. 

94. But in any case there can, it is suggested, be no doubt that if o 
State enters the Federation, the claim of that State to a share in the 
customs and Salt revenue is automatically extinguished. A number of diffi- 
cult problems, especially in regard to contributions, maintenance of State 
forces and ceded territories, remain unsolved, If the States concerned agreed. 
that their contributions should be dealt with in the manner suggested in 
Part II of these Notes the position would be greatly eased, but it is highly 
undesirable that the Federal Government should in the early years be re- 
quired to deal with these matters. A prolonged enquiry into such claims- 
and counter-claims might accentuate the cleavage between British India 
and the States and so militate against the best interests of the Federation. 

25. In these circumstances, it is suggested that an attempt should be 
made to secure the assent of the Princes to a moratorium of 10 years. 
During that period claims and counter-claims would remain in abeyance. 
In this connection that ion of the Government of India’s general memo- 
randum on Federal finance which deals with the important question of the 
incidence of burdens as between British India and the States should be 
read. If the difficulty regarding contributions be overcome as already 
suggested, and if also in the case of the maritime States a settlement can 
be reached, it is to be hoped that, for the rest, claims and counter-claims. 
might be allowed to lie dormant for 10 years. 

26. The Maritime States —There is also the difficult and complicated pro- 
blem of the maritime States. We are not here concerned with the purely 
administrative question whether, if a maritime State entered the Federation, 
collection should be entrusted to Federal or to State agency, or whether, 
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if State agency be conitnued, this should be subject to Federal inspection 
or control, but with the question whether, on the financial side, the Con- 
ference can in any way assist in the solution of the problem. It is highly 
desirable that collections should be credited to Federal revenues, but if this 
be done compensation may have to be paid to each State, Clearly the 
Conference cannot enter into the merits of the dispute now pending t 
the Government of India and certain States, nor can it attempt to assess 
the amount of compensation payable in individual cases. The most that 
can be done is to endeavour to secure assent to the principles that 
collection shall be credited to Federal revenues and that the claim of each 
State for compensation should be impartially settled. 


IV.—Borrowing and Balances. 


27. The nature of the arrangements to be made regarding Provincial 
borrowing depends upon the degree of financial independence that will be 
enjoyed by Provincial Governments, and this is a political issue of first 
importance. 

93, We are not here concerned with Provincial in dence on the 
administrative side, but if in the sphere of finance it held that the 
Provincial Governments should be completely independent, that beg age 
of intervention for the purpose of securing financial stability be 
vested in the Governor, the Governor-General or the Federal Government, 
and that the Federal Government has no interest in or responsibility for a 
financial breakdown (a contingecy which it would be foolish to ignore), 
then clearly the Provincial Government must be left free to borrow as it 
pleases in the open market. 

29. On the other hand, the view may be held that if Provincial contri- 
butions figure in the scheme of Federal finance the solvency of a Province 
js a matter of direct interest to the Federal Government. Further, as the 
financial breakdown of a Province could not fail to affect the credit of the 
Federal Government, both in India and abroad, and so prejudice Federal 
borrowing, there can be little doubt that the Federal Government, whatever 
ite constitutional responsibilities may be, would, in practice, have to come 
to the assistance of a bankrupt Province. Seeing, therefore, that excessive 
borrowing or borrowing for improper purposes must inevitably create an 
unsound financial position, some control over Provincial borrowing should 
rest with the Federal Government. 


control in the issue of Federal loans, it is desirable, in the general interests 
of the Federation, that a Federal Loans Fund should be established, as if 
borrowing be co-ordinated competition in the markets is avoided and money 
obtained on more favourable terms. As, however, the Fund would be fed 
from Federal resources the Federal Government should be free to grant 
or withhold advances at its discretion, and if advances be made to impose 
such terms and conditions as tt considers suitable. In this manner o real, 
¢hough indirect, control over Provincial finance would be secured. 

$1. Until s Reserve Bank is established, it seems desirable tHat tho 
Federal Government of India should continue to perform the service of 
banker for the Provincial Governments on a commercial basis and that 
Provincial balances should remain with the Federal Government. 


start on an even keel. The Budgets of the current year, both Central and 
Provincial, have been so completely falsified, and the future is so uncertain 
that it will be exceedingly ‘iffieult to frame estimates of any value. The 
gevenues of British India, Central and Provincial, have been seriously 
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affected, not only by the world economic crisis, but also by political unrest ;- 
drastic retrenchments and additional taxation are probable, and the possible- 
ereation of three new Governor's Provinces has to be taken into account. 
In these circumstances no useful purpose would be served by asking the 
Conference to consider this aspect of the problem, All that can be done is 
to entrust the work to an expert Committee which, in consultation with the 
Government of India and Provincial Governments, would, on the best 
material available, attempt to forecast the receipts and expenditure of the- 
Federal and Provincial Governments and propose financial adjustments. 


APPENDIX III. 


NOTE ON AN INDIAN FEDERAL COURT CIRCULATED BY THE 
CHAIRMAN, 


1. In a Constitution created by the Federation of a number of separate 
political Units and providing for the distribution of powers between 
central Legislature and Executive on one hand and the Legislatures and: 
Executives of the Federal Units on the other, a Federal Court appears to- 
be an essential element. Such a Court is needed to interpret Federal lows 
and compel obedience to them, and more particularly to interpret the- 
Federal Constitution itself. The delimitation of the respectives spheres of 
the Federal and the Provincial and State authorities, whether Legislative: 
or Executive will be most conveniently entrusted to a Tribunal indepen- 
dent both of the Central, Provincial and State Governments, and it would 
in any event be required in order to prevent the mischief which might 
otherwise arise if the various High Courts and State Courts interpreted the 
Constitution in different senses, and thus made the law uncertain and 
ambiguous, 

2. A Federal Covrt may exercise either an original or an appellate juris- 
diction, or both. The jurisdiction which it exercises may be exclusive or 
shared with other courts. This jurisdiction may be confined to Federal 
matters alone or it may be exercised in whole or in part over other matters. 
concurrently with Courts of the Federal Units. The Constitutions of the- 
United States, of Canada and of Australia respectively show clearly that 
there is no universal type of Federal Tribunal. s 

3. The United States Constitution vests the judicial power of the United 
States (as distinct from that of the individual States) in one Supreme Court 
and in such inferior Courts as Congress may from time to time ordain and: 
establish, Thus, the only Court actually created by the Constitution itself 
was the Supreme Court; but Congress has since created two (formerly 
three) categories of lower Federal Courts, viz., District Courts and Circuit 
Courts of Appeals. The British North America Act, 1867, enacts that tho 
Dominion Parliament may from time to time provide for the constitution, 
maintenance and organisation of a general Court of Appeal for Canada, 
and for the establishment of any additional courts for the better administra- 
tion of the laws of Canada; and under this power a Canadian Supreme Court 
was created in 1875. The Commonwealth of Australia Constitution Act, 
1900, vests the judicial power of the Commonwealth in a Federal Supreme 
Court, to be called the High Court of Australia, and in any such other 
Federal Courts as the Commonwealth Parliament may create and in such 
other Courts as it may invest with Federal jurisdiction. 

4. In the United States, the Federal Courts exercise an exclusive juris- 
diction in all cases arising under the Constitution and under Federal 
Statutes, and in certain other cases specified in the Constitution jtself, 
They constitute a hierarchy of Courts which covers the whole country and is 
wholly separate from and independent of the State Courts. In Canada the 
same Courts deal both with Federal and Provincial matters, and an appeal: 
lies to the Supreme Court from all other Courts. The Australian system. 


a 
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stands midway between these two extremes. The High Court exerci 


= 


Be, 
or can be empowered to exercise, an original jurisdiction in certain specified! 
matters, including matters arising under the Constitution or involving its: 
interpretation, and the Commonwealth Parliament is empowered not only 
to invest a State Court with an original Federal jurisdiction and to define- 
that jurisdiction, but also to define the oxtent to which the jurisdiction 
of any Federal Court hall be exclusive of that which belongs or is invested 


in the State Courts, These matters are 


now dealt with by the Judi- 


ciary Act, 1903; passed under the above powers, but it is to be observed 
that a further Act of 1907 gave to the Federal Courts an exclusive: 
jurisdiction in matters relating to the constitutional rights and powers 
of the Commonwealth and of the Sates infer se. The High Court also- 


has an appellate jurisdiction in the case 
Court or other Court exercising Federal 


of appeals from any Federal 
jurisdiction and also from any 


State Court from which at the establishment of the Commonwealth 
an appeal lay to the Judicial Committee of the Privy Council. Generally 

xeaking, therefore, the Australian High Court exercises an appellate juris-- 
diction both in Federal and in other matters, and it exercises an original 
jurisdiction in Federal matters concurrently with the State Courts, subject 


to the right of the Commonwealth Parliame 


nt to make the Federal jurisdic— 


tion, to such extent as the Statute may provide, an exclusive one. 


5. The existence in India of a number 


of High Courts, most of them 


long established and all enjoying a high prestige, and the difficulty of setting. 
up special Federal Courts in any but a few of the largest States, would 
seem (apart from any other consideration) to preclude any system based 
upon the United States model, #.¢., a hierarchy of Federal Courts, both of 
first instance and of appeal, dealing exclusively with Federal matters and: 


with a Federal Supreme Court at their 


head. On the other hand, the- 


adoption of the Canadian system which would involve the establishmert- 
of an Indian Supreme Court to which an appeal lay in all matters, whether 
Federal or not, from all other Indian Courts, both High Courts and State- 
Courts, appears to be open to certain objections In the first place, in so 
litigious a country as India, a flood of appeals might overwhelm the Court. 
at the outset of its career and detract its attention from its true function, 
that of interpreting the Constitution itself and laying down rules which may 
serve to guide the natural process of constitutional development. Secondly, 
it seams improbable that the States would be willing to concede a right. 
of appeal from the State Courts on other than Federal matters to a Supreme- 


Court which would necessarily have its seat 


in British India; and a Federal 


Supreme Court with an appellate jurisdiction of this kind limited to a 
portion only of the Federation might, by emphasing the difference in status. 
between two main component elements of the Federation, have the appear- 
ance of an instrument of division rather than of union, It is understood, 
however, that there is a strong demand for a Supreme Appellate Tribunal: 
for British India, and it might be possible, if so desired, for the Federal: 
Court to be epabled to sit for this purpose under another style and title;- 


or possibly it might sit in two divisions, one 
other British-Indian appeals in non-Federal 


to hear Federal appeals and the 
matters, 


®. On the assumption then that there will be only a single Federal Court, 
with a jurisdiction confined to Federal matters, the choice would lie between 
(1) giving the High Courts, or other specified Courts, in British India and 
the corresponding State Courts in the States an original jurisdiction in all, 
or practically all, Federal matters with a direct or ultimate right of appeal 
to the Federal Court, and (2), following the Australian model, giving the- 
Federal Court an original jurisdiction in Federal matters, with power, how- 
ever, to the Federal Legislature, if it should later on think fit, to invest 
the British Indian Courts and the corresponding State Courts with o Federal. 
jurisdiction (with a right of appeal to the Federal Court), and to define the- 


extent to which the jurisdiction so vested 


in any Court shall be exclusive- 


of that which belongs to or is vested in those other Courts. On practical. 


grounds the first alternative appears to be 


by far the more convenient, buté 
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it would seem necessary as a corollary to provide that all appeals in British 
India in Federal matters shall go to the Federal Court instead of to tho 
Privy Council, in order to obviate the difficulty which at one time arose 
in Australia, when on important issues the Privy Council and the Australian 
High Court gave conflicting judgments, accordimg as an appeal has gone 
to one or the other tribunal. It is a matter for consideration whether thera 
should be a right of appeal from the Federal Court to the Privy Council, or 
whether in any matter affecting the interpretation of the Constitution itself, 
the decision of the Supreme Court, as in practice in Australia, should be 
final. The question of the protection of minorities does not, however, arise 
dn Australia, and the precedent of Canada, where the question is still a 
vital one, seems to point to the necessity for retaining the Privy Council's 
jurisdiction, 

7. The above suggestions contemplate a Federal Court exercising in 
general only an appellate jurisdiction in Federal matters, both from 
the British Indian Courts and from the corresponding State Courts. There 
are, however, a certain number of subjects with regard to which it would 
be necessary to consider whether the Federal Court should not also possess 
an original jurisdiction. Among the matters in which the Australian High 
Court has or has been given by the Commonwealth Parliament an original 
jurisdiction are those (1) arising under any Treaty; (2) affecting Consuls 
or other representatives of other countries; (8) in which the Commonwealth 
is a party; (4) between States, or between residents of different States, or 
between a State and a resident of another State; (5) in which a Writ of 
Mandamus or prohibition or an Injunction is sought against an officer of the 
Commonwealth; (6) arising under Admiralty or maritime jurisdiction; and 
(7) relating to the same subject-matter claimed under the laws of different 
States. These are not dissimilar to those matters which are within the ex- 
clusive jurisdiction of the Federal Courts of the United States; but in 
Australia, the State Courts have a concurrent jurisdiction with regard to 
them, save in so far as the Commonwealth Parliament has excluded that 
jurisdiction by virtue of powers reserved to it by the Constitution, Whether 
or not it might be desirable to reserve an analogous power in the future 
to the Indian Federal Legislature, it seems clear that no good reason exists 
for depriving the British-Indian Courts or the Courts of the States of 
original jurisdiction in any of the above matters (with perhaps one exception) 
when they arise in the Federal sphere, subject always to the right of appeal 
to the Federal Court. The one exception which will require consideration 
Is that of disputes in Federal matters between the Federal Units themselves 
or between the Federation as a whole and one of the Federal Units, Pre- 
sumably the Provinces of British India will, with their increased autonomy 
and their position as Units in the Federation, become invested with a juristic 
personality and able to sue or be sued by some form of legal process. It 
would seem also a necessary uence of federation that in disputes 
between Province and State in Federal matters the Princes would have 
algae in coronal or other to the Jeanne eee Federal judiciary, 
just a5 they ve to concede a right | in eral matters from 
the Courts of their States. = 

8. For disputes such as those mentioned above (i.c., between Federation, 
State and Province miter se) neither existing British-Indian Courts nor 
State Courts would be an appropriate or indeed a possible tribunal. It can 
searcely be doubted that such disputes will from time to time arise and 
it seoms necessary that they should be cognizable only in the Federal Couré 
itself, Difficulties may well occur in this connection with the States, but 
chould not bo insuperable, at any rate so far as regards disputes between 
sca! and ae ack More LE pital ied however, are likely to arise 
in relation i310n oF disputes between the F tion itsel: 
of the States. ederation itself and one 

9. By the “ Federal matters " over which the Federal Court 
jurisdiction is meant all cases arising under the Federal Gnitteter ae 
under Federal laws, and such o cases as may be regarded os proper to 


1313 


be determined by such a tribunal. It would include the interpretation of 
the Constitution, and as a necessary consequence implies a jurisdiction to 
declare any law passed by the Federal Legislature or the law-making body 
of any Federal Unit to be ultra vires. This is inevitable in the case of 
any Constitution providing for a distribution of powers between different: 
Legislatures; but if the retention in part of the existing machin in 
British India which so commended itself to the Statutory Commission, where- 
by the prior assent of the Governor-General to Provincial legislation operates 
over a wide field to prevent questions of ulfra vires arising, were acceptable 
to British-Indian opinion the difficulty might, in British India at any 
rate, bo confined within a reasonably small compass. In the States it will 
have to be faced. 


10. The constitution of the Court would have to he settled later. It- 
would presumably have a Chief Justice for its president, with (say) four 
puisne judges; but the number would depend upon the ultimate extent 
of the Court's jurisdiction, if any, in non-Federal matters. The number 
might be fixed by the Constitution with a power to the Federal Legislature 
to increase it subsequently. It would seem that the appointments to the 
Court should rest with the Crown, The functions of the Court will be of 
such supreme importance to the new Federation, especially in its early daya, 
that nothing could safely be omitted which might tend to increase its prestige 
or reputation for absolute impartiality. It is thought that the Constitution 
would have to provide that the judges of the Federal Court held office during 
good behaviour and with adequate safeguards for their independence. The 
High Court judges in British India at present hold during pleasure, but if 
they are in future to be appointed otherwise than by the Secretary of State, 
it seems clear that this tenure will have to be altered. 


11. Since it is contemplated in this note that the jurisdiction of the 
Federal Court will be practically all appellate, the question of the manner 
in which its judgments will be enforced need cause none of the difficulties 
which might arise in the caso of an original jurisdiction. Tho Federal 
Court will either uphold or reverse the decision of a lower Court and the 
case will then be remitted to the latter to be finally disposed of. In the 
event of the Federal Court being invested with an original jurisdiction in 
cases between Province and Province, or Province and State, it ought not 
to be assumed that the Government of the Province or State would ever 
make default in implementing a judgment rendered, even though execution 
could not issue against it; but if so unlikely a thing should happen, it is 
assumed that the Federal Government or, in the last resort, the Viceroy 
would have to take action to compel obedience. 


APPENDI£ IV. 


NOTE ON EXPORT DUTIES BY SIR PROVASH CHUNDER MITTER. 


Both in my opening speech and also in my speech when dealing with the 
Report of the Finance sub-Committee I suggested that export duties should 
not form a source of Federal revenue, at any rate os 1 permanent item in 
the Constitution. As this point was not specifically dealt with in the 
Report of the Finance sub-Committee, and os the point is not only of 
supreme importance to my Province, but also a point of great general 
importance, I desire to record the following Note from which it will appear 
that this head of revenue means practically a taxation on Bengal only. 
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A In the year 1929-90 the total amount realised from export duties was as 
‘es Bs, (lakhs). Rs. (lakhs). 


Hides and Skins ay ae ‘ #. ao 35 
J ute— 
(2) Raw . ; : - 1a7-22 se 
(6) Manufactured . i ° Sodrdo 463-67 
Rice : ; ; ‘ - ; ae 116-91 
(Mostly Burma), 


The export duty of 1169] lakhs of rupees from rice being mostly from 
Burma, after the separation of that Province the collections on that head 
‘will cease to be of importance for Federal India. After such separation 
the total income from export duties will be 4992 lakhs of rupees, out of 
which Bengal jute will contribute 463-67 lakhs of rupees, or over 92 per cent. 
Rengal is also concerned with the export duty on hides, ond skins, and 
rice, but as I have already observed, the income from these commodities 
-after the separation of Burma will be very small, 


In this connection I would refer to a short history of the export duty 
on jute, This export duty was for the first time imposed with effect from 
Ist March, 1916, presumably to meet the heavy demands due to the War. 
The original duty wag on raw jute other than cuttings, at a general rate 
of Rs, 240 per bale of 400 Ibs., equivalent approximately to an ad 
valorem duty of 5 per cent, The duty on cuttings was fixed at 10 annas 
per bale. Simultancously, an export duty of Rs. 16 per ton was imposed 
on hessians and Rs. 10 per ton on sacking, corresponding to the raw jute 
rate on the material used in the manufacture of each class of goods, With 
effect from Ist March, 1917, these rates were doubled, and now stand at 
Rs. 48-0 and Re. 1-4-0 for raw jute and cuttings, and Rs, 82 and 
Rs. 20 for hessians and sacking respectively. The amount realized by this 
duty in 1922-23 was £2,195,000 (about 285 lakhs and 35,000 rupees). 

It was hoped that after the requirements of the War were over this 
‘duty would be abolished, but this duty was never abolished even during the 
prosperous years of the Budget of the Government of India. Ti may be 
mentioned that during the War raw jute, as also the jute trade, was in a 
very prosperous condition, because of the need for gunny bags for war 
purposes. In recent times and even before the world depression the jute 
trade was not very prosperous, 50 far, at any rate, as the agriculturist’s 
interest in the business is con 

T am, however, not so much concerned with passing prosperity or depres- 
-sion in the jute business. My main point is the injustice and iniquity of 
keeping jute as a large source of revenue, as also the general objections about 
4Amposing a duty on export trade, From tho practical point of view reten- 
tion of export duty as an item of taxation will moan that export duty on 
jute will practically be the main source of income from exports, at any rate, 
the predominant source of income, 

I submit that for the following reasons. amon others, export dut 
‘should not be retained in the Constitution, — ni Peer Say 
To retain the export duty on jute will be a piece of discriminat 
taxation, This cannot be justified for reasons of justice and fait ties 
‘between the constituent units of a federation. In this connection I would 
itaw attention to Section ol (ii) of the Australian Constitution which 
~empowers the Federal Parliament to make laws with respect to taxation 

To retain any export duty is against the precedent laid d 
“Constitution of the United States of America, to which 1 iis slreage 
-drawn the attention of the sub-Committes in my speech. That Section 
*(Section 9, sub-section 5) rung as follows -— 


No tax or duty shall be laid on articles exported from any State,"" 
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I may add t, generally speaking, export duty is not considered to 
be a very satisfactory source of taxation. At any rate it should not be 
included as a source of taxation without elaborate enquiries, which it is 
not possible to make within the time at the disposal of the Expert Com- 
mittee. It is true that the Taxation Enquiry Committee's Report dealt 
with this matter. That Committee, however, was dealing with the sources 
of British India as a unitary form of government. We are now concerned 
with a Federation, consisting of a large number of Indian States and a 
large number of Indian Provinces. The sources of taxation now contem- 
plated will not be sources of taxation for a unitary form of government, 

As already observed the reasons given by the Report of the Taxation 
Enguiry Committee should no longer be held to be applicable, but I may just 
mention that one reason dealt with in that Report was that jute is a 
monopoly, and ordinary objections to the imposition of an export duty 
would not apply with the same force to the imposition of an export duty 
on a monopoly like jute. Without entering into elaborate details, I propose 
to deal shortly with this point. 

In the first place I am not prepared to admit that jute, under all cir- 
cumstances and for all times, has the advantage of a monopoly. In such 
periods when the world's demand for jute is less than the supply of jute, 
and when the agriculturists grow a larger quantity of jute than can be 
absorbed by the world, that commodity cannot be considered to be a mono- 
poly, at any rate so far as the agriculturist is concerned. 

We are, however, proposing to include export duty as a permanent item 
of taxation. Therefore I submit that we are not justified in doing so 
without very elaborate enquiries, 

In the next place I submit that if jute be really a monopoly, it is a mono- 
poly practically of one Province, namely Bengal, and for the purposes of 
federation every canon of justice and fair play ought to lead one to the 
conclusion that it should be enjoyed not by all the units of the Federation, 
but by that particular unit, namely, Bengal. 

I therefore suggest that in paragraph 10 of the Report of the Finance 
sub-Committee, the words “ including . duties be deleted from the 
first item of Federal Sources of Taxation. I would limit this item to import 
duties only. If we do so we shall be acting on sound canons of political 
eco - Instead of burdening this Note with well-known principles on 
this subject, 1 would draw attention to Mr. Donald Kerr's book, ‘' The 
Law of the Australian Constitution,’’ page 139, in which is to be found the 
following quotation irom Professor Moore's opinion on the subject:— 


“* Duties of Customs’ mean duties imposed upon the importation 
of goods into the Commonwealth from parts beyond the Common- 
wealth.” 


There remains only one point to be considered, namely, how during 
the interim period the expenses of the Federal Government can be met. 
It is true that the present Central Government, many of whose duties and 
functions will be taken over by the Federal Government, depended for a 
number of years on this source of revenue, and a sudden change may add 
to the difficulties of the position. I therefore suggest the following :— 

(a) That export duty on all commodities, at any rate export duty 
on jute, should be abolished after a period of five years, and 

(6) That during this period of five years half of the amount realised 
from the export duty on jute will be handed over to the Province of 

_ Bengal, which is the federating Unit where this commodity exists on 

a large scale 


In support of this submission I may point out that during the last 14 
years the export duty on jute has contributed nearly fifty crores of rupees 
to the Exchequer of the Central Government, and to that extent it has 
relieved the tax-payer very largely. It will, therefore, be a bare act of 


E.T. Cc. I. x 
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justice if, during the next five years, the dire necessities of the unit of its 
origin be relieved by the payment of half the amount realised by this duty. 

I would conclude my observations by saying that the decision of the 
Federal Structure Committes on this point will be an acid test as to 
whether India with a Federal Government can reasonably be expected 
to do justice between the different federating units. In a federation con- 
flicting interests between the federating units will constantly arise, and 
rt will be necessary for representatives of India in the Federal Legislature 
and the Federal Executive to act with justice and fair-play. f, at this 
very threshold of the Federation, the very distinguished representatives from 
all parta of India allow the immediate needs of money to override canons 
of justice and fair-play, then I am afraid that the prospects of the smooth 
working of the Federation are not very bright. I feel that on the materials 
I have placed before them I can appeal with confidence to ihe sense of all- 
India nationalism of the distinguished members of this Committee to do this 
bare act of justice to the federating Unit of which I have the honour to 
be the sole representative—the more so as I have offered to bear more than 
a legitimate burden during the period of transition, 





APPENDIX V. 


NOTES ON FEDERAL FINANCE BY SIR PROVASH CHUNDER 
MITTER. 


The discussions in the Federal Structure Committeo on the Report of the 
Finance sub-Committee brought out prominently two points; (a) apprehen- 
sion on the part of some of the representatives of the Indian States abou 
acceptiig finanical arrangements without oa fuller knowledge of their im- 
plications, although these States are equally anxious with the British India 
representatives to enter into federation as early as possible, and (b) appre- 
hension ou the part of a number of the members of the sub-Committee about 
delay in tha declaration of policy by His Majesty's Government and in the 
drafting of the Act embodying a Federal Constitution if decision had to be 
deferred until the two Expert Committees had submitted their Report, In 
the opinion of many members the consequences of such delay would be very 
serious indeed, 

This Note is submitted for a two-fold purpose. One of the objects of 
this Note is to suggest a procedure which, while keeping in view the two 
points mentioned in paragraph 1, may enable the Act to be drafted in 
the quickest possible time, and will at any rate enable His Majesty's Gov- 
ernment, if they so desire, to declare their policy about setting up a Federal 


bo useful in dealing with questions of substance relating to Federal finance. 
I suggest that it is possible to draft the Act itself, takin 
impose the details of taxation within the limits of the main heads sot one 
in the Schedules attached, marked A, B, and ©, respectively. The Act 
should also contain rule-making powers, and even powers to make certain 
constitutional changes which would enable the future Federal Govosnnent 
to make necessary constitutional amendments and adjustments: on a sa 
like safeguarding of the interest of minorities, or of financial’ Finks "a 
Indian States, such amendments may well be with the conourranes cf Hite 
Majesty’s Government. A provision like that will give a aches Ak eons 
to minorities and to the Indian States, arity 
Se long as the members of this Committee are on the whole satisfied that 
and so long as the Indian States come to sa he expenditure, 
suggested are likely to cause the minimum of prejudice ; 
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there should be no objection to proceeding as early as possible with the 
drafting of the Act, provided that His Majesty’s Government are also 
willing to make the necessary declaration. Further, in the constitutional 
proposals and arrangements for changing financial heads, some safeguarding 
clause may well be kept in view, such as that a change in financial arrange- 
ments will not be made, say, during the next 15 years by the Federal 
Government without the approval of the Federal Legislature unless a 
number of the Indian States who have joined the Federation (say, the 
representatives of the States with 40 per cent., of the population of those 
who joined) accept such change, and a similar reservation may also be made 
with regard to British India. Such an arrangement ought to remove o 
good deal of apprehension. 
I will next draw attention to the three Schedules which are attached. 
One of the items which hn hes explanation in order to elucidate my 
i ject is tem 7 of Schedule A. I believe that from 


to be raised (the actual figure may be examined, and this should not take 
much time). I am not aware as to how much can be raised from the 
Indian States under this head. I have, however, made some informal 
enquiries from one or two States and my impression is that there is no exist- 
ing tax in the Indian States under this head, so that by submitting to this 
head the existing Budget of any State is not likely to be disturbed. My 
further impression is that taxes on this head will perhaps bring in nob 
more than 40 lakhs of rupees from the Indian States. This, I admit, is 
more or less guesswork, but I have very little doubt that the percentage of 
the income derived under this head from the Indian States will not exceed 
15 per cent., or thereabouts, of the income derived from British India under 
this head. It will therefore be a permanent advantage to the Indian 
States to submit to Corporation Tax. Further, submission to Corporation 
Tax will make a common element of direct taxation available to all the 
federating units, and on the question of principle it will mean an advantage. 
Some of the arguments I have referred to above about Corporation Tax 
will apply with regard to a tax on income derived from business extending 
over more than one Province or State or extending over territories outside 
India. Here, too, the tax raised from British India will certainly be 5 or 
6 times more than the tax that is likely to be raised in the Indian States. 
Here, too, I believe there is no such tax at present existing in any Indian 
State and the imposition of such a tax will not upset any existing Budget. 
To this should be added tax on interest on securities. Anyone who holds 
securities at the present moment has to pay this tax, unless they are in 
the nature of some War Bonds held free of income-tax. I have not the 
necessary materials before me showing what amount will be realised in 
British India, but I believe the amount realised in British India on this 
head, including the head of interest on securities, will not be less than 5 
crores of rupees, perhaps more. Even if I assume, purely as a piece 
guesswork, that the additional income derived from the Indian States 
this head will be about 25-30 lakhs of rupees, I do not think I shall be f. 
out. Here, too, it will be a permanent advantage to the Indian States to 
submit to this taxation as the share of British India will be far higher. 
These heads, therefore, without taking into account salaries of em- 
ployees of the Federal Government and income earned outside India on 
foreign investments, will produce a permanent contribution in direct taxation 
to the Federal Exchequer of about 9 crores of rupees. The actual 
may be investigated and this can be done very quickly so far as British 
India’s portion of the tax is concerned. As regards the portion of the 
Indian States no enquiry need be insisted upon, as well-known facta of a 
general nature will show that the amount is not roe to be large. On the 
British India side we get the advantage of the i of uniformity 
and of a sound principle. the income from salaries of Federal employees has 
been estimated by the Memorandum of the Finance Department of the Govern- 
ment of India as 1 core of rupees, therefore the total will be 10 crores of 
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rupees, of which the share of the Indian States will be comparatively small. In 
yiew of some of the criticisms may by Lord Lothian, criticisms with which 
I personally agree, a system like this will be very conducive to the smooth 
working of, the future constitution. Further, a system like this will avoid 
the risk of the imposition of double taxation, one set of taxation being 
imposed by the Federal Government and the other by the - 
ernments of the Central Government. It will further avoid the unsatis- 
factory arrangement pro in the last six lines of paragraph 2 of page 9, 
of the Report of the Federal Finance sub-Committee, namely, that the 
Federal Finance Minister should consult the Provincial Finance ister 
about the extent of the imposition of Income-tax. Lastly, this system will 
get rid of re-distribution of Income-tax, collected on the present basis, to the 
Provinces and euch re-distribution is sure to lead to wrangles and ill-will 
between the Provinces. 

The next items to which I would draw specific attention are the items 
in Schedule OC, If all sources of taxation, even including those of the existing 
taxation covered by Schedule A, are left to the Indian States then the 
ation States chould feel very much less hesitation in joining the Federation 
than they would do at the present moment without any enquiry. 

Item 7 of Schedule B is also important. This suggestion, if accepted, will 
automatically increase the income of the Provinces, without going through 

i . As Lord Lothian pointed out, most 
of us who have to deal with the problem could not altogether forget the 
resent nt, nor could some of us forget the suggestions made by 
Bir Walter Layton in the Indian Statutory Commission’s Report. At the 
present moment Income-tax is collected by a unitary government; in the 
future we are going to have a system of taxation suitable for a Federal 
Government, and we cannot over-emphasise this difference. The Indian 
tutory Commission was also dealing with the finances of a unitary govern- 
ment, and at that stage there was no question of the Indian Princes joining 
in a Federal Government.. Therefore the less we retain of the existing 
2 and the more we try to visualise the future the better it will be for 
e prrporey Constitution. Increased income to the Provinces will also mean 
only 


F 


e 


i 


economic position of the citizen, and is likely to affect beneficially 
the customs revenue but all sources of Federal revenue under heads 
Pe eonee am A. That is an aspect of the question which should be 


mind. 

y another important point remains to be considered. Can the budget 
balanced if these ions are accepted? I venture to 

nk t there is a better chance of budget being primé facie balanced 

these suggestions be accepted than under the system proposed in the 

the Finance Department of the Government of India, and 


will appear from this extract that there is an apparent surplus of -94 

of receipts over expenditure. It will, however, farther 

ve not taken into account here the last two items of 

“sinking fund contribution " of this illustrative Budget 

If I took these two items into account there would be a deficit 

propose to show how these deficit will more than disappear under my 

. tted in a previous portion of this Note that 

I propose to include Item 7 of Schedule A as & permanent source of revenue 

to the Federal: Governmess, 7 that 7“ source is pe to bring in about 

crores of rupees. ,£0 i 

t seem a Sian pees will more than cover the 
There are four other items to which I would draw ifie attenti 

military expenditure in Deccascrort Dataset is pl ates tc be patie 

published in the i 
dated September 30th, 1931, and also in a recent role oS ir 
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“ Statesman,” it would appear that Sir George Schuster proposes a net 
reduction of army expenditure of 4} crores of rupees. Of course that figure 
includes army expenditure for Burma as well. Under the illustrative Budget 
Burma's army expenditure is not included, but I think I can, on Sir George 
Schuster’s figures, safely count upon a reduction of 3 crores of rupees from 
the Military expenditure of 50 crores of rupees for India alone. There will 
also be some saving under the recent retrenchment proposals and reduction 
of salaries, some of these retrenchments and reductions being of a permanent 
nature, 


Item 2 includes the estimated income from Customs. At the present 
moment this includes a certain income from export duties. I have already 
submitted a Note about export duties, and I have suggested that all export 
duties should be abolished after 5 years, and that during these 5 years only 
half of the export duties should be retained by the Federal Government. if 
would, therefore, deduct 2 crores of rupees from the income estimated under 


Item 3 is payments by Indian States (tributes) and the -74 crores should 
be deducted on the receipts side. These calculations will show that this 
Budget will practically be a balanced Budget, but there are a number of 
other items in the nature of indirect taxation about which we have certain 
figures of probable revenue. If unfortunately, for some unforeseen reason, 
expenditure increases or income falls, we may well look to one or more of 
these items for balancing the Budget, These items are excises on matches, 
tobacco, silver, and kerosene and petroleum. All these items come under 
head 4 of Schedule A. In imposing all or any of these indirect taxea I 
would be willing to allow the Indian States to retain them if at the present 
moment there is any such tax in any State. The estimate of Sir Walter 
Layton from the match excise from British India alone, was 3 crores of 
rupees, and from manufactured tobaceo (pipe tobacco, cigars and cigarettes) 
5 crores of rupees. I know these estimates have been criticised by the 
Government of India and the income may be less than is estimated, but 
thera will be some increase as the realisation will be not only from British 
India but also from the Indian States. 


Under the interim Budget recently introduced by Sir George Schuster he 
has already p a 25 per cent. increase on silver and kerosene, amongst 
others. In the illustrative budget quoted on page 12 of the Memorandum of 
the Finance Department of the Government of India this increase has not 
been taken into account. From these four items of excise, if need be, one 
may reasonably expect in normal times 9-10 crores of rupees, and the con- 
tribution of the subjects of the Indian States will be comparatively small. 

The appointment of two Expert Committees has been suggested in the 
Report of the Federal Finance sub-Committee, The first enquiry would be 
a general survey of the problem and on examination of the questions dealt 
with in paragraphs 6 to 17 and 21 to 25 of the Report. Instead of appointing 
this Expert Committee at this stage, figures may be obtained from the India 
Office to ascertain roughly what would be the income in normal times of the 
Federal Government from the heads of taxation suggested by me, Ii on 
receipt of this information it appears that there is ao Very reasonable chance 
of the Budget soar balanced in normal times, His Majesty's Government 
should go ahead with the declaration of their policy, and the drafting of the 
Act, after ascertaining the concurrence of the Federal Structure sub-Com- 
mittee. If this first Expert Committee be appointed, it should be appointed 
with modified terms of reference, after the Act has been passed for the 
preparation of the Statutory Rules. In other words I advocate a procedure 
similar to the one followed when the Montagu-Chelmsford Report was sub- 
mitted. Then the Government of India Act was passed in 1919, the Statutory 
Devolution Rules were prepared thereafter, and the constitution came into 
operation Inter on when most of the Statutory Rules were ready, 


The second enquiry would relate to the Indian States, and would no 
doubt require considerable time. That enquiry is very important from the 
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point of view of doing justice between the States’ and British India. Mate- 
rials will undoubtedly be necessary. The Report of this second Committee 
may well be submitted to the Federal Government of the future. In order 
to give every reasonable confidence to the States, I personally have no 
objection to giving o right of appeal to the States on the Report of the 
second Committee from the decision of the Federal Government to His 
Majesty’s Government. If such a right of a be conceded the States 
cannot have any reasonable ground for complaint, because at the present 
moment and under rules of paramountcy the decision of these questions lies 
ultimately with His Majesty’s Government. 

I would therefore submit that if the outlines of my suggestions be 
accepted, there need not be any difficulty about beginning the drafting of 
the Act at the earliest possible time, provided that His Majesty’s Government 
be willing to make the declaration of policy hefore the Round Table Con- 
ference disperses from London. 





SCHEDULE A. 


Federal Sources of Taxation. 


1, External customs, 

2. Balt. 

3. Export opium. 

4, — on articles with the exception of excises on alcohol, narcotics and 

rugs. 7 

5. Receipts from Federal Railways, Federal Posts and Telegraphs and other 
Federal commercial undertakings. 

6. Profits of Federal currency. 

7. Corporation tax, tax on income derived from business extending over 
more than one Province or State or extending over territories outside 
India, tax on interest on securities as defined in Section 8 of the 
Indian Income-tax Act, 1922, salaries of employees of the Federal Gov- 
ernment, and on income earned outside India on foreign investments 
(this may be more specifically defined under the powers taken under the 
rule-making sections of the Act). 


8. Commercial stamps (to be more specifically defined under the powers taken 
under the rule-making sections of the "Act). 


SCHEDULE B. 


Provincial Sources of Taxation. 
1. Land revenue. 
2, Excises on alcohol, narcotics and drugs. 
3. Stamps, judicial and non-judicial, with the exception of commercial 
ps. 


7, Income-tax on all sources of income other than those referred to in Item 7 
of Schedule A, including income-tax on property within the i 
or State, salaries within the Province or State by all persons 
other than employees of the Federal Government carried on 

within the Province or State, earnings from professionals within the 

Province or State. 
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ECHEDTULE ©. 


Sources of Taxation in the Indian States. 
1. All sources of taxation other than those included in Schedule A. 


2. Continuance of existing taxes, even though included in Schedule A. 
Extracts from the Illustrative Budget taken from page 12 of the Memorandum 
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17 {net} 

27 (net) 

95 (net) 
4,00 

60 (net) 
2,36 
08,08 


of the Finance Department of the Government of India. 
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APPENDIX VI. 


MEMORANDUM BY HIS HIGHNESS THE MAHARAJA OF INDORE, 
HIS HIGHNESS THE MAHARAJ RANA OF DHOLPUR, NAWAB 
LIAQAT HAYAT KHAN AND SIR PRABHASHANKAR PATTANI. 


The future constitution of India has been the subject of close examination 
by m able and eminent authorities, and as it was considered necessary to 
being acces a union between British India and the Indian States for deter- 
Slinteg tha polishes in regard to subjects of common ‘concern, and execution 
and administration thereof, various methods for bringing about that unity 
have been explored, and proposals formulated during the sep few years. 
“ee the Round Table Conference held last year, however, the suggestion to 
about such a union on the Federal basis took more definite shape and 
sia Mickiterdaanes of the Conference proceeded on the basis that the future 
constitution of India should be of a Federal type embracing both British 
India and the Indian States. The precise form and structure of the new 
Federal Government, as rightly stated weed alia by the Prime Minister in 
the declaration made by him on behalf of His Majesty’s Government on 19th 
January, 1931, was to be determined after further discussion with the Princes 
and representatives of British India. 

The Conference has resumed its work and the Federal Structure Com- 
mittee is now engaged in formulating the precise form and structure of the 
new constitution in all the minute details. This must naturally require 
working out and evolving a scheme that might be acceptable to the various 
interests concerned. 


To secure the support and adherence to it, the constitution must take 
due note of all the various standpoints on the several details and provide for 
them adequately; failing that, it would not have the necessary support, and 
consequently, would not work " successfully, and if it is pushed through under 
pressure, it is likely to do more harm than good. 

The Federal Structure Committee outlined, after their deliberations last 
yore a —— for the proposed future Federal Constitution for India. 

ay akong’ ints were left over for further consideration last year 

tnd they are F angadhaaed As I was not then a member of the Round 

le Conference, and had no occasion to communicate my views to the 

Tadian States’ Delegation or the Conference, I consider it advisable for me 

to express my views at this stage on the several important points at issue, 
and take this opportunity of placing them on record for consideration. 

In introducing the scheme hereafter stated, I shall add one observation, 
vis,; that the future arpuagris for all-India on the Federal basis will have 

basis suited to liar conditions in the oes and not 
bd Seat herantonce tlie aah Federal phage tone Bn other countries. 
Tf no ¢wo of those constitutions are éxaotly alike, there is greater reason and 
justification for India with her peculiar conditions and a large variety of 
interests (¢.g., non-autonomous Provinces and Sovereign Indian States) to 


$2. 
z. 
5 
ze 


In my opinion, the main features of the constitution should roceed 
following lines :— ‘ ore 
1, The Federating Units to be— 
(1) Federated British Indian Provinces, i.¢., British India and 
(2) The States collectively. 
The States will with the assent of the Crown, constitute themselv. 
into an Electoral college which may be given any suitable name, i. bas 
all the States will make one group or unit for the purpose of electi Z 
their quota of representatives to the Federal Legislature. ~~ 
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9. Federation to be for purposes of specified matters of common in- 
terest only. 


3. Functions. 
Policy and Legislation in regard to, and administration of, certain 
specified subjects, as detailed in Annex. A. 
Nore.—The Federal Legislature will lay down policy and enact 
laws relating to the subjects enumerated in Annex. A. 


The States will, then, automatically pass the Federal Laws as State 
Laws and they will then come into force within the territories of the 
States. 


In the event of failure on the part of any State to carry out the policy 
and laws passed, the Confederation of States will use tts influence and 
bring round the defaulting State through its representative; but even 
if that fails, which is not likely, the Federal Government will take 
necessary action through the Crown. 


4. Structure and Composition of the Federal Government, 

(a) Legislature. 

There should be preferahly only one Chamber, to which representa- 
tives could be sent by States through the Electoral College referred to 
above. The representation of the Indian States should be 60 per cent. 
Tf it is bicameral, the States should have 50 per cent. representation 
in the Upper Chamber and on population basia in the Lower Chamber. 


(b) Executive. 


(1) The States need not insist on a fixed number of representatives 
in the Federal Executive. 


(2) The Executive will be responsible to the Legislature. 


6. Method of Election of States Representatives. 


The States will constitute themselves into a Confederation for the 
purpose of Federation with British India. This will serve os an 
Electoral college for electing their representatives to the Federal 
legislature. The Confederation will be composed of representatives of 
Sovereign States and of groups of the remaining States. - 


Major States may be allotted a fixed number of seats to ensure their 
individual representation, and some regional distribution may also 
take place. For the purposes of election the principle of plural voting 
may be accepted, the number of votes allotted to a particular State 
depending on the State's political position, though po ulation and 
income may also be given due weight. The details will be settled by 
the States themselves, 


The representatives constituting the quota of the States will repre- 
sent the States collectively, and they will include among them repre- 
sentatives of major States for whom seats will be reserved. 


6. Federal Finance. 
Federal finance will be found from indirect taxation only, so far as 
at least the States are concerned. 


7. Supreme Court and Arbitration Courts. 


There should be a Court to deal with constitutional question only, 
In case the volume of work does not justify the constitution of a 
permanent Court, provisions should be made for the constitution of a 
Court each time as the occasion arises but the qualifications of the 
eligible personnel and the method of its constitution shall have to be 
specifically and definitely laid down in the constitution, 
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For disputes between the Crown and the Indian 8 
should be made that they shall be settled 
Arbitration, distinctly separate from the F. 


provision 
an Imp Court of 
al cont the constitu- 


tion of which should also be defined beforehand. The Arbitration Court 
should also decide disputes between a State or States and 


inter s¢, or 


Provinces 
a State or States and Central Government of 


between 
British India. Neither the Federal Court nor the Court of Arbitration 
shall exercise jurisdiction as the highest Court of Appeal. 


Number as 


® in the 


Devolution 
Rules. 


5. 


adh ime ged” oe 


_ 


1.2 


21. 





ANNEX A. 


SUBJECT. 
(a) Railways oe re Oe 


(b) Aircraft and all matters 
connected therewith. 
(c) Inland Waterways, etc. . 


Shipping and Navigation, 
ete. 

Lighthouses, etc. . 

Port Quarantine and idarine 
Hospitals. 


aphs, telephones 
wireless in- 


Posts, 
(includi 
stallations). 


Federal, for Policy and Froyecov peta 
Administration to Madd ederal cule 


for through lines. 
Ditto. 


+g So for ou and Legislation 
respect of inland waterways, 
aticting more than one compo- 
nent State. 
Federal, for Policy and Legislation. 


Federal, for Policy and Legislation. 

Federal as far as international re- 
quirements are concerned. 

No special opinion. 

Posts, telegraphs, Trunk telephones 

and wireless installation to be 

Federal, but with such qualifica- 

tions as may be for the 

purposes of adjustment with the 

States in matters of detail. 

. Maritime Customs: 

Federal, subject to special rights 
and obligations under 
agreements and engagements with 
the Maritime States. 

2. On external frontiers of India: 
rotors, subject to special case 


Fodsrai, bj the 

ae ubject to 
night existing 
Federal, ‘ to adjustment, with 


the States concerned, of such 
egy as are not already conceded 


_ 


Post Office Savings Bank: Federal 
for Policy and Legislation, 
Federal Andit to be Federal. 


Federal, for Policy and Legislation, 
For Federal De 
Hey partments to be 


Federal. 
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Brey es as 
Devotion BUEIROT: 
Rules. 
96. Botanical Survey of India . Federal. 
@7. Inventions and Designs . Federal for Policy and Legislation. 
28. Copyright. . . . Federal for Policy and Legislation. 
29. Emigration from and immi- Emigration from and immigration 
gration into British into Indian: Federal for Policy 
India. and Legislation. 
91. Central Police Organisation Federal Police to be Federal. 
35. Survey of India . : . Federal. 
35. Meteorology : . . Federal, 
ao. Census Statistics : . Federal for Policy and Legislation. 
40), All-India Services fs . Federal services should be Federal. 
44. Immovable property, etc. . Immovable property acquired and 


maintained at the cost of Federal 
Government should be Federal. 
45. Public Services Commission. Federal for the purposes of Federal 
Services. 
Nors.—The remaining subjects should not be federalised. 





APPENDI< VII. 
MEMORANDUM BY MR. A. LATIFI ON A PROPOSED FEDERAL 
COUNCIL. 


(Circulated at the request of Mr. M. &. Gandhi.) 


As an immediate step towards Federation, it is suggested that a Federal 
Council with advisory functions may be set up, in order to perform functions 
like those mentioned in the following schedule or any others that may be 
agreed upon. It is hoped that such a Council would keep the Central 
Executive responsive to the Provincial Governments just as the Central 
Executive is expected to be response to the Central Legislature. It would 
help the Provinces to ‘' feel that they are represented at the Centre” and 
thus implement the recommendation in paragraph 82 of the Second Report 
of the Federal Structure sub-Committea where it is stated that “in their 
view it is of the utmost importance that the tie between the Centre and the 
units should be as closely knit as possible; and that it should be a tie of 
natural affinity of outlook and interest and capable of counteracting the 
centrifugal tendencies which, but for such a counterpoise, would be liable to 
develop in the Provinces from the increased autonomy now in prospect.” 

The Federal Council should, it is suggested, be formed more or less on 
the lines of the Bundesrat of the German Constitution of 1870,* but the 
analogy of the Imperial Conference, as well as of the Council of the League 
of Nations, would be in point. The Council may, with the Governor 
as President, include the Governor-General’s Executive Council and the 
members of the Governments of the various federating units such 
“Government being represented in person or by proxy by its members (other 
than the Governor or Ruler) up to the number of votes it can cast. TI 
votes of each unit—to be cast en bloc—may correspond to that unit's strength 
in the Senate. 

(Signed) A. LATIFI. 

* For a good, and indeed the classical English description of the Bundesrat 
~of "a my ‘A. L. Lowell's “ Government and Parties in Continental Europe," 
Vol. I, Ch. 4. 
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SCHEDULE. 


ADVISORY FUNCTIONS OF THE FEDERAL COUNCIL. 


Council of Greater India in to those States which do not join the 
Federation (Simon Report, Vol. Il, paragraphs 236-237, 315). 
Inter-Provincial Financial Council (Simon Report, Vol. I, paragraphs 163, 
305). Particularly in such matters as fixing the rates of the Income-tax. 
Provincial Loan Council (Simon Report, Vol. Il, paragraph 311). 

Council for advising in the co-ordination of Inter-Provincial activities (Simon 
Report, Vol. I, paragraphs 258-259, and Vol. Il, paragraphs 184-187). 
Council for the ratification of international agreements, the approval of 
emergency taxation under section 21 of the Federal Finance Sub-Com- 
mittee’s report, and advice on matters like those for which an Indian 
Privy Council is suggested in the Simon Report, Vol. Il, paragraph 231, 

bottom of page 199. 


APPENDIX VIII. 
NOTE ON THE PROPOSED FEDERAL LEGISLATURE FOR INDIA BY 
SIR MIRZA ISMAIL. 


The most important question on which the Conference has still to reach a 
final decision is the constitution of the Federal Government. 

The main suggestions of the Report of the Federal Structure Committee 
were :— 

(1) The Federal legislature to consist of two Houses; the component 
elements of the Federation to be represented in both Houses, Joint 
Sessions being held whenever differences of opinion between two 
Houses arise. 

(2) The Executive to be responsible to the Legislature. 

(3) Reserved subjects and safeguards in financial matters. 


The Legislature, as proposed by the Federal Structure sub-Committee, has 
the appearance of a bi-cameral Legislature, but it is not really so. It will 
function as a uni-cameral legislature—an unnecessarily unwieldy one of some 
600 or 700 members—on occasions when a difference of opinion arises 
between the two Houses. 

The question is whether such a constitution is likely to work smoothly and 
effectively, and suit the needs of a vast and enous country. Expe- 
rience has shown that in many Federal constitutions, tes with concurrent 
powers have failed to justify their existence. No nation has been successful 
In a body representing the Federal element in an effective 

ed manner. The fault lies in the fact that nowhere have 

the States forming the federation been entrusted with co-operation in the 
work of the Central Government. In all constitutions the second Chambers 
have been made directly or indirectly representative of the parties in the 
federa: units, who are already enabled to send their representatives to the 
Popular House. Thus, the political factor, namely, the people, is doubly 
2a skp cater once in Popular House and again in the second Chamber, 
its representatives are elected indirectly by the parliaments of 

the States. This is the considered opinion of some of the most eminent 
jurists of our day, and based not only on a profound and extensive study of 
| law and practice in all countries of the world, but also upon 

actual experience of the practical working of a Senate in modern Federal 


fi 


Would India do wisely to disregard the lesso f experi bark 
upon her great experiment without taking aa “facts ito cheakiacealanre 
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The writer believes it to be possible to devise a constitution which will provide 
for, and remedy, this serious defect, He asks for consideration of the fol- 
lowing plan. 

The two principal organs of the Federal State of Greater India would be— 


a) A popular house, which may be described as the Federal Assembly; 
EiNat 
(2) Another body, which may be described as the Federal Council. 


The Federal Assembly will consist of representatives chosen by direct and 
indirect election, preferably by both methods, the representation being more 
or less on a population basis. The number may be fixed at 300-850, the 
proportion of the members from the States being 334 per cent. of the total 
strength. As regards the method of election, the suggestion made by 
Mahatma Gandhi, of villages sending their elected representatives to an 
electoral college to vote on their behalf, is likely to secure the best resulta, 
and is plainly more practical than the ordinary method of a direct vote. 

As the Federal Council is to be that organ of the Federal Government 
which upholds the federal character of the constitution, it would be composed 
of delegates appointed by the Governments of the States and Provinces. 
The smaller the number of its members the more capable it is of doing 


Unless the representatives composing the Federal Council are chosen in 
some way by the Governments of units, the constitution will still be that 
of a unitary State, as the federal elements will be lacking. For this reason 
the members of the Federal Council should he appointed by the Governments 
of the States and Provinces at their own discretion and exclusively with 
reference to their expert knowledge. The representatives must vote and act 
according to the instructions which they receive as agents of their Govern- 
ments. Plural votes of a State or a Province must be given uniformly. 
The Federal Council may consist of 60 members of whom at least 40 per cent. 
should be from the States. 

The Central Government must be represented in the Federal Council in 
order to safeguard the co-operation of the supreme Federal authorities and 
to prevent the various elements in the Council from working on parallel lines 
or against each 


Legislative Powers of the Federal Council, 


The Federal Council would have a suspensory veto on laws passed by the 
Federal Assembly with which it did not agree. 

If tho Federal Council exercises its right of veto, the Federal Assembly 
would then have to show a qualified majority, t.e., o two-third or three-quarter 
majority, for its resolution. The right of veto would have to be exercised 
by the Council within an adequate period, to be determined by the consti- 
tution. 

Bills prepared by the Federal Executive would be laid, first, before the 
Federal Council, and after having passed this body, before the Federal 
Assembly, If the Federal Council wished the Bills presented to be altered, 
the Federal Executive could modify the draft. If it did not do so, t 
Federal Council should have the right of adding to the draft its own 
dissenting opinion, on passing the Bill on to the Federal Assembly. 

Besides the right of considering Bills introduced by the Executive, the 
Federal Council should share with the Assembly the right of introducing Bills. 
The members of both bodies should have the same right. 


Executive Functions of the Federal Council. 


In accordance with the nature of the Federal Council as the specifically 
federal organ of the Indian Federal State, it should be in possession of 
certain powers with regard to the Federal Executive. Its co-operation in 
this sphere can, however, only be of an advisory nature, if it is not to restrict 
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‘the Federal Executive unduly in the fulfilment of its task of government. 
The Federal Council might enjoy the right of demanding reports co: 
current administrative matters from the Executive, and information reg 
ing the preparation of future Bills. 

The Federal Council, moreover, might have a right of co-operation in 
certain administrative matters, ¢.g., external relations, like the Senate of 
the United States of America. Or, for example, the Federal Council might 
have a right to propose appointments to certain high official posts. The 
Government would not be rigidly bound by such . In practice, 
however, the Government would presumably adopt , unless there were 
any special objections. 

The advantages of constituting the Upper House in the manner proposed, 
include the following : — 


(1) It will be of a manageable size, and therefore better adapted for 

patch of business and more economical in working than a : 
body composed of some 250 or 300 members. Tt will cost less; it will 
attract better men without unduly depleting the Provincial and State 
Legislature. 

(2) The members being selected with Re ee ee 
ledge will be comparatively free from party influences, will be more 
“* federally-minded "’ and less bound up with local and sectional 
affiliations, 

(3) The points of view of the Governments of the units will find 

_ ti and authoritative expression in the Council, and the occasions 
for conflict between these Governments and the Central Executive will 
be avoided or reduced to a minimum, 

(4) The objections of British India in regard to powers of financial 
control of the Upper House will be obviated. 

(5) As the Council will be invested only with a , and not 
an absolute veto in Legislation, British India should have ti hesita- 
tion in giving even 50 per cent. representation to the States in such’ 
a ° 

(6) On the other hand, as an offset to its slightly inferior status in 
legislation, the Council will have large powers of initiative; the right 
of association with the Executive in certain administrative matters, 
and advisory influence in all matters of policy which concern the 
States and the Provinces. In these important functions, the States 
and British India wil) share equally. 

(7) The scheme would allow of States sending tes to address 
(without voting in) the Council on matters in whi they may be 
specially interested. This should be an acceptable concession to those 
States which cannot hope for individual representation. 





APPENDIX Ix. 
MEMORANDA ON EXPORT DUTY ON JUTE AS A FEDE 
OF REVENUE. ee 


I.—By Sir Provash Chunder Mitter and others, 
On the eve of the proposed Federation, we, the Bengal lega 
considered the question whether the export duty rar paras 
Bengal—should be allotted as a F source of taxation. 
In the = 1929-30 the export duty on jute yielded Rs. 463-67 lakhs 
uted ; 


‘Bince this was i od in 1916 Bengal has contrib 
to the Government of from this source alone, thus afford sidan. 
able relief to the of other Provinces. Besides this eco" 
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apart from income-tax derived in Bengal from other sources of income) are 
estimated to have contributed about 2} crores annually to that Government. 
Jute is grown by the tay of Bengal under conditions of great hardship 
and difficulty, seriously affecting their health. In the past, on account of 
the existence of this export duty, it has not been possible to utilise this 
monopoly product of Bengal for raising revenue for the Provincial “pres ask 
This is one of the main reasons why the Government of Bengal has 
unable to take adequate steps for the amelioration of the condition of the 
sasarrees. or for the promotion of the general welfare of the people of the 


The financial condition of the Government of Bengal for the last 11 years, 
and perhaps for a much longer period, has been well-nigh desperate—so 
much so that it has not often possible for that Government to discharge 
efficiently even some of its primary functions. Under these circumstances it 
has been impossible for that Government to do what can be reasonably 
expected of every civilised government in the spheres of education, public 
health, agriculture, and other nation-building activities. 

The allocation of the export duty on jute as a Federal source of revenue 
will be a form of discriminatory taxation to which we, the delegates from 

, can never agree. From what we have stated it would appear that 
no constitutional advance is worth having in Bengal unless adequate funds 
can be mado available for the Province. Under the circumstances we regret 
to have to emphasise that it will serve no useful purpose for Bengal to join 
the Federation if this unreasonable sacrifice be demanded of her. We trust 
however, that the sense of justice and fair-play of the members of the Federal 
Structure Committee will yet prevail, and that this discriminatory taxation 
will not be demanded of Bengal. 

We have authorised the Bengal representative on that Committee to 
submit a fuller Note on the subject. 


(Signed) P. C. MITTER. 
A. K. FAZL-UL-HUQ. 
NARENDRA NATH LAW. 
J. N. BASU. 


I agree. I sign this, subject to one observation. I have heard it stated 
that as jute is a monopoly of Bengal, the export duty on jute is really paid, 
not by the taxpayers of Bengal, but by the foreign purchaser. This opinion 
is held, amongst others, by some who, as officials or non-officials, are more 
interested in the welfare of other Provinces than that of Bengal. I do not 
at all agree with this view, and I am of the opinion that this argument does 
not bear any close examination. 


_ It is true that jute is a monopoly of Bengatin the sense that it is grown 
in Bengal and it is not grown in other parts of the world. But the question 
of substance is whether the foreign buyer really pays the tax, the producer 
being in no way affected because of the existence of the tax. If in a parti- 
cular year the total demand for gunny or hessian or loose jute by the foreign 
buyer is less than the’ amount manufactured or produced in , then 
in such a year the foreign buyer is in a position to dictate the price either 
of the manufactured article or of raw jute. In post-war days a contin- 
gency has constantly arisen. In such years, therefore, jute mills in Bengal 
or the exporter of raw jute must agree to the price paid by the foreign. 
buyer. The export duty in such years must largely, if not wholly, fall upon 
the man , or the primary producer, the ryot. 

The position of the primary producer, the ryot, is, however, diffe 
from that of the manufacturer in every year. Wor une -resunan inks Gk 
I need or me —— ryot 
mono crop | is the tendency on the part of the to. 
inerease cultivation of jute. Even in years when the demand at ae) 


? 
E 
: 
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foreign buyer is large, there is a wide difference between the price received 
by the ryots and the price paid in foreign markets, and the existence of the 


export duty is a material factor which the exporter or manufacturer of jute 
in Bengal will always take into consideration in fixing the price. 


Then ain the jute produced by the ryot comes into the hands of the 
purchaser ‘or the jute mills or the export trade through many 
and the existence of these intermediaries makes it more difficult for the 
to fix his price. In order to grow jute the ryot has to undergo many 
ships, and has to work under conditions which must affect his health, One 
process in the preparation of jute is to keep it in water for a number of 
days, and then to separate the fibre from the stem by a manual process while 
standing in the water. Keeping the jute aban rie in water for a number 
of days breeds malaris and other diseases in the neighbourhood. 

If could get the value of the jute as a source of revenue for the 
then one of the great problems of Bengal, namely, the existence of 
malaria on a wide scale, would be reduced. 

For all these reasons I think it is a mistake to assume that the export 
duty on jute is really paid by the foreign purchaser, and that the manu- 
facturer or the primary producer are in no way affected or concerned by the 


Assuming, however, for the sake of argument, that jute is a monopoly 
and that the export duty too is paid by the foreign purchaser, then Bengal 
cannot in justice be denied the profits received from that monopoly, as it is 
conceded that that monopoly is a monopoly of Bengal. Why should the rest 
of India be allowed to profit by this monopoly which so seriously affects the 
health conditions of the Province and the amenities of life of an overwhelming 
section of its poorest population, namely, the agriculturists. 

Lastly, monopoly or no monopoly, with the existence of the export duty it 
is not possible for the Government of Bengal to impose any tax in any shape 
or form on jute. There is, therefore, the question of substance that taxation 
of jute as a source of export duty precludes the Government of from 


deriving any revenue by taxing jute. 


(Signed) P. C. MITTER. 


Tl.—By Mr. A. H. Ghuznavi. 


The financial difficulties of Bengal under the Montagu-Chelmsford Reforms 
are notorious, 

Potentially one of the richest Provinces in India, Bengal is actually, from 
the point of public revenue, one of the poorest. There is no noed to detail 
the causes which have led to this state of affairs, for they are well under- 
stood. The outstanding cause is that certain revenues, of which the richest 
yield is from Bengal, have been declared to be central sources of revenue. 

With to Income-tax the difficulty of allotment is notorious, but no 
such di ty exists in the case of the export duty on jute. Every argument 
supports the contention that this should be a Provincial source of revenue. 

In the interests of the down-trodden peasantry of Bengal, I ask that the 
export duty on jute should be classified as a Provincial and not a Federal 
source of revenue in paragraph 10 of the Report of the Federal Finance 
sub-Committee. 

The export duty on jute was first imposed in 1916 
measure, but it has been continued to this day in the teeth or th ste’ 
ae geri nagd & og of the people of Bengal. The reason is, of course. 
that the duty has been found very profitable, its yield in 1929-30 being 
Rs. 463-67 lakhs, or over 92 per cent. of the total export duties realised in all 

The land revenue, as representing the State’s share ji rofits 

i pare ee ce Ae Rianrae of overy-Provinns ermine 
In Bengal, however, this source of revenue has been very seriously curtailed 


idol 


the permanent settlement of land effected 150 years ago. It is, therefore, 

ll the more necessary that the export duty on Bengal jute. which is the 
product of the most localised industry in the world, should, as being a tax on 
the produce of land, be made a Provincial source of revenue. It would thus 
become available for the eplie of the peasantry from whom it is taken and 
generally relieve the crippled finances of the Province of Bengal. In my 
contention 1 have the support of the precedenta of Section 61 of the 
Australian Constitution,* and Section 9 of the Constitution of the United 
Btates of America.t 

It is submitted that both equity and comparison with practice in more 
favoured Provinces elsewhere, require that this large sum of money produced 
by Bengali labour and Bengali enterprise, be made available for the develop- 
ment and welfare of the Bengali people, whose progress has hitherto been 
hindered and stultified for want of means. 

_ Refusal to comply with this request will provide a continual source of 
discontent in Bengal, since this export duty, being levied on a monopoly, 
for which hitherto no efficient substitute has been found, is an economic tax, 
and is one which is certain to be permanent. It can hardly seriously be 
contended that the people of Bengal can be deprived for all time of the 
proceeds of this duty, which is entirely the fruit of their own industry. 
Indeed, such a permanent deprivation would be nothing less than an act of 
discrimination by the Federation against Bengal, and would be bitterly 
resented as such. 


(Signed) A. H. GHUZNAVI. 


* The Parliament shall, subject to this Constitution, have power to make 
laws for the peace, order and good government of the Commonwealth with 
respect to . . . Taxation; but so as not to discriminate between States 
or parts of States, 

+ No tax or duty shall be laid on articles exported from any State. 
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